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SHERIFF COURT REPORTER. 



COURT OF SESSION REFORM.* 



It wonld appear to have been the expectation of 
some of the opponents of the Court of Session Bill 
introdaced last Session of Parliament, that because it 
was not pressed on and passed into law, doubtless from 
the opposition offered to it out of Parliament and 
within the Parliament House, we should hear no more 
of it These expectations have, however, not been 
realised. The Bill has not only not been withdrawu, 
but has been reprinted, and in place of having been 
curtailed, it has had an addition of thirty-three clauses 
made to it. Of course the alarm it excited in certain 
quarters on its first appearance has been much in- 
creased by its enlarged second edition; and the letters 
which formerly appeared in the newspaji^rs with such 
deadly efifect, as was supposed, have now been col- 
lected in the shape of pamphlets, and, with additions, 
have been fired off anew. We recently noticed one 
of these by an Advocate; we have now another before 
ns by a Law Agent The Advocate treated Ids sub- 
ject effectively, with manly vigour and literary skill. 
He did not whine over his subject, and resort to un- 
worthy prejudices to assist him in winning a hearing; 
nor did he hesitate to speak his thought through fear, 
of giving offence to those in office, or to others with 
whom he might be brought in contact in business or 
otherwise. In a veiy (Afferent spirit does a ^' Law 
Agent'' approach the discussion of the Court of Ses- 
sion Bill The mighty shadow of the Lord Advocate 
seems quite to have paralyzed him. He is not 
ashamed to write and print, ay, and reprint, this 
sentence, " The position and power of the Lord Ad- 
vocate are such towards the profession as to deprive 
it to a great extent of free speech.'^ t^Tritiog as we 
do in the free West, and belonging to the profes- 
sion ourselves, we are almost ashamed to copy this 
sentence over, and there are others just as timid 
or slavish. And there is the same feeling expressed 
towards the Bench; and even the members of the Bar 
are spoken of with a tone of reverence and awe which 
to us appears quite laughable, if it did not tend to 
excite other than hilarious feeling. We would 
wish, and we hope we do honour aU men, especially 
"those in authority over us," but when we come into 
the arena of discussion on an important public ques- 
tion, we would discard all apology, speak our free 
thought j&eely and fearlessly, yet with all courtesy. 
But passing over the objectionable spirit in which a 
** Law Agent" discusses this Bill, we may say that 

*> The Oonrt of Setsion BDI»186S. A Voice of Warniofc; with Appen- 
dix of Letten puhUehed In the SeoUmtm, By a Law AgenL Edinburgh : 
BeU A Bradfate. 

Boffgeedona relathre to the Imp Atrement of Court of Sceelon Prooedare, 
derived from the Praotice of the Conrto of Common Law and Chancery 
in England; with Notea on the Execation of Deeda. By John Boyd 
KbuMr, AdTocate^ and of Unooln's Inn, Baitlater-av-Law. 



he is an out and out opponent. He sees nothing 
good in it — ^it is English — ^it is reversing the order 
of history. Scotland gave England her present race 
of kings, but the old spirit of conquest still survives, 
and the southerns are still resolved to conquer un- 
conquered Caledonia in the shape of this Bill Now 
this Anglo-phobia may be a very respectable feeling 
when introduced and used in its proper place, and, 
as leal and true Scots, we in some measure partake 
of it ourselves, yet so far as reform in our law is con- 
cerned, those who drag it into this discussion use it 
blindly, and as a mere prejudice or superstition. A 
lawyer who does so exposes his ignorance of the his- 
tory of the law he professes to practise, and the in- 
herent weakness of the cause he would support We 
would be glad to know what part of the law of Scot- 
land is not of foreign origin, directly or indirectly. 
Roman, English — ^yes, English — and, above all, Ro- 
man-French or purely French — our Parliament, our 
courts, our magistrates, our forms, our very nomen- 
clature, are French — all have contributed to what we 
caU Scots law, and yet we find men like our " Law 
Agent" striving to stir up prejudices against a mea- 
sure which some believe to contain useful and needed 
reforms for our Supreme Court. On this point we 
quite concur with Lord Curriehill, who thus expressed 
himself at the Social Science Meeting at Edinburgh: 
'* The system of administrating justice, like every 
other system in this free country, must be a progres- 
sive one; and in looking forward to improvement, 
they ought to borrow from England, or any other 
countiy where measures wero adopted which might 
be eafioly adapted to our system, and promote the 
administration of justice. Alterations, however, 
should not be adopted without great consideration." 

But amid this timidity of spirit and raising false 
issues, it is quite clear that the ''Law Agent" is 
really what he professes to be. When he writes of 
the practice of the Court of Session, he shows him- 
self to be a man whp knows what he is writing about; 
but with great respect, he seems to us to look at the 
Bill not so much as a measure in which clients and 
the public are concerned, as how it may affect agents. 
Lawyers, when writing about law reform, seem too 
often to forget that they, as well as the laws, are only 
means to ends (and many think rather indifferent 
means too), and these ends are the attainment, by the 
best and speediest methods, of the rights of indivi- 
duals, and the remedy of their wrongs. 

The "Law Agent" and the "Advocate" do not 
seem to differ much on the grounds on which some 
measure of reform in the Court of Session is called 
for. Both agree on the expense, and the vexatious 
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delays which occur in that Coart In hia fourth 
Letter the " Law Agent" gives an enumeration of 
the causes of expense, and he condenses them under 
nine heads, although we doubt if his list is complete; 
but as he puts it, it is formidable enou^ He ad- 
mits the great delays in the Court, but justifies them 
slightingly and by a parenthesis by asking, (*'and 
what court is free of tiiemf*') He also agrees with 
the "Adrocate" in attributing these delays not only 
to the agents and counsel, but also to the Bench, for 
which awful charges he of course duly apologises, as 
if he had committed the crime of U$e majesty. But, 
admitting all these defects of the Court of Session, 
what are the remedies which he proposes 1 From 
one point of view, which is certainly not that of the 
'' Law Agent," we consider those he proposes to be 
so unsuitable, that but for the otherwise solemn tone 
of the pamphlet, we should have suspected them to 
hare been proposed in jest Beform is wanted — all 
admit that l^e difference lies in the method. He 
thinks the Court might remedy the whole evils. If 
that were so, why, let us ask, has not that remedy 
been long ago applied, before the public began to 
suggest a remedy of their own, and until some one 
more in advance in politics and law than others has 
drafted and presented this formidable and detested 
measure? But in addition to these powers of theCourt, 
his last paragraph suggests another which appears to 
us to be the anti-dimaz of absurdity. He actually 
and in all seriousness suggests a new edition of 
'^Darling's Practice," as of more utility than any 
statute. Surely the force of folly could no farther go. 

So far our ** Law Agent" We scarcely think, 
notwithstanding some W.S.'s have concurred in his 
views, that he will make many converts to his opinions, 
or strengthen those who think with him. This we 
are certain of, that no one country agent who under- 
stands the subject will be swayed by his publication. 

We said on a former occasion that it was a great 
mistake, and a singular weakness in the draftsman 
of the Bill, to adopt any branch of the English system 
so completely as he has done, even to its phraseology. 
It needlessly wounded the prejudices of some well- 
meaning people, and gave a handle to opposition 
which was really apart from the merits of ihe Bill. 
But, if we are to believe Mr Einnear, the adoption 
of the English system was not only a mistake — ^it 
was an adoption which showed courage rather than 
wisdom or knowledge. The Bill is commonly 
undevstood to be the production, mainly at least, of 
a member of the junior bar, who is not a member of 
the English bar, and whose knowledge of English 
procedure can only have been got from books. lattle 
experience is needed to say, if this be so, that more 
extensive knowledge of the system to be imported 
was absolutely necessaiy, especially where so much 
was to be attempted — a priori this might be inferred. 
But we have the experience of the Jury Court to tell 
us how even great talent and great experience of two 
different systems found it impossible to graft and 
blend a portion of English law into our Scottish sys- 
tem. It appears from Mr Eonnear's pamphlet that 
the authors of the bill, passing over that system of 
English pleading which most nearly accords with our 
Scottish, have adopted that which is most alien to it 
— ^is most technical — is most difficult to be understood, 
and which requires a special study for itself. In place 
of an adaptation of Chanceiy pleading, which Mr Ein- 
near says most nearly approaches our Scottish forms, 
the forms used in the Common Law Courts have been 



taken and attempted to be assimilated to the Scottish. 
Courts. This system is what is known, in and out of the 
English Courts, as special pleading, and that, in com- 
mon parlance, conveys an idea not at aU in its favour. 
If the authors of the Bill were to go to England at all, 
they were under a kind of obligation to disturb oar 
established forms as little as possible, and to adopt 
those which came nearest our own. The administration 
of law is a progressive one, as remarked by Lord 
Cnrriehill; and we have no special objections to take 
from any system that which may improve our own — 
English, French, American, or other: but that should 
not be done rashly, or without great consideration. 
No one will be rash enough to g^ve an opinion as to 
how the Bill, as it now stands, might work; but we 
are disposed to think the Bill attempts too much in the 
way of change and the introduction of foreign matter; 
and our views meantime tend to this. Let the Judges 
(as they have recently begun to do) check the fees paid 
to counsel and other expenses — ^let the preparation of 
the records be done at chambers by the agents or their 
clerks — ^rigidly discountenance prolixity in pleadings, 
and the continuations of causes between agents — 
shorten the speeches of counsel, or the number of 
counsel allowed to speak, or let senior counsel lead, as 
in England — and let the chair as often as possible de- 
liver the judgment of the Court, and briefly (of which 
the Lord President offers an admirable example) — 
these, added to the summary appended to Mr ELinneai's 
able pamphlet, as the basis of a short Bill, would, 
we are inclined to think, meet the chief causes which 
at present obstruct the usefulness, and threaten, in 
the opinion of some, the very existence of our 
Supreme Court We recommend Mr Kinnear's 
pamphlet to those who wish to know, in brief space, 
the system which is attempted to be embodied in 
the new Bill, the difficulties which surround its 
adoption, and the unwisdom which would press it in 
its present shape upon the country. 



THE SHERIFF-SUBSTITUTEa 

Shokt^iohtkd mortab that we are, we have got 
ourselves involved in the thorny mases of a contro- 
versy; and it appears that our antagonists are no 
less a body than the Sheriff-Substitutes of Scotland, 
led on by their preux ekevalier. Bam peur, Mr Bobert- 
son, the Sheriff-Substitute of Stirling. Our readers 
will remember that in our November number we 
offered some observations on Mr Robertson's Letter to 
Mr Stirling of Keir, which naturaSy led us to give 
our own opinion on the question as to the augmen- 
tation of the Sheriff-Substitute's salaries and their 
change of status. Our opinions on these points are 
not new, as we took occasion, on the appearance of 
the Memorial to Parliament, to express them in nearly 
similar terms as we did in November last. Mr 
Robertson, however, has favoured us with some ob- 
servations in correction of our views, the tone of our 
criticism, as well as our truthfulness and courtesy. 
Mr Robertson, however, seems to forget that his 
Letter to Mr Stirling was only one paper of a series, 
all advocating the same views, and that our observa- 
tions were not so much directed as an answer to lus 
Letter as an individual effort, as to the whole ques- 
tion between the Sheriff-Substitutes, the public, and 
the Oovemment. These gentlemen appealed to 
Qovernment, but received no encouragement to hope 
for success there. They then prepared a very ela^ 
borate paper, enumerating every conceivable duty 
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which they tMy be called on to di8chaig& They had 
this printed, and addressed to erery member of Par- 
liament, and they need every means to interest those 
over Scotland possessing any political power or in- 
fluence, to forward the views set forth in the MemoriaL 
Deputations were even sent to London, and it appears 
Mr Bobertson was one so sent at all events. He was 
in London last winter, and found some difficulty with 
the members of the Lower House in getting them to 
understand who and what a Scotch Sheriff was, and in 
what his functions differed from those respectable gen- 
tlemen in London who annuaUy gravely count a certain 
number of hob-nails before t^e Judges of England in 
Exchequer, or their brothers m the counties by whopn, 
or in whose name, the pots and pans, tables and chairs 
of the impecunious lieges are wont to be carried off and 
sold. Being the last paper of this series, and bearing 
in its chronological position a striking resemblance to 
nearly the last paper in a Sheriff Court process, with 
which the Sheriff and we are somewhat familiar, we 
christened the Sheriff*s Letter a reclaiming petition. 
The Sheriff, in dudgeon, retorts that we have stolen 
the idea, and that the true owner was the shrewd 
Davie Gtellatly in Waverley.' The gods have not made 
us witty, but it is some consolation to see that we have 
been the cause of wit in the Sheriff But if on this 
mngle point the worthy Sheriff is content to enact the 
duttttcter of Bailie M'Wheeble we for our part can have 
not the least objection to represent the shrewd Davie 
Gellatly, for we rather think there was both truth and 
wit in Davie's description of the Bailie's conversation. 
We confess we were at first rather nettled by the 
Sheriff's charges of want of truth and courtesy, and 
both, it seems, towards Mr Stirling of Eeir; but on re- 
reading the Sheriff's letter, we instantly became calm. 
For it appears to be a characteristic of the Sheriff's 
style to use forcible if not polished phrases of and con- 
cezning his opponents. One specimen only we give; 
the remainder will be found carefully collected by our 
contemporary, the Journal of Jurisprudence^ in his 
December number. At page 1 9 of the Sheriff's Letter 
we find those who underrate the status of the Sheriff- 
Substitutes described as ''idle and not honest" Ver- 
bum iap. Need we say moref Now, a word as to 
our want of courtesy, and we have done with 
these nuffos. We ask the Sheriff to re-read with 
us his own pamphlet, at the top of page 4. His 
words are — ''They (that is, the pages of his Letter), 
they contain indeed little more than a connected 
summary of my answers to tiie questions lately put 
to me in London by you, and which I have since 
been able deliberately to revise and consider. I now 
address them to you as embodying the evidence 
which I then gave; and I publish them as the 
answers of a witness in reply to the questions of an 
examinator, to whom no sane person would venture 
to make a statement, the accuracy of which could be 
successfully called in question." 

The Sheriff quotes us quite correctly when we 
expressed our surprise that Mr Stirling, a Scottish 
M.P. of great ability, should have needed farther 
information about the Sheriff Courts of Scotland; 
and this, it appearSy showed our want of courtesy. 
Very well, be it sa As the Sheriff thinks he has 
detected us prigging from Davie Qellatly, we must, 
in this instance, frankly confess that the idea of the 
state of Mr Stirling's knowledge is not our own. 
We humbly admit that we stole it from the Sheriff 
himself, and the citation we have just made from 
his pamphlet clearly convicts us; for it stands to 



reason that when a man asks questions, especially a 
man like the member for Perth, he does it to increase 
lus knowledge; and what use was there in interroga^ 
ting a witness like the Sheriff, who may be ranked 
among the class of experts, unless he could enlarge 
his interrogator's information? But we must say this 
for Mr Stirling, that if he heard substantially the so- 
called facts of this pamphlet, as the Sheriff says he 
did, as a veritable history of the Sheriff's office in 
Scotland, we are not in the least astonished that he 
should ask questions; for if the same statement had 
been made to almost any well-informed lawyer in 
Scotland, he would have been as much in want of 
more information, and as much disposed to ask 
questions, as Mr Stirling himseE For ourselves, 
when we read the pamphlet for the first time, we 
asked ourselves if it could be true, because, if true, 
we had hitherto been in a state of lamentable ignor- 
ance, and therefore were under deep obligations to 
the writer. But, recollecting ourselves a little, and 
recalling a number of things with which we thought 
ourselves pretty familiar, we came to the conclusion 
that, had we been in Mr Stirling's position, and 
with all our knowledge of the subject, we should 
have been perhaps even more disposed than he 
was to ask questions for farther information regarding 
the facts which bore the semblance of knowledge. 

We published entire, in our last, Mr Robertson's 
letter, without note or comment, and for this courtesy 
he has had the grace to thank us. The expressed 
object of that letter was to answer two charges which 
we were alleged to have made in our original notice 
of the Sheriff's Letter to Mr Stirling. The first of 
these is, that we had charged the ^eriff with advo- 
cating the same allowance of salary for all the Sheriff- 
Substitutes. Now, the paragraph from which the 
Sheriff cuUs the sentence he cites, is an attempt on 
our part to represent the whole case of the Sheriff- 
Substitutes; and if he has a copy past him, and will 
turn to the index of our volume for last year, he will 
find the Sheriffs' Memorial printed at length, and in 
it the duties of tiie Scottish Sheriff-Substitutes are 
elaborately and somewhat violently contrasted with 
those of the County Court Judges of England, and, 
by contraries, their respective salaries We were deal- 
ing with the whole case of the Sheriff-Substitutes, and 
not Mr Robertson's Letter alone; and as he was one 
of the memorialists, and in his pamphlet at pp. 25, 
26, and 27, he largely quotes from and endorses it, 
we were justified in considering his Letter as only 
part of their case. Now, it is no very violent sup- 
position to make, that one cause, at least, for the 
Scottish Sheriff- Substitutes asking an increase of 
salary, was the assumed disparity between their duties 
and their salaries and those of the English Judges', 
and, at all events, that disparity i^ strongly dwelt on, 
and extremely well put, doubtless to draw out the 
well-known English love of fairness. It is well known 
that the salaries of the English County Court Judges 
are fixed by Act of Parliament, and are uniform within 
certain limits; but nowhere in any paper we have seen 
do the Sheriff-Substitutes fix any limit to which they 
wish their salaries raised and limited. That being 
so, we and others were left to conclude that the par- 
allel between the Judges was to be made cotnplete — 
nay, if anything, the Scottish Judges should be made 
the better of the two, for did they not perform more 
work, and were they not in jurisdiction superior to 
their English brethren? In the absence, therefore, of 
any limit, we maintain we were quite justified in 



THE SCOTTISH LAW MAGAZINE. 



[January, 1864^ 



assuming that the minimum and maximum of the 
English Judges was also the wish and desire of our 
own Judges. How that was to be done was rather a 
ticklish question. The Memorial to GoYemmeut had 
not been well received. It had the aspect of a money 
question, and as the financial figure of our judicial 
establishments has of late years rather increased in the 
annual estimates^ it is extremely probable that the 
Chancellor of the Exchequer had his attention called 
to the desired increase, and — and — in short, he didn't 
like it at all. So, in the Memorial addressed to Par- 
liament^ this difficulty was met. The Sheri£&-Princi- 
pal or Sheriffs-Depute might be dispensed with — ^this 
office was almost a sinecure. There were twenty- 
three of these Judgdb, having an average salary of 
£650 per annum, while there are fifty-five Sheriff- 
Substitutes, having an average salary of £627 per 
annum. It was a neat tour de force of finance. 
Abolish the office of Sheriff, and about a-half might 
be added to the salaries o£ the remaining Judges. 
This would checkmate the wary Chancellor, and his 
Scottish judicial estimates would remain as at present 
On this hint the Sheriff spoke to Mr Stirling in Lon- 
don, and on his return to Scotland, deliberately wrote, 
reconsidered, and revised his statement, and sent it 
forth in the shape of a Letter to his interrogator. The 
whole aim of his pamphlet is to prove, not only that 
Hie Sherifis are little more than sinecurists, but that 
the only working County Judges are the Sheriff-Sub- 
stitute& Such is the view which the Sheriff-Substi- 
tutes' case presents itself to us. If we have mis- 
apprehended or misrepresented it, it is not without 
an honest endeavour, whatever Mr Robertson may 
think, to understand it, and we know that we are 
not solitary in the opinion to which we have come. 

In conclusion, we wish it to be distinctly under- 
stood that we have not written on this question as 
hostile to an increase in the Sheriff-Substitutes* 
salaries; on the contrary, from the first we have said, 
and we repeat that they ought to be well remune- 
rated. The office must be filled by learned and 
able men — men abreast if not ahead of the learning 
and intelligence rising around them, and we cannot 
hope to get men either able or learned unless we 
offer sufficient rewards. What is a sufficient reward, 
in the peculiar condition of Scotland and its bar, is 
a question surrounded with difficulties. But it is a 
mistake rather than a solution to ask that Scotland 
shall be treated as if it were England; and it is a 
still greater blunder to ask that the office of Sheriff- 
Depute shall be abolished, in the belief that that 
change would elevate the status, and increase the 
salaries of the Sheriff-Substitutes. 



We have received the foUowing communication on 
the same subject from a Sheriff-Substitute, setting 
forth some aspects of the case not yet, perhaps, suffi- 
ciently considered; and we willingly give it inser- 
tion. We only wish the Sheriff had empowered us to 
add his name: — 

(To ike Editor of the Scottish Law Magazine.) 
Sib, — ^Allow me, as one of the Sheriff-Substitutes who 
cannot complain of being overworked, to make a few 
remarks upon Mr Rober^n^s letter whidi appeared in 
your December number. 

He there malDtains the principle, and it is in accord- 
ance with the view you have yourself advocated, that 
the salaries of the Sheriffs-Substitate should be pro- 
portioned to the work they have to do, and that this 
should be the main rule for determining the amount. I 
conceive this principle, on the other huid, to be in the 



drcumstances in a great meanre inapplicable, and one 
that, if given effect to, would operate most unjustly, and 
for very obvious reasons. 

First, The litigants, within a jurisdiction where the 
causes are few in number, have the same title to a sooiid 
judgment as in the jurisdictionB where they are more 
numerous, but if so, you must have as well qualified 
lawyers for the one as the other, and why should the 
same qualifications in one man be remunerated differ- 
ently from another? 

Second. It must be kept in view, that no matter 
whether a Sheriff-Substitute has a large amount of work 
or not, he cannot employ his unoccupied time in any 
other profitable work, and Government debars him from 
engaging in any other business— even from arbitrataoDB; 
and u his whole time is thus lost to him by his ofBce^ as 
a means of adding to his income, because his employera 
so order it, there is as much reason why he should be 
remunerated for that lost time as if it were wholly taken 
up with official duties. 

Third, It is a great mistake to suppose that in those 
jurisdictions where statistics would make it appear that 
the least work is done, there is in truth the least for the 
Sheriff to do. In the larger districts, where work of all 
kinds is constant and regular, you have subordinate 
officials much better acquainted with their duties. Tliey 
are well up to forms, and the Sheriff has no trouble aa 
regards the routine of business. In the smaller districts 
it is quite the reverse. There, whenever a piece of 
business occurs in the least degree out of the conmion run 
— applications for fugse warrants, oessio, sentences, seques- 
trations, and the like, with all the varied work under ^e 
hundred different Acta of Parliament — ^he has to ad- 
minister. The Sheriff has not only to apply the law, but 
take most of the trouble of searching out and furnishing 
the forms — thus adding very largely to his own proper 
business in such cases. 

I do not mean to argue that the extent of work 
should be wholly left out of view, but what I would 
maintain is, that where that consideration is let in, it 
should be as the exception, not the rule. In the very 
large towns it should certainly be taken into view, and 
have great weight; but when you put aside these, I 
think I have shown very good reasons why it should tell 
but little. 

Allow me to add that I do not think, in your own 
observations upon the claims of our body, you have at 
all given due weight to the fact that the County Court 
Judges in England are remunerated so differently from 
the County Judges in Scotland, having minimum 
salaries considerably more than double, and being 
allowed to practise professionally besides, while they 
have less important duties to perform. You would not 
maintain that a Scotch litigant is to have worse law 
than his countryman across the border? To fumidi that 
you must have men of equal qualifications. But would 
you say that the head that supplies it is to do it at less 
than half the cost to the country, simply because the 
wearer has it on Scotch shoulders in place of English? 
I presiune you are a professional man : would you think 
it just if Government employed you to do a piece of 
agency in Scotland, and an attorney in England to do 
another of a like nature, and paid the latter a double 
rate of fees as compared with yours? 

The fact is, the social position of our body has been 
raised too high by late changes to be maintained on the 
pesent minimum salaries. That position should either 
have been kept as it was, or the minimum made higher. 
And it is not merely the present occupants of office that 
will be foimd dissatisfied; the feeling will continue,, a 
chronic soreness, until some change is made. 

As a body, I believe we would by no means look for 
at all so high a minimum as the County Judges in 
England, fiut we at least feel the two should be made 
to approximate more nearly — the one at present being 
considerably more than double the other. The County 
Court Judge has £1200 as a minimum — the Substitutes, 
I think, point at £400 less. Ib that immoderate? 
Your obedient servant, 

S.S. 
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REGISTER OF LAND RIGHTS* 



The able Report of the Government Commission, 
printed by order of Parliament last year, has been 
under the consideration of the Glasgow Faculty, and 
we have now their Report lying before us. For the 
reasons given at the outset by the Reporters, that the 
Government Report is of so elaborate a description that 
few of the profession can see it, the Faculty Report con- 
tains an excellent summary of its most useful portions, 
a^d for the same reason, we think we cannot do better 
than print the Report in full, recommending it strongly 
to the careful perusal of our readers: — 

In the Report of the CommissioDerB, appointed to in- 
quire as to the state of the Registers of Land Rights in 
tne Counties and Burghs of Scotland, which has been 
remitted to the Committee for consideration, the Com- 
miBBionerB, referring to the present system of Registra- 
tion, express their conviction that, ^' viewed as a whole, 
it is the most complete and practically useful system 
which has yet been devised in any country." In this 
conviction the Committee participate, as they also do in 
the feeling of the Commissioners, that a system, the 
seneral excellence of which is adoHtted, should not be 
disturbed unneoesBarily, or without the greatest caution, 
merely to secure something which ma^ apparently be 
more oonsoWit with theoretical perfection. It is now, 
however, more than thirty years since the state of the 
Roisters began to occupy the attention of the Faculty, 
a Committee appointed in 1831 to consider the subject 
having charactensed a search for incumbrances affecting 
lands in the Regality of Glasgow as ** tedious, expen- 
sive, and unsatisfactory." The threefold increase which 
has since taken place, in the number of writs entering 
.the particular Register of Sasines, in which the Faculty 
Is more directly interested, has intensified the dis- 
satisfaction of the profession and the public with the 
working of the present system. More than once the 
Faculty has suggested changes which appeared to be 
calculated to remove the causes of that dissatisfaction, 
and the Report of a Committee, appointed in 1856, and 
including the most eminent and experienced Memhers of 
Faculty, led to farther investigation, on the part of the 
legal bodies in Edinburgh, and to a general agitation of 
the subject, which resulted in the appointment, by 
Government, of the Commissioners, whose Report is now 
before the profession. 

Every conveyancer is necessarily familiar with the 
statuto^ provisions under which our Registration 
system was begun, and has assumed its present shape, 
as well as with the general working of the system, and 
its familiar result in the form of searches for incum- 
brances. But, in the Report of the Commissioners, the 
Committee have found much that will, they believe, be 
new to the profession generally, as to the internal 
machinery of the Register House, by means whereof the 

^ Report of the CommittM of Uie Faculty of Proeonton in GUsgow 
o« the Report of the CommlMlonen appointed to Inqnlre m to the tute 
of the Register of Lead Righte in the Goontlee end Bnrgha of Scotland, 
▲dopted by the Facnlty at i^Genval ileetlBg on 7th Jannaiy, 1864. 



Registers are made to subserve the primary object of 
publicity, and the business of searching — ^now become a 
distinct profession — is carried on. The Committee 
think it unnecessary to encumber this Report with any 
hist^cal account of the system now in operation. 
But, as unfortunately the Report of the CommisBioners 
cannot be placed in the hands of every Member of 
Faculty, the Committee feel that the important recom- 
mendations of the Commissioners, and their own views 
regarding these recommendations, will not be fully under- 
st^, and cannot be fairly weighed, without some pre- 
fatory explanation of the appliances whereby the exami- 
nation of the Registers is now facilitated, and of the 
mode in which the procen of making a searoh is con- 
ducted. On a thorough understanding of this depend 
any sound views of the improvements which should be 
effected ; for, as the chief object of our Registers of Land 
Rights is, in the language of the Act 1693, to enable 
*^ purchasers and creditors to know with whom they 
might safely contract," the degree in which that object 
is attained must be measured by the facility, economy, 
and accuracy with which the contents of the Registen 
can be ascertained. The Committee will, therefore, at 
the outset and as briefly as possible explain 

THE PRACTICAL WORKIKO OV THE PRBSRNT SYSTEM. 

The Registers of Land Rights, which require to be 
searched, in order to ascertain the position of a particular 
property, are, the Greneral and Particular Registers of 
Sasines applicable to extra-Burghal property — the 
Burgh Registers of Sasines applicable to property within 
Burghs — ^the Greneral and Particular Rasters of Inhi- 
bitions — and the Register of Abbreviates of Adjudica- 
tions. The Register of Interruptions of Prescription 
contains writs affecting lands, and ought to be, but in 
practice is not searched. The explanation, to be now 
given, does not apply to the Burgh Registers of Sasines, 
which are compiled and permanently retained in^tiie 
Burghs, and to which the complicated expedients^ for 
facilitating searches in the Registers deposited in Edin- 
burgh would be inapplicable. 

In theory, all deeds presented for registration in the 
Registers of Sasines are entered in the relative Minute 
Books, at the time, and in the order of presentment, 
and the entry is signed bv the presenter. In practice, 
in the General Register, the minutes are no^ completed 
for days, occasioniSlv for weeks, after presentment, and 
they are signed by the actual presenter only in the rare 
case of his being the party to take out the deed after 
Registration. Till about forty years ago the Minute 
Books formed the only key to the Registers of Sasines, 
and by means of them all searches were made. But 
with the subdivision of property, and the consequent 
increase in the number of writs, the labour of a search 
so conducted became almost intolerable, for, as the area 
of the Minute Book corresponds with the area of the 
Register, it followed that the position of a small pro- 
perty in a rural parish — say for example the parish of 
Kilmalcolm, the entries applicable to which were only 
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four in the year 1861 — oonld only be asoertained by 
examiniDg more or lees in detail, firsts every entry in 
the Minute Book of the Greneral Register, which eon- 
tains writs applicabb to every parish in Scotland; and, 
second^ erery entry in the Particalar Register for Ren- 
frewshire and the Regality of Glasgow, embracing 
twenty-one parishes, some of them being the most 
densely populated in Scotland. 

But abont 1821, nnder the sapenision of the late 
Mr Thomas Thomson, an abridgment of the Registers of 
Sasines was commenced, starting from the year 1781. 
This abridgment is arranged in Counties, and contains 
in chronological order abstracts, safficiently minute for 
purposes of search, of all writs affecting lands in each 
County, whether these be registered in the General or Par- 
ticular Registers. The series of Abridgment Books (all 
being printed) is complete down to 1855, and in certain 
Counties for some years later. Making these printed 
County Abridgment Books the books of reference, Mr 
Thomson proceeded a step &rther, and constructed two 
Indexes to their contents — ^the one an Index of Persohs, 
appearing from the writs registered to be interested in 
the lands described in the writs; the other an Index 
of Places, containing the names of the lands described 
in the Registers. The Index of Persons is still con- 
tinued, but the Index of Places was discontinued in 1880. 

Practitioners, generally, have hitherto understood that 
a search for incumbrances affecting lands implied a 
search against the lands. But, from the Report of the 
CommiBsioners, it appears that, so far from this being 
the case, a search, as a rule, is made by means of the 
Index of Persons alone — the perscms searched against 
being those against whom searches for diligence are 
ordered— and that a search against the lands is quitb the 
exception. Kot only so, but it appears that the Index 
of Places, during the period for which it is complete, is 
almost never referred to, and Mr Robertson, deputy 
keeper of the records, and five gentlemen who, as pro- 
fessional searchers, have had the best means of forming 
an opinion entitled to weight on such a question, all 
concur in saying that, were it practicable to frame a 
complete Index of Places, which they think it is not, 
such an Index would be valueless. The Commissioners 
endorse this opinion, recommending that no attempt 
shonld be made to resume the Index of Places, and that 
to ensure, as far as possible, accuracy in searches made 
by the aid of the Index of Persons, agents should furnish 
a certified list of the names of all lutrties whose acta or 
deeds may have affected the property during th« period 
of search, instead of leaving the searcher to grope for 
this information in the instructions given to mm for a 
search for diligence. 

It is not a little startling to be told that the accuracy 
of the searches, on which implicit reliance requires to 
be placed in the conveyancer's most responsible and 
important transactions, depends in a great measure on 
the completeness of the searcher's information as to the 
persons who have succeanvely been interested in the 
subjects of search, and on the accuracy of the compiler 
of the index of the thousands <^ names appearing in the 
Registers, g^till more startling is it to know that, in 
one search so conducted, no less than eight entries were 
omitted, one of them being the proprietor's infeftment 
in the lands, and the others being securities to the 
amount of above £22,.0O0! and that the searcher, in 
answer to a complaint regarding these omissions, assured 
his employer that the certificates *' could not under the 
circumstances have been different from what they were" 
-—adding, '' The former search was sent in for a con- 
tinuation in the Sasine Registers, and the note gave the 
name of no person whose interest in the lands had to be 
searched against. Consequently, I continued to search 
against the person who was proprietor at the conclusion 
of the former search." The Committee must accept the 
fact, as established by the Commissioners* Report, that 



for a long period of years searches have been made only 
in tliis way, and that in no other way is it practicable, 
in the ordinary case and under the existing system, to 
make a search, without an amount df labour and ex- 
pense which would practically render nugatory the 
whole registration system, in so far as security to parties 
transacting in real property is concerned. 

XVIL8 OF THE PRESENT ST8TBM. 

The dejections to which the present i^tem, thus 
briefly described, is open, are, as they were m 1831, ex- 
pense, delay, and inaccuracy. The expense of a search 
for forty years, in the various Registers, amounts to 
from £12 to £14, and, as regards properties of small 
value, constitutes a grevions hardship to the owners. 
The delay is caused— (1) by the length of the prescrip- 
tive period; ^2) by the arrear in the work of abndgment; 
and, (3) by the double Registers, rendering necessary a 
search both in the General and Particular Registers. 
The inaccuracy<t which, unfortunately, in the experience 
of some practitioners, is not, as Mr bownie describes it, 
'^miraculously rare," is the result — ^perhaps almost the 
necessary result— of a search made by an Index of 
Persons, without any counter-check. It may also, 
perhaps, be in part attributed to the searchers relying 
upon private and unofficial indexes, made up for their 
own convenience, applicable to the period between the 
date to which the official index happens to be completed 
and the date of search. Another cause is the want of 
any record to which to refer for the period from the last 
entry in the Minute Book to the time of search — often 
extending to weeks— ^luring which, if a search be made 
at all, it must be by reference to the deeds, scattered 
through the office in course of engrossment, and to the 
loose sheets, containing drafts of minutes prepared for 
the Minute Books. 

LEADING RECOMMENDATIONS OV THE C0MMI86I0NEB8. 

The Commissioners have, in their Report, submitted 
a series of matured suggestions, intended to obviate the 
evils of the present system as far as practicable, and to 
such of their recommendations as are of leading import- 
ance, or possess an interest to the Faculty, Hae Com- 
mittee will now advert. 

FitOT.—With the view of simpUfying tU Registers 
themselves. 

It is proposed — (1) That the double Registers of 
Sasines, and of Inhibitions, and the Registers of Adjudi- 
cations, and Interruptions of Prescription, should be 
discontinued; (2) That for the future one Register of 
Sasines, in which Interruptions of Prescription are to 
be recorded, should be kept in Edinburgh, a distinct 
series of volumes being devoted to each County; 
(3) That one Register, applicable to the whole of Scot- 
land, should be kept in Edinburgh, for Inhibitions and 
Adjudications; and (4) That the Burgh Registers of 
Sannes i^ould continue to be kept as hitherto. 

Second. — With the view of facilitating and simpUfying 
Searches for Incumbrances^ 

It is proposed (1) That every deed should bear the 
County and Parish in which the property is situated; 
(2) That a Presentment Book should be kept, in which 
every deed should be entered when presented, and the 
entry signed by the presenter; (3) That a new Parish 
Index of names of persons should be kept, with the view 
of limiting the area of search, and lessening the risk of 
error from a multiplicity of similar names; (4) That the 
Abridgment Book should bear the Parish on the margin, 
and he kept up as closely as possible to the Register, 
and that printed copies should be transmitted to local 
officials, in the various Counties, for the use of the pub- 
lic; and (5) That a search sheet should be established, 
applicable to every distinct property, a duplicate of which, 
passing with the progress of titles, would, in the course of 
time, supersede searches for incumbrances. 
{To he continued.) 
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Third. — As intimately hearing on the subject^ various 
changes in the law are suggested. 

It is proposed (1) That the diligenoes of inhibition and 
a^jndication should prescribe in five or seven years; (2) 
That neither diligence should have any effect against 
third parties on the principle of litigioeity; ^S) That 
inhibition should not affect acquirenda; and (4) That 
the writ of inhibition should be simplified and shortened. 

VIEWS OF COMMITTEB ON COMMISSIONERS' 
RECOMMENDATIONS. 

I. — Changes on the Hegisters. 

With regard to the changes recommended by the 
Commissioners, on the Registers themselves, the Com- 
mittee believe that the proposal to abolish the double 
Registers of Sasines and Inhibitions will meet with uni- 
versal approval. The continuance of two Registers of 
Sasines tends to delay the work of abridgment, and 
increases the risk of error in that work, from the neces- 
sity of selecting the deeds to be abridged from the gene- 
ral mass applicable to tl)e kingdom; and it greatly 
increases the labour and risk of error in making a search 
for the period during which the abridgments are in 
arrear, when the Minute Books form the subject of 
search. The Particular Register of Inhibitions, again, 
is so very rarely made use of, even in the populous 
Counties, that its abolition can be productive of no 
inconvenience, while it must render a search for diligence 
more easy and lees expensive. The Committee also 
approve of the proposal to abolish the separate Register 
of Interruptions of Prescription, making write of this 
class registrable in the Sasine Register; and to unite the 
Registers of Inhibitions and Adjudications, which shall 
for the future be kept in Edinburgh, as one general 
Register for Scotland. In this way, the Registers to be 
searched 'will be reduced to two-— the one affecting lands, 
the other affecting persons. 

Except in so far as bearing on the work of abridg- 
ment, and on facility in engrpesment, it appears imma- 
terial whether the new Register of Sasines be compiled 
as applicable to the whole country, to the existing local 
districts, or to the various Counties. But as the Abridg- 
ment Books have been begun and carried on in Counties, 
and as the work of abridgment can be conducted most 
satisfactorily, and with least delay and risk of error, 
w^bere the Register to be abridged is continuous and does 
not involve selection of the deeds to be abridged, the 
Committee concur also in the recommendation of the 
Commissioners, that the new Register of Sasines should 
he formed of a series of volumes applicable to each 
County in Scotland. The Committee, however, do not 
concur in the proposal to have a "Sundry Counties 
Register'* for the registration of write applicable to lands 
situated in more than one County. It appears to the 
Committee that the preferable mode is, to record such 
write in the Register applicable to one of the Counties, 
and to insert, in the Register for the other Counties, a 
minute of the writ, with a reference to the Register 
where the deed is recorded at length. 



Next in order is the very important question whether the 
new Register of Sasines should be kept in Edinburgh, as re- 
commendEKlbythe Commissioners, or in the various Coun- 
ties ; and, if the Register is to be made up in the Counties, 
whether it should 1^ retained there or transmitted, as the 
volumes are completed, to the General Register House. 

On this question the majority of the Committee do 
not entirely agree with the views of the Commissioners. 
The Committee is of opinion that all County Registers 
should be kept in Edinburgh, and all Burgh Registers 
should be kept in the Burghs themselves. But there is 
a difference of opinion whether, as regards registration, 
the Regality of Glasgow should be treated as an urban 
district, or as a county; the majority holding that it 
should be dealt with as an urban district, and the 
Register retained in the locality, while the minority 
are of opinion that there are no sufficient prrounds 
for such an exception to the general rule. The ma- 
jority do not think that, in regard to registration, the 
fact of the holding being burgage or feu is of any 
moment. It has not been considered of importonce by 
the Commissioners, who say in their report— "For the 
reasons already stated, we cannot recommend that the 
Burgh Registers should be abolished, and^ the burgage 
deeds added to the County Registers; and it will, there- 
fore, in our opinion, be expedient to have such Eurgh 
Registers declared to be the only competent Registers 
for registration of the titles of all feudal as well as bur- 
gage property situated within the burghal territory." 
Again, Mr Roger Ayton, W.S., whose opinion is quoted 
with approbation by the Commissioners, says — *•' House 
property and landed property ought not to be blended, 
and the Registers for Burghs ought, therefore, to be kept 
as separate as possible from those of Counties." in 
accordance with these views, the majority of the Com- 
mittee think that the Regality, as an urban district, 
should, like a Royal Burgh, have a local Register. In 
this question the Faculty has an interest exceeding in 
degree that of any other body of legal practitioners. 
Glasgow is at present the seat of the Register, both for 
the Shire of Kenfrew and Regality of Glasgow. The 
Regality of Glasgow embraces-the following Parishes: — 
The Barony, (including the modern Parishes of Calton, 
Shettleston, Maryhill, and Springburn,) Govan, (in- 
cluding Gorbals,) Calder, and Old Monkland. It there- 
fore embraces the whole City of Glasgow beyond the 
original Burgh; thevalue of the land ward property bearing 
a small proportion to that of the urban. And it also 
conteins a much larger portion of the city than that 
contained in the original Burgh, which it surrounds, and 
in some places intersects. It is in the Regality alsp that 
the great increase of Glasgow is teking place. The 
Shire of Renfrew, and the Regality, have no necessary 
connection with each other. It is proposed by the 
Commissioners that they shall be disjoined under the 
new system, and in fact they are at present treated as 
two separate Counties or districte, when the volumes of 
the Register reach the Abridgment Department in 
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Edinbargh. It appears, therefore, to the majority, that 
they ought now to be coneidered separately. The Com- 
mittee have bad laid before them returns showing the 
number of Regality writs during different periods of 
time. From these returns it appears that in 1821 the 
number recorded in the local Register for the Regality 
district was only 486 ; in 1841 it had advanced to 862 ; 
while in 1860 it amounted to 1830, exclusive of 154 
Re|;ality writs recorded in the General Register at 
Edinburgh. It will be thus seen that the number of 
deeds is at present about 2000, or little less than one- 
seventh of the whole average number recorded in the 
General and Particular Registers for all Scotland (Royal 
Burghs excepted), during the years 1868-59 and 60. It 
also appears that in 1860-61 and 62, ninety-six and a 
half per cent, of the Regality writs, recorded at Glasgow, 
were presented at the office for registration, while only 
three and a half per cent, were sent by post, so that the 
per centage of deeds recorded, in that Register, by any 
other than Glasgow agents, is very small. 

In addition, it appears to the majority that the reasons 
applicable to Counties Cin consequence of which the 
Committee consider that their Registers ought to be con- 
centrated in Edinburgh), entirely fail when applied to 
the Regality, for example, 

ist. Although it may be truly said that the benefits of 
County Registers are confined to the conveyancers in 
the County towns, and that members of the legal pro- 
fession, residing in other parts of the County, could as 
easily communicate with Edinburgh as with the County 
town, while to Edinburgh agents a local County Register 
would be a disadvantage — this cannot be said in the cas« 
of the Regality, the law business of which, as has been 
shown, is almost wholly concentrated in Glasgow. 

2d, Again, while the observations of the Commissioners 
as to the expense of the necessary repositories in Counties 
may, in some cases, be of considerable force, this cannot 
be said of such a district as the Regality of Glasgow, to 
which the providing of a suitable repository would be 
comparatively a trifle. This may be judged of by the 
fact, that the present repository for the Burgh Record, 
containing the whole volumes of that Register, 600 in 
number, is not nearly filled, and could contain, at the 
present rate, the Registers, bo>h for the Burgh and the 
Regality of Glasgow, for the remainder of the century. 

3d, The same line of observation applies to the matter 
of a proper establishment of officials, for the purpose of 
registration and search. A trifling addition to the 
present working staff for the Regahty Register would 
suffice; especially as, in the opinion of the whole Com- 
mittee, the minute iind the abridgment are at present 
identical; while if the keeper of the Register could not 
overtake the searches, (which are overtaken with such 
ease and accuracy in the case of the Burgh Record by 
Mr Cunninghame, the keeper), there can be no doubt 
that a sufficient number of searchers could easily be found, 
since it is well known that two or three non-officutl 
searchers overtake nearly all the searches made m 
Edinburgh for Members of this Faculty. It may be 
remarked besides, that in the opinion of the Commission- 
ers themselves, the Regality Register, from the number 
of writs annually recorded in it, would require to be 
placed under a separate superintendent and staff of 
clerks, if it were transferred to Edinburgh. 

4th, As to the necessity for supervision, in order to 
secure uniformity and correctness of system, it would be 
very easy for the proper officer to come from Edinburgh 
to Glasgow for this purpose. The expense would be 
small, and would be diminished, if the recommendation 
of the Commissioners were adopted, that a frequent and 
minute supervision of all the Burgh Registers, by the 
officials of the General Register House, should be kept 
up; because the inspecting officer, when visiting the 
Burgh Record, could also examine that for the Regality. 



5th, With regard to the supposed necessity for double 
searches, in Glasgow and Edinburgh, that seems to be 
disposed of by the propo^l of the Commissioners them- 
selves, which this Committee unanimously approves of, 
to have the abridgment, and indexes of the Registers, 
completed, printed, and transmitted from time to time 
to Glasgow and elsewhere. If the Regality R^^ister is 
made up and retained in Glasgow, these abridgments and 
indexes will save the necessity for going back on the 
Sasine and Diligence Registers at Edinburgh; and, 
prospectively, the local system will be complete. 

When the Committee consider that portion of the 
Commissioners^ Report in which they deal with the 
Burgh Registers, many of the arguments there used to 
prove that the Registers for Royal Burghs should be 
allowed to remain in their respective localities appear to 
strengthen the view which has been adopted by the 
majority in regard to the Regality liegister. The Cooi- 
missioners admit, in regard to the Burgh Roisters, the 
advantages of local registration, while they pdnt out 
that the inconveniences arising in the case of County 
Registers do not apply. 

The Committee may repeat that, in the Regality as In 
the Burgh of Glasgow, the legal business is almost 
entirely local, so that a local Register will enable agents 
to examine deeds whenever required; to hand them in 
as at present for registration, without the risk or expense 
of transmission by post or otherwise, and to have a 
search brought down to the hour of settling a trans- 
action, which can be done at present in the Glasgow 
Registers; while agents in Edinburgh or elsewhere can, 
in almost no case, be prejudiced by the retention of the 
Register in Glasgow, because, as already noticed, the 
deeds are almost entirely recorded by Glasgow agents. 

The importance of procuring a search with despatch, 
upon which thorough reliance can be placed, must be 
apparent to every Member of Faculty. Now, in Edin- 
burgh, the entry in the Minute Book is, in practice, not 
made until after the lapse *^ not merely of hours but of 
days, and sometimes even of weeks, *^ the greatest delay 
being at the terms; and Edinburgh searchers decline to 
give a search beyond the date to which the Minute Book 
is then completed. On the other hand, the Keeper's 
Minute Book for the Regality Register is completed np 
to date ; and the Statutory Minute Book can at once be 
copied from it. Members of Faculty are also aware of 
the evils to which they are subjected, in consequence of 
the delay which frequently takes place in receiving 
searches from Edinburgh, especially at term times. 
When their searches have not been received, agents 
have either to delay settlements, even after the time has 
been fixed (sometimes at much inconvenience to the 
parties), or to take upon themselves the responsibility of 
the Record being clear. - Were the Register for the 
Regality kept entirely in Glasgow, the law agents there 
would not be subjected to the inconvenience and respon- 
sibility under which they at present labour. The 
searches could, without trouble, be brought down to the 
hour of settlement, and at term times there would not 
be the same cause for delay in furnishing a search, as the 
searchers would have to deal with the Regality alone, 
while in Edinburgh the searchers will have to deal with 
the County Registers for the whole of Scotland. 

It also appears to the majority that the possession of 
local knowledge is of importance in the keeper of the 
Regality Register. The Commissioners have recom- 
mended the subdivision of some of the largest Burghs 
into districts, ** with specific boundaries for each district,'* 
and it is well known to Glasgow agents that Mr Cunn* 
inghame has long subdivided, for his own use, the Burgh 
of Glasgow, which has enabled him to search in that 
record with ease and accuracy, although the annual 
number of writs is from 600 to 700. The subdivision of 
the Regality Register, in the manner pointed out by 
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the CommisaioiierBt would obvioasly be attended with 
the Tery greatest advantage. The writs recorded at 
Glasgow for the Barony Parish alone in 1861 were 
between 1000 and 1100; for Goran, including Gorbals, 
between 600 and 700, while those for Calder and Old 
Monkland were 31 and 9, respectively. It is clear, 
therefore, that the Parishes of Barony and Govan ought 
to be subdivided, and it appears equally clear to the 
majority of this Committee that, in order to work out 
the subdivision correctly, the system of registration 
should be carried on here nnder a keeper with local 
knowledge. It appears from the Report on the Registers 
in 1856, in which it is stated that ^'in many cases 
searches might be made with more accuracy in a County 
town, than in Edinburgh, from the Iwial knowledge 
jpoBBeaodA by persons in their respective districts," that 
this Faculty then attached importancse to local knowledge, 
and surely such knowledge must be very useful where a 
Parish like the Barony is subdivided, whether the sub- 
division have territorial or numerical designations. In 
such a case it appears to be essential that the keeper 
should have the greatest facility of communication with 
the agents recoiling deeds, in order to prevent the 
errors which might otherwise result from ignorance of 
the exact boundjuries of each district. 

Another strong reason why this Faculty should resist 
the removal of the Regality Register is to be found in 
the recommendation of the Commissioners, of which this 
-Committee unanimously approves, that the Registers of 
Sasines should also be used for the purposes of preserva- 
tion and execution. Unless the proposal of the Com- 
missioners to make the Registrar certify as to the valid 
execution of deeds were adopted, which appears objection- 
able, it follows that, if the Regality Register was removed 
to Edinburgh, the deeds recorded in it for preservation 
as well as publication must be examined there, which 
would be a great drawback to safe conveyancing in 
Glasgow. Considering, however, that the foundation of 
most titles within the Regality is a bilateral deed, and 
that the Commissioners propose greatly to reduce the 
expense of extracts, there seems little reason to doubt 
that, sooner or later, deeds recorded in the Regality 
Register will be retained there for preservation. 

It may be added that the Report adopted by this 
Faculty in 1856 did not name the Regality Register, nor, 
apparently, deal with the question now submitted. No 
arguments and data were then before the Faculty, 
showing that the Regality Register should be classed 
with those of the Royal Burghs. There is no inconsis- 
tency, therefore, in the Faculty now adopting the view 
submitted to them by the majority of this Committee. 

The Committee is not aware of the exact position in 
regard to this question of some of the Royal Burghs in 
Scotland, such as Aberdeen and Dundee, which >have 
probably extended greatly beyond the area of the original 
Burgh; but, as the Commissioners state that the 
Registers of many of the Counties are already over- 
burdened with the number of house properties, in the 
suburban districts, near to but outside the Burghs, and 
the duty of abridging and indexing is thereby greatly 
complicated, and as they quote with approval this state- 
ment of Mr Thompson — "I see no possible objection, 
merely upon principle, in legislating to the effect of 
making it quite competent and proper that everything 
within the Royalty of a Burgh connected with the trans- 
ferenoe of property should enter on record," that is, 
should be recorded in the Burgh Register — it appears to 
your Committee that the Royalty of a Burgh held in 
feudal tenure, or even a Parish adjoining to a Burgh, 
but into which the Burgh has greatly extended, should 
be detached from the County Register and added to that 
of this adjoining Roval Burgh. This view is strengthened 
by the statement of the Commissioners that *' the descrip- 
tions of Burgh property are ill adapted for abridgment," 



which statement applies equally to urban property not 
held burgage. 

As to large towns which have at present no Register, 
the Commissioners say that many of the peculiarities 
characterising property within Royal Burghs apply 
equally to large non-Burghal town?; and were the 
question, whether as a part of a general system of land 
registration now to be introduced for the first time, the 
safne rule should be applied to both, they would answer 
in the affirmative ; but, since a different system prevails, 
the question is more difficult, whether the advantages of 
a change would counterbalance not only the temporary 
inconvenience but the permanent additional expense that 
would attend it. The question then seems to be one 
very much for these Burghs themselves, but as it appears 
from returns for the year 1861, laid before this Com- 
mittee, that the number of deeds recorded in the 
Renfrewshire Register for Paisley was in that year under 
300, and for Greeoock under 200, towns of that size may 
acquiesce in the opinion of the Commissioners, that they 
should not have new local Registers. Such towns, 
although locally important, do not stand in the same 
position as Glasgow, which includes within its limits a 
seventh of the whole population of Scotland, bearing the 
same proportion to Scotland that London does to England, 
and which, although already five times the size which it 
was at the beginning of the century, is still rapidly 
increasing. 

II. — Oianges in the Machinery for Searching, 

Proceeding to the second class of changes recom- 
mended by the Commissioners, which apply to the 
machinery by which the contents of the Registers are to 
be rendered accessible to the public, the Committee 
believe that the profession will unanimously concur in 
the propriety of continuing the Abridgment Books, and 
in urging that the process of abridgment should be 
pressed forward, so as to have the printed books as little 
in arrear of the Registers to which they pertain as is 
consistent with the nicety and care required in the 
operation. The Committee are unable to see that, with 
a sufficiently large staff, the work of abridgment should 
not ]»!oceed with the same despateh as now attends the 
preparation of minutes. In substance, the minute and 
the abridgment are at present identical, the minute being 
prepared from the deed before registration, while the 
abridgment is prepared from the deed as it stands on the 
Register. But if, as appears to the Committee, as great 
labour, skill, and care are necessary in framing the one 
as the other, and if, as is certain, the minutes, so far as 
used in searching, are superseded by the abridgments, it 
seems superfluous to continue the double process, merely 
for the purpose of complying with the provisions of the 
Act, when that purpose will be more effectually served 
by a Presentment Book containing all the requisites 
necessary to determine the order of presentation of writs, 
and which can be authenticated by the presenter and 
keeper at the moment of presentation. The Committee 
would therefore recommend that for the future the 
Minute Book should be discontinued; that for the pur- 
pose of ascertaining the order of priority of writs the 
Presentment Book should be invested with statutory 
authority; that the deeds should be forthwith abridged 
in the order of the Presentment Book— the abridgments 
being subjected to the same careful revision as that now 
exercised — and that the Abridgment Book, being con- 
tinuous, should be printed in sheets, and in this way be 
almost contemporaneous with the Register. 

The Committee see no danger, in requiring as a con- 
dition of registration that all deeds should bear the 
County and Parish in which the lands are situated; and, 
whether in groemio of the deed or not, it occurs to the 
Committee that the entry in the Presentment Book 
would be facilitated by the Parish or alternative Parishes 
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being set forth in the warrant of Registratioii where such 
a warrant is required, or in a minute signed by the agent 
where no warrant is necessary. 

Approving of a County Abridgment Book, with the 
Parish on the margin as recommended by the Com- 
missioners, the Committee would farther suggest that, 
after the requisite number of copies has been printed, the 
types should be tran^)osed so as to form an Abridgment 
Book for every Pansh. This could be done with the 
greatest facility, and, ordinary care being obeerred, 
without any risk of error. Of course, where lands are 
situated in two Parishes, or described alternatively as in 
one or other of two or more Parishes, the entry would 
be repeated in the Abridgment Book for each of the 
Parishes named. The entries would bear the same 
numbers in the Parish as in the County Abridgment 
Bookf and, although not continuously numbered, they 
would still be consecutive, and so be easy of reference, 
where a search was conducted by means of the Parish 
Index of Persons recommended by the Commissioners. 
But the great object gained by such a subdivision of the 
Abridgment Book would be that where it was desired to 
make a search by reference only to the lands — ^and this 
would probably be always the case when the Abridgment 
Book was examined in the country — the area of the 
search would be reduced within perhaps the narrowest 
practicable limits — sufficiently narrow certainly to make 
a search against lands in a rural parish a matter of great 



The Committee highly approve of the proposal to 
transmit copies of the Abridgment Book to local officials, 
for the convenience of local practitioners and of the 
public. The fee for search should be sufficiently high 
to repress examination from idle curiosity, but still low 
enough to encourage examination by all parties interested 
in property even of the smallest value. 

The Committee would very reluctantly acquiesce in 
the abandonment of the Index of Places. They con- 
ceive that, iq rural districts, such an index would be a 
great aid, and would give considerable security in search- 
ing the Registers. At the same time they are fully alive 
to its worthlessnesB as an index to the vast number of 
writs affecting urban property, as where, for example, 
the only title that can be indexed is "Tenement in 
Gorbals,*' of which no lees than 800 entries had occurred 
prior to 1880. The strongest argument for its discon- 
tinuance is the fact, amply borne out by the Report of 
the Commissioners, that in practice the searchers never 
refer to it. Yet it does not follow that because the 
index cannot be made perfect, and because the searchers 
have in practice taken a shorter and less safe road to 
their end, it should therefore be discontinued. The 
Committee of the Faculty of Advocates and of the 
Writers to the Signet recommended its resumption, and 
in this matter the Committee agree in the opinion 
expressed by these bodies, believing that the more fre- 
quent use of the Index of Places would be found 
advantageous as a check on what must be admitted to 
be the loose system of searching that now prevails, and 
as affording the means of making a search in cases where 
the names of the Proprietors cannot be had. 

Before leaving this branch of the subject the Com- 
mittee feel bound to express their disapproval of the 
arrangements in the Register House regarding searches ' 
ordered from the searchers holding official appointments. 
The business of searching is especially one in which the 
profession would desire, and ought to be free, to exercise 
a choice of persons. But, at present, the business en- 
trusted to the official searchers is, under office arrange- 
ments, distributed among them equally, all are paid 
alike, and there is no personal responsibility. Every 
motive, therefore, is wanting for care and despatch. 
The consequence notoriously is, that the Faculty em- 
ploy as searchers parties who have no official appoint- 



ment, but who, having a direct peraoDal interest in 
increasing the business entrusted to them, by care and 
expedition facilitate the transactions for which tbeir 
certificates are required. On this point the Committer 
are decidedly of opinion, ^rst^ that the function of the 
Government should be limited to inquiring, through the 
responsible officials of the Register House, into, and 
certifying the competency of parties proposing to under- 
take the business of searchers, and to regulating the fees 
of searches; and, second, that the profession should hare 
the choice of the particular searcher to be employed, who 
shoidd draw the fees for all searches made by him. In 
this way the searcher best qualified and most careful and 
attentive would reap the due reward of his skill and 
care, and the profeanon would secure the services of the 
person best qualified for the duty, and in whom the 
greatest confidence was placed. 

The Committee would farther remark that it is now 
time that the responsibility of legal practitioners for 
the accuracy of searches of incumbrances should be put 
on a proper footing. It is indisputable that they cannot 
themselves make searches, and that complete reliance 
cannot be placed on the certificates of professional search* 
ers. No mon striking instance of this can be giren 
than that mentioned in the Report of the Committee 
of the Writers to the Signet, already referred to. 
Under such circumstances, a very serious questbn may 
arise, as to the responsibility which men of basBness 
employing professional searchers incur for the accnraey 
of their certificates. It is a common opinion that, when 
the official searchers are employed, no responsibility 
attaches, but that the agent is responsible when he 
employs an unofficial searcher whose greater accuracy 
and despatch have been frequently teS^. The Com- 
mittee think that this question ought to be set at rest 
Let the Register House authorities select the persons 
qualified to act as searchers, taking care that at all times 
tne staff is sufficientlv large for the business of the 
country. Let the profession be at liberty to select the 
searcher in whom most confidence is placed, and let 
the certificate of any of these searchers be a complete 
exoneration. 

In the Assurances Registration (Ireland) Bill, intro- 
duced into Parliament last Session, it was provided that 
''In every case in which it shall be the duty of any 
Attorney or Solicitor to make any search in any of the 
indexes kept, or to be kept, at the said Register Office, 
such Attorney or Solicitor shall be held to have fulfilled 
his duty in that behalf by making an application at the 
said Register Office for such search to be made, and 
obtaining a certificate of the result of Uie same, and 
shall not be responsible for any error or mistake in the 
result of such search as stated in such certificate; an4, in 
all other cases, every Attorney or Solicitor shall stand 
indemnified in relying on the accuracy of any certificate 
to be made or given in pursuance of this Act.^' The 
Committee recommend that in any legislative measure 
which may follow on the Report of the Commissioners, 
the Faculty should urge the insertion of a clause of the 
nature proposed in the Irish Act. 

The proposal of the Commissioners to institute a 
Search Sheet, applicable to every property in Scotland, 
demands, both from its novelty and its importance, the 
most anxious and deliberate consideration of the pro* 
fession. The proposal cannot be fully understood 
without careful study of all its details, and for these 
the Committee must refer Members of Faculty to the 
Report of the Commissioners, and to the forms given in 
the Appendix to that report. The difficulties in the 
way of its adoption appear to be the great labour which 
would attend its introduction, and the risk of error and 
confusion, from the subdivision of property continually 
going on, especially in large towns. 

{To be continued.) 
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EDUCATION AND STATTTSt OF PROCUKATORS. 



We have on various occasions called the attention of 
the profession to the very defective tests which 
exist of the education of procurators. The only 
things considered imperative are set forth in the Act 
of Sederunt of 1839^ and as these only refer to what 
may be picked up by three years* service in a writer's 
office^ or a town-clerk's oflSce, or the Sheriff-Clerk's, 
it is no occasion for wonder that some have been 
admitted to practice before the Sheriff Courts who 
do no honour to the profession. No doubt it is 
usual to remit the applicant and his petition to one 
or two procurators; but many have heard, and some 
have known, examinations which were simply farcical 
and discreditable to all concerned. The results of 
such admissions are but too evident. We are h^e 
to confess that the profession does not stand so high 
as it once did. As a body, we have not kept pace 
with the growing intelligence of the age — while 
education, at least, knowledge, has been spreading 
around us — while other professions have been length- 
ening their curriculum, the standard of education for 
"the country writer," if any such standard ever 
existed, has remained where it was — 30, 40, 50 — 
any number of years ago. In some towns the pro- 
fession has lately become alive to the necessity of 
fixing some test in general education and in law 
for applicants, for the credit of the profession, and the 
safety of the public; and notably Qlasgow has led the 
way in this reform. As might be expected, the example 
of Glasgow has spread into the larger towns; and we 
have now to call the attention of the profession to a 
movement which has just been inaugurated, having for 
its object the elevation of the profession, and placing 
it upon a footing somewhat analogous to the same 
branch in England and Ireland, and from which we 
are sanguine in our expectations of benefit to the 



profession as well as to the public. Unknown 
to each other, it appears that the procurators in 
several counties had resolved to obtain Charters 
of Incorporation, the leading object being to fix a 
standard of education for all applicants; but while 
the propriety of applying for charters was under 
consideration, it occurred to some whether it would 
not be more advisable to endeavour to bring together 
the whole profession in Scotland, with a view to 
obtain a general Incorporating Act, and having some 
standard of education fixed by the heads of the 
Supreme Court, or otherwise, as might be thought 
most advisable. The difficulty in all such move- 
ments is. Who is to take the initiative? but it has 
^appen^d most fortunately on this occasion that this 
T?as taken by Mr James Murdoch, Procurator-Fiscal 
of Ayr, and, we need not say, it could not have 
faUen into better hands. After a preliminary 
circular, issued in December last, Mr Murdoch called 
a meeting to be held in Glasgow on 2t)th March. 
The meeting was attended by eleven delegates from 
the north, west, midland, and southern counties; 
•<>pinions were freely expressed and discussed, and, 
as might be expected, with various diverging views; 
but the meeting was heartily unanimous on the 
necessity of some step being taken for uniting the 
whole body of practitioners before the Sheriff Courts 
into something like a corporate body, raising the 
standard of education, and rigidly enforcing it. A 
resolution to this effect was unanimously passed; and, 
as no one had brought the draft of a bill with him, 
suggestions for a bill or drafts were requested to be 
sent to Mr Murdoch, who was empowered to draft a 
bill embodying what appeared to be the views of the 
meeting and the profession; and when this had been 
prepared, a meeting of a committee of delegates wa^ 
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to be held in Glasgow to diflcass the proposed mea- 
sure. 

We shall not here anticipate what the nature of 
the measure may be, but we may remark that any 
bill which may be proposed for Scotland will be 
tried by the standard of the English and Irish 
statutes; and to obtain the support of our brethr^ 
in England, and carry with us the opinion of the 
Scottish public, as well as the sympathy and support 
of the Scottish members of Parliament, the proposed 
measure must be liberal and wise in its objects, not 
as regards the professioli alone, but as regards the 
public. 

Although we have already reached the Easter 



recess, the wish was expressed that the bill might W like the feeling which small village ''merchants" 



introduced and passed into law this session; others, 
however, were not so sanguine, and counselled delay 
and mature consideration. Whether it should -be a 
private measure promoted by the body, or mad^** 
government measure, was not decided. The feeling, 
however, seemed to be, that it ought to be a public 
measure, and introduced by the Lord Advocate. 

We have in Scotland several legal corporate bodies 
— ^Writers to the Signet, Solicitors to the Sup- 
reme Court, the Faculties of Glasgow, Paisley, and 
Aberdeen. We exclude the Faculty of Advocates, 
for it is the Procurators, or Attorneys, or Solicitors 
of Scotland with whom we have to do. All these 
bodies have already high standards of admission to 
their respective bodies, although some of them may 
Hot rigidly enforce their own rules. It is most 
desirable that in any legislative measure it should 
embrace the whole legal body — all assist in the ad- 
ministration of the same law, and all should undergo 



fear, however, that it may not be possible in '•a 
tentative measure, as the first effort must be, to efn. 
brace the whole body of Solicitors, and, in the first 
bill, the chartered bodies we have mentioned must 
be left as they are. Their rights should only, how- 
ever, be left untouched, or simply reserved; and care 
should be taken in the reserving clause not to leave 



One idea was mooted at the meeting, againrt 
which we, by anticipation, enter our strong protest. 
It seemed to be the wish of some, that each county, 
or district of a county, should be empowered to 
incorporate themselves, to the effect^ as it seemed to 
us, to confine the business of each county, or even 
district of a county, to the practitioners resident 
there. Those who make this proposal should keep 
in mind that the law is different at present — ^that it 
is more liberal than their proposal, and that as that 
proposal seems to have for its foundation simply and 
purely increase of gain, and not to liberalise and 
raise the profession, it would certainly not meet with 
the sympathy of the Legislature. It looks too much 



regard an opposition shop; besides, many of our 
counties interlap each other — ^some are small — 
some large towns in one county are so close to the 
borders of neighbouring counties, that it would be 
wholly impracticable to carry out the idea, even if 
it were desirable. It ought also to be known, that 
it is no uncommon thing in England for a Solicitor 
or Attorney to practise in various towns and coun- 
ties, and it is most unlikely that a different role 
would be adopted in Scotland where the reason ia 
stronger for the present state of things than it is ia 
England. 

The general proposal is, that all attorneys should 
be admitted by the heads of the Supreme Court, after 
undergoing an examination in literature and law by 
a Board of Examiners in Edinburgh, and that, on 
passing, each entrant should be entered in the rolls 
of the Court as qualified to practise, an extract of 
which would, to the entrant, be equivalent to a 



the same training, as far as that is practicable. W^ diploma, on presentation of which, to any Court in 



the phraseology such as may be construed ini&] admission to the rolls. 



legislative sanction of the exceptional rights of these 
bodies. After a certain period,, when the new 
entrants have complied with the rules to be adopted 
as to education — literary and legal — and these have 
reached the standard of the best of these chartered 
bodies, a new measure may be necessary to embrace 
l^e whole legal body. 

We do not here enter into the details of the pro- 
posed measure, because, when it has been matured 
and put into shape, we hope to present it to our 
readers for their suggestions; but we may mention 
one or two leading ideas which met with general 
acceptance. 



the kingdom, he would be entitled to be entered 
upon the rolls of that particular Court, and to 
practise. It is also proposed that there shall be 
intermediate examinations upon the details of an 
office, and that these should be conducted by a local 
board, whose certificate must be produced with the 
petition and other documents of each applicant for 



A suggestion was made about the establishment of 
a widows' fund. All admitted its desirability, but it 
seemed to have been generally felt as if that should 
be left for some future legislative measure, and that 
it would be enough at present to attain some unity 
of the body. 

Little was said about the fees of admission, but all 
concun'ed in this, that in any admission fee it should 
be an imperative item that a respectable sum should 
be exacted for the maintenance of a law library. 
There may be a difficulty in carrying this out, but 
how desirable, and even necessary it is, country 
practitioners very well know. 
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Haying thus stated some of the snggestions made 
at this meeting, we wotdd earnestly call on those Bars 
who did not send delegates to the last meeting to do 
so to the next, of whidi notice will be given; and at 
the least, that practitioners will consider it a duty 
they owe to their profession to consider the whole 
question, and to forward such suggestions as may 
occur to them to Mr MurdocL We will also be glad 
to receive any such suggestions as may forward the 
objects which the meeting had in view, and our pages 
will be freely opened to the fair and temperate dis- 
cussion of the contemplated bill 



REGISTER OF LAND RIGHTS. 

{Concluded from page 12.) 
With regard to the first, the Committee are of opinion^ 
that no objection, on the ground of labour alone, more 
especially when such an objection would be only tem-^ 
porary, should be allowed to interfere with the adoption 
of any plan which would probably give absolute security 
that all parties traDsacting in real property should be 
made aware of the real position of the property in which 
they are interested, in so far as disclosed by the Register. 
Does the plan of a search sheet fulfil this condition? 
The plan would work thus: (1) a sheet (or account as 
it truly would be) is opened — say for the lands and 
barony of BaUiugeich, on the occasion of a writ being 
presented applicable to these lands; (2) a minute of the 
writ is entered in that sheet; (3) the ^eet itself is dis- 
tinguished by a number denoting the County, the year, 
and the progressive number of the sheet, thus, Stirling, 
^; (4) the deed, when given out after being recorded, 
bears that the search sheet number applicable to the 
property is "Stirling, ^;" and, (6) the insertion of the 
search sheet number once assigned to the property being 
made a statutory requisite, every future writ would 
contain the reference to that number, and so ensure its 
entry under the proper head. If such an arrangement 
could be carried out, greater accuracy and security would 
be attained than under the present system. Against it, 
however, may be urged the objection that always exists. 
to the multiplication of statutory requirements, and the 
danger of errors in the repetition of the numbers denoting 
properties. This is especially the case in large towns 
from the great subdivision of property going on there. 
Thus a piece of land, extending say to twelve acres, 
situated in the neighbourhood of a large town, is feued 
by the proprietor of the estate of which it forms part, 
and a search sheet is begun on the registration of the 
feuar^s title. In the course of a year or two the twelve 
acres are subdivided into six building lots, for each of 
which a search sheet is opened. Buildings having been 
erected, each steading is in turn separately disposed of, 
until, finally, the twelve acres represent a hundred 
distinct properties, and, it may be, distinct rights to each' 
property exist in the persons of two or more individuals, 
from the operation of sub>feuing. In such a case the 



Committee would anticipate very considerable difficulty 
on the part of the Registrar in avoiding confusion and 
error. On the whole, while the Committee regard the pro* 
posal as one of importance and value, they think it would 
be better to defer its trial until the effect of the proposed 
improvements in registration and searching shall be seen. 

ni. — Changes in the Law, 

Regarding the third class of changes recommended 
by the Commissioners, the Committee are of opinion 
that it is highly eipedient that inhibitions, and adjudi- 
cations, not feudalized, should prescribe'in five years, and 
that neither should have the effect of creating litigiosity, 
by which third parties are at present affected even before 
publication in the Register. The Committee are also of 
opinion that the time has now come when the period of 
the long prescription may with perfect safety be greatly 
shortened. Although the Commissioners pronounce no 
opinion on this question, the Committee think that any 
measure whieh may be brought forward, for the simpli- 
fication of the Scotch Registration system, will be defec- 
tive if it fail to narrow the period of searches to the 
shortest time consistent with public security. It appears 
to the Committee to be reasonable that where a person 
has possessed land peaceably, and without interruption, 
in virtue of a written title, ex facie valid, for a period of 
twenty years, his right to the land should not thereafter be 
subject to challenge (except on the ground of minority, 
as at present), and that any right to challenge allowed 
to remain in abeyance for that period ought to be cut 
off. The tendency of all modern legislation has properly 
been to make land more and more the subject of com- 
merce, by stripping away useless forms and impolitic 
fetters. But any reform of the law of real property is 
incomplete, while the title to land remains for forty years 
subject to challenge on latent grounds. The Committee 
think it of great importance that, while dealing with the 
, system of Registration, the Faculty should give forth a 
deliberate opinion on this question. 

The Committee agree with the Commissioners that the 
diligence of inhibition should not strike at future acquisi- 
tions, and that the formal writ of inhibition should be 
greatly shortened. They think that it is not beyond 
their province to notice with cordial approval a clause in 
the Court of Session Bill providing that a warrant of 
• inhibition may bo inserted in any summons in the fol- 
lowing terms: — *^And we charge messengers-at-arms 
and others, our Sheriffs in that part, also lawfully to 
inhibit and discharge our lieges and all others from 
buying, taking, or receiving any of the defender's lands 
and heritages, or any disposition, assignations, or other 
rights and securities thereto, to the prejudice of the pur- 
suer;" and that this warrant shall have the same effect 
as letters of inhibition on the dependence of a summons, 
according to the existing practice. 

The only other matter to which the Committee think 
it necessary to refer is the proposal to make the Register 
of Sasines a Register for preservation and execution as 
well as for publication. The Committee have experienced 
great difficulty in coming to a conclusion regarding this 
proposal. On the one hand, it would be attended with 
a considerable saving of expense, in the cases in which 
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deeds are at present oTdinaril j recorded for preeenration, 
as, for example, contracts of ground annual, and other 
bilateral deeds— and in all cases it would be a great 
convenience to the profession, and to the public, to have 
the option of substituting for a valuable writ, the loss of 
which may be irreparable, an extract, which although 
lost or destroyed can at any time be replaced at an 
expense of a few shillings. But, on the other hand, the 
last '^consideration obviously leads to this, that every 
conveyance of property of any considerable value would 
be recorded for preservation, and, as pointed out by the 
Commissioners, a progress of titles would soon become a 
series of extracts, the examination of which would not 
disclose errors and defects which would be at once 
detected on looking at the principal deed. The question 
is thus raised, and, even according to the present prac- 
tice, it is of serious importance, whether the conveyancer 
is justified in accepting an official extract of a deed, 
without examination of the principal, and whether, in 
the case of a vital defect in the principal deed, he is re- 
sponsible to his client for the consequences? It is to be 
feared that at present the Register of Deeds is sometimes 
made the tomb of writs to which objections might be 
stated, of a character conveniently undisclosed by the 
official extract, and if the only check presently existing, 
namely, the expense attending double registration, were 
removed, it is certain that every deed to which any 
objection of such a nature could be stated would be as 
speedily as possible interred there. If responsibility attach 
to the agent, and the examination of the original deeds 
can be omitted only at his peril, it is plain that convey- 
ancing could, in such an event, be conducted with safety 
only in Edinburgh — should the Registers be wholly 
located there. 

The Commissioners propose to obviate this difficulty 
by making it imperative on the Registrar to specify on 
the extract (1) the stamps impressed on the original 
deed; (2) the words, if any, written on erasures; and 
(8) whether the deed is or is not duly executed. The^ 
Committee see no difficulty as to the first of these par- 
ticulars, because it involves matter of fact, but the second 
and third involve matter of opinion, upon which they 
think it is not within the province of the Registrar to 
pronounce, and the proposal appears to the Committee 
all the more objectionable when taken in connection 
with the recommendation that the certificate of the 
Registrar should be made conclusive as to the facts set 
forth in it. 

On the whole, however, the Committee are inclined to 
think that the advantages of making registration in the 
Sasine Register equivalent to registration for preservation 
and execution, more than outweigh the risks which 
would be run, and they accordingly recommend that 
parties should have the option of recording for pre- 
servation and execution as proposed by the Commis- 
sioners. 

The Committee, without entering into detail on this 
subject, concur generally in the observations of the Com- 
missioners regarding the fees of registration and search- 
ing. Unquestionably the system ought to be self- 
supporting, but, waiving the question whether the cost 
of additions to the Register House ought to have been 
provided for in this way, it is impossible to justify the 



continued exaction of fees producing an annual Borplns 
over the expenditure of upwards of £7,000 for the 
benefit of the public revenue. 

By appointment of (he Committee^ 

ANDREW MITCHELL, Convener. 
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The Handbook of Banker's Law. By Henry Ro- 
bertson, Notary Public, Bank of Scotland. Second 
Edition. Edinburgh : Bell & Bradlute. 

This work is intended, as its title and the preface bears, 
for the guidance of bankers, especially of those who have 
^^ot had a legal education. The necessity of a knowledge 
of law to bankers is well understood by the author, as 
without such knowledge he must be ** unable to judge of 
the validity of the obligations and grounds of debt on 
)7hich advances are to be made, and runs a constant risk 
of being involved in law suits, and of suffering pecuniary 
loss in the event of any emergency, such, for example, 
as the bankruptcy of his customers.'' But although the 
author is thus fully alive to the dangers which beset a 
banker who has an imperfect knowledge of law, and 
jdthough he proposes to supply this knowledge in some 
measure, he is far too wise and cautious to propose to 
teach law so as to exclude all reference to the lawyer. 
The book is intended to meet the every-day duties of 
the banker, but avoids those rarer and more difficult 
points which must frequently occur, and for the solution 
of which the cautious banker will always have recourse 
to his lawyer. Such is the professed object of the author, 
land we think he has performed his task well. He be- 
gins, as of right, with mercantile writs, their mode of 
execution, and the parties who can and who cannot grant 
them— on death, the mode of getting a title to the 
executor. Bills, Drafts, and Cheques follow, and so on to 
Obligations, Cash Credits, Securities, Lien, Discharges, 
Diligence, Bankruptcy, Sequestrations, Trust Deeds, and 
the Transfer of Stocks. An Appendix of Forms con- 
cludes the volume. In the treatment of so many topics, 
the author has studied brevity, with clearness, althougb 
we have some doubts about the omission of technical 
phrases. A definition has all the more clearness, when 
expressed in technical language, to those w^ho under- 
stand it, but to define a legal term in un technical 
language must often cause the meaning to be hazy, 
and its application extremely hazardous. But keep- 
ing in view the author's purpose, and having examined 
the work, we can recommend it as a compilation 
which cannot fail to be useful to all engaged in 
banking, in the numerous transactions involving the 
nicest legal points in mercantile law, which must often 
turn up in the course of business. We notice this is a 
second edition — a safe evidence that it has been appre- 
ciated by the class to whom it is more especially ad- 
dressed. 
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ATTORNIES AND SOLICITORS. 



With reference to the article in out last nnmber re- 
garding the renewed effort by the procurators of Scotland 
to have the body recognised and raised to the position 
which it onght to occupy, because exercising so much 
social influence for good or for evil, we think it may 
aa&ist the profession in arriving at a practical result, if 
we give a summary of two of the latest Acts passed for 
the education, examination, and admission of attornies 
in England. These Acta are, 6 and 7 Vict, c. 73; and 
23 and 24 Vict., c. 127. 

Section 2 of 6 and 7 Vict., c. 73, prohibits any person 
from acting in any of the Courts, civil or criminal, with- 
out having been admitted and enrolled, and otherwise 
duly qualified, and continuing on the roll. 

3. Unless bound by a contract, in writing, to serve as 
clerk for five years to a practising attorney or solicitor, 
and shall have served under such contract, no person 
shall be capable of being admitted and enrolled as an 
attorney or solicitor, and must previously be examined 
and sworn. 

4. No attorney shall have more than two clerks at one 
and the same time, who shall be bound by contract in 
writing; and any attorney ceasing to practise, cannot 
retain his bound clerks; and service with an attorney, 
who is himself a writer or clerk, is not good service 
under articles. 

6. An attorney becoming bankrupt, or insolvent, or 
be imprisoned for twenty-one days, the Court, where 
the attorney is practising, may discharge the contract, or 
assign it. 

7. If a degree has been taken at Oxford, Cambridge, 
Dublin, Durham, or Ix>ndon, the person may be ad- 
mitted attorney on serving a clerkship of three years — 
Bee sect. 2 of 23 and 24 Vict., c. 127. 

8. An affidavit must be made and filed within six 
months from the execution of articles of clerkship that 
they have been executed. 

10. And this affidavit must be produced on applying 
for admission. 

12. The clerk so bound must actually continue in the 
service of an attorney during the whole term specified 
in the contract. 

13. Where the master dies or ceases to practise, clerks 
may be transferred to another master. 

14. Before admission, applicant must make an affi- 
davit of having served. 

15. Before admission, the Judges of the Courts of 
Queen's Bench, Common Picas, or Exchequer, are re- 
quired to examine and inquire, by such ways and means 
as may be thought proper, the articles, and service, and 
the fitness and capacity of the person applying to act as 
attorney; and on being satisfied, but not otherwise, an 



oath is to be administered, after which to cause him to 
be admitted and his name to be enrolled, and his admis- 
sion shall be written on the proper stamp, and signed by 
the Judge. 

16. The Judges, or any eight of them, may appoint 
examiners. 

21. The Incorporated Law Society appointed regis- 
trars of attornies, with power to issue certificates of 
admission. 

27. Every person admitted an attorney of any one of 
the Superior Courts may he admitted to practise in any 
other of the Courts^ or in any Inferior Court oflaWy upon 
signing the roll of the Courty and no additional fee shall 
he demanded, 

32, An attorney may be struck off the roll who per- 
mits an unqualified person to practise under his name; 
and (35) any person so practising is incapable of recover- 
ing costs, and may be punished for contempt of Court; 
and (36) the same prohibition and penalties are applied 
to the County Courts. 

37, 40, 41, 42, 43, regulate the taxation of bills or 
accounts. 



The 23 and 24 Vict., c. 127, amends 6 and 7 Vict, 
c. 73. 

Section 2 repeals sect. 7 of the- prior Act, and, by the 
new clause, extends the privilege of admission on three 
years^ service to students who have taken degrees at the 
Universities of England, Ireland, and Scotland. The 
Scottish degrees are, B.A., M.A., LL.B., or LL.D., not 
being honorary degrees. 

4. Persons who have been ten years clerks to attor- 
nies, may, on being bound and serving for three years 
farther, be admitted attornies. 

5. The chiefs of the Court may make regulations 
whereby persons who have passed certain examinations 
at the universities may be admitted after four years* 
service. 

7. Articles of clerkship to be produced to the registrar 
within three months after execution. 

8. Persons who have not obtained a degree to be ex- 
amined in such branches of general knowledge as may be 
fixed by the heads of the Courts before articles or before 
admission^ and may dispense with it in special cases. 

9. Judges may make regulations for examinations in 
legal knowledge during the service under articles. 

10. Articled clerks shall not hold any other office or 
employment. 

11. Examination, on admission, to extend to all 
business transacted by attornies, under such rules as 
may be passed by the Courts. 

15. W.S., S.S.C., and procurators in Scotland, on 
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serying three years, maj be admitted attomieB in Eng- 
land. 
18 to 22 relate to annual certificates. 

23. An attorney neglecting to renew his certificate for 
one year mnst obtain a Judge's order before another can 
be iBBued to him. 

24. An entry to be made where attorney stmck off 
the roll; and (25) to be struck off all rolls of Courts 
where practises. 

32. Chief Justices of Queen's Bench, Common Pleas, 
and Chief Barons of the Court of Exchequer, jointly 
with the Master of the Bolls, or any two of them, may 
make regulations. 

There is much in both of these statutes which is peculiar 
to England, and which has been passed over here; but 
from this summary the following leading points are 
deducible, and may easily be adapted to Scotluid: — 

1. Education before being bound as a legal apprentice, 
and a probative indenture in each case. 

2. The period of apprenticeship to be four years, with 
a portion of that time served in Edinburgh, Glasgow, or 
Aberdeen. 

8. If the degree has been taken of B.A., M. A., LL.B., 
or LL.D., not being an honorary degree, at any Uni- 
versity entitled to grant such degree, the period of 
apprenticeship to be shortened. 

4. The admissions shall be made by the Court in 
Edinburgh, and, after admission, to have power to 
practise anywhere, on enrolment, in anv other Court, 
which shall be done as of course, without farther charges. 

5. Preliminary and intermediate examinations, under 
rules and regulations of Court, as to fitness and capacity. 

6. parties not bound, but who have performed the 
business of solicitors under supervision for a lengthened 
time, say six or eight years, and who afterwards became 
bound, may be admitted after an examination in general 
knowledge. 

7. The entire term of service shall be wholly occupied 
In the profession, and in no other employment. 

8. The legal rights of chartered bodies to be reserved. 



PAKLIAMENTARY BILLS. 



We have not space to give the following Bills in 
full, but we give here such a summary as may enable 
the profession to understand their chief provisions: — 

A BILL (as amended in Committee) to make pbo- 
VI8I0N for Uniformitt of Process in Summary 
Criminal Prosecutions, and Prosecutions for 
Penalties in the Inferior Courts in Scotland. 

Preamble recits Acts of Geo. IV., c. 29; 11 Geo. IV. and 
1 Wm. IV., c. 37; 19 & 20 Vict., c. 48; 7 Wm. IV. and 
1 Vict., c. 41. 

Sect. 1. Short title, "The Summary Procedure Act, 
1864." 

2. Interpretation clause. 

8. Act shall be applicable to (1) all proceedings before 
any Sheriff, Justices or Justice or Magistrate in Scot- 
land, in virtue of the summary jurisdiction conferred on 
them, or any of them, in relation to the trial of offences 
and recovery of penalties by the recited Acts or any of 
them ; (^2) all proceedings before any Sheriff or Justices 
or Magistrate for the prosecution of any person who has 
committed, or is charged with having committed, any 
offence, for which he is liable to be imprisoned or fined, 
or punished in default of performance; (3) all proceed- 
ings for recovery of any penalty; (4) all proceedings for 
the trial or prosecution for any offence, or recovery of 
any penalty, under any Act by which offences committed 



in contravention of or for penalties imposed, shall be pro- 
secuted under this Act. 

4. Ail proceedings for summary conviction for anj 
offence, whether at common law or under any Act of 
Parliament, and all proceedings for the recovery of anj 
penalty which may be sued for in a summary form, 
whether such proceedings are at the instance of a public 
or a private prosecutor or complainer, may be instituted 
by way of complaint in one or other of the fonns aet 
forth in the Schedule A to this Act annexed; and it shall 
not be necessary to mention in any complaint any Act 
of Parliament other than the Act declaring the offence 
for which a conviction is sought, or imposing a 
penalty or forfeiture which is claimed; and it shall be 
sufficient to refer to the Act or section of the Act founded 
on, without setting forth the enactment in words at 
length; and all penalties, for the recovery of which no 
special provision has been made by Act of Parliament, 
may be sued for by the Procurator-f'iscal of the jurisdic- 
tion. 

5. No objections to be allowed to any complaint as to 
its form or substance, or any variation between the com- 
plaint and the evidence, unless the Court thinks the 
accused has been misled or deceived, when the cause may 
be adjourned to some future day, or may direct an 
amendment of the complaint. 

6. Warrant to cite to be issued on an inducia of 48 
hours, or warrant to apprehend may be issued for the in- 
terim detention of the accused, or where warrant to 
apprehend is craved, warrant to cite may be granted, and 
warrant to cite witnesses may also be added. 

7. Accused party may, in certain cases, be tried in his 
absence, or a warrant to apprehend may be granted. 

8. Warrants may be executed in any part of Scotland 
without endorsation. 

9. Provisions of 11 Geo. IV. and 1 Wm. IV., c. 87, as 
to executions of warrants witiiout endorsation beyond 
the jurisdiction of the Court granting them, and those of 
11 & 12 Vict., c. 42, as to their enforcement in England 
and Ireland, are made applicable to Scotiand. 

10. Warrants may be issued to apprehend absent wit- 



11. Accused may require an adjournment, unless the 
complaint has been served personally. 

12. The Court may adjourn and detain the accused, 
unless he finds caution. 

13. Judge may sign conviction beyond his jurisdicti<»i 
if cause heard and concluded within it. 

14. A prosecutor not appearing, or appearing and 
abandoning action, the Court to pronounce abeoWitor 
and give copy to accused, and this to be a bar to any 
other prosecation for the same offence under any Act. 

15. Pursuer, when present, to have complaint read, 
or substance stated — objections to be stated to the 
relevancy—then the plea to be stated and signed by 
accused, or by judge or clerk, if cannot write — ^proof 
to be led by parties, and accused may lead proof in 
replication, by permi^ion, each party may address Court; 
if prosecution for a penalty, personal attendance of ac- 
cused may be dispensed with, and hearing attended 
by a procurator. 

17. No note of evidence to be made — offer of proof 
rejected to be noted. 

18. Proceedings may be partly in writing or partly 
printed. 

19. Directions for application of forms of conviction at 
common law, and under statutes. 

20. In place of poinding and sale for penalties, im- 
prisonment may be awarded. 

22. Sufficient if one Justice signs all warrants previous 
or subsequent to conviction, and not necessary for him 
to hear complaint. Conviction must be signed by a num- 
ber of Justices, requisite by Act under which complaint 
brought; in case of equality, complaint to be held not 
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proven; warrants of citation may be signed by the 
clerk. 

23. Penalties recovered, to be paid to Clerk of Court. 

24. Expenses may be awarded against private com- 
plainer, though not authorised by Act, and not prayed 
for, but not against public prosecutor, or party prose- 
eating under any Act, unless authorised by Act. 

25. A new warrant of imprisonment against a party 
already in prison may be so framed as to take effect from 
the date of previous sentence. 

26. When no time limited to bring complaints, must 
be brought within six months. 

27. Act not to extend to removing of paupers, or to 
prosecutions touching the revenue, or for recovery of 
rates, taxes, or imposts. 

28. Under Police Acts, forms in this Act may be 
used. 

29. Powers of Judges not to be extended by Act. 

80. And whereas much inconvenience has resulted 
from the uncertainty which exists as to the nature of the 
jurisdiction conferred by various Acts of Parliament 
authorising convictions for offences, and the recovery of 
penalties, and the enforcement of orders by imprisonment 
upon summary complaints before Sheriff, Justices, and 
Magistrates in Scotland ; and it is expedient to define 
the cases in which such jurisdiction shall be held to be of 
a criminal nature. In all proceedings, by way of com- 
plaint, instituted in Scotland in virtue of any such statu- 
tory provisions as are hereinbefore mentioned, the juris- 
diction shall be deemed and taken to be of a criminal 
nature, where, in pursuance of a conviction or judgment 
upon such complaint, or as part of such conviction or 
judgment, the Court shall be required, or shall be 
authorised, in their discretion, or in a certain event, to 
pronounce sentence of imprisonment against the respon- 
dent, or shall be authorised or required, in case of default 
of payment, or recovery of a penalty or expense, or in 
case of disobedience to their order, to grant warrant for the 
imprisonment of the respondent, of which he shall be en- 
titled to liberation, and in all other proceedings instituted 
by way of complaint, under the authority of any Act 
of Parliament, the jurisdiction shall be held to be civil. 

31. Appeals from causes of a criminal nature to be to 
the High Court of Justiciary, or on Circuit, and from 
civil causes to the Court of Session. 

82. A written application, within three days, inferior 
Judges to state a case in order to appeal on points 
of law. 

33. Appellant, within three days after receiving case, 
to send it by post, or lodge with one of the Justiciary 
clerks, or Clerk of Court of Session, and intimation of 
appeal is to be made to the opposite party. 

34. Case to be heard and disposed of without written 
pleadings. 

35. Judge may refuse a case, when of opinion that the 
appeal is merely frivolous. 

36. Appeal Court may affirm, reverse, or amend 
judgment appealed from, or remit with instructions, and 
award expenses, and afler appeal, execution may pro- 
ceed on original or amended judgment. 

37. The case may be sent back for amendment, or 
may be amended of consent. Respondent not appearing, 
case may be heard in absence, but he shall not be found 
liable in costs. 

38. If inferior Judge refuses. Court of Appeal may 
Cffder a case to be stated on application by appellant. 

39. Restrictions on review, as at present, reserved; 
but a Judge, ex propria motu^ may state a case for the 
opinion of the Court of Appeal upon any question of 
difficulty or importance arising on the construction of 
the Act under which the proceedings are taken, and the 
expenses of the public prosecutor may be ordered to be 
paid out of the rogue money. 

40. No judgment under this Act liable to be advo- 



cated, suspended, or reduced; but the Court of Appeal 
niay grant relief upon a case stated and signed by the 
inferior Judge. 

4:1. All appeals at present competent to Justiciary 
Court, or Circuit Court, or Justices in Quarter Sessions, 
no longer competent; but must be brought under re- 
view of Court of Appeal under this Act upon a case 
stated. 

42. Not lawful to appeal to House of Lords from 
judgment of Court of Appeal under this Act. 

43. Fees of appeal. 

44. In cases where not defined, police Judges not to 
impose higher penalty than £6, or sixty days' imprison- 
ment. 

45. Damages against public prosecutor limited to £20, 
and repayment of the penalty and expenses, unless the 
Judge at the trial certifies that the defendant was re- 
sponsible for the error or default, and that it was done 
maliciously, and without probable cause. 

46. All prosecutors, except public prosecutors, or 
under a statute, shall be competent witnesses to support 
the complaint; and in civil proceedings the accused may 
also be examined, but except as provided, no respondent 
shall be competent or compellable to give evidence. 

47. 11 and 12 Vict., c. 43, not to be applicable to 
Scotland. 

48. Present forms in statutes may be used, or those 
given in this Act. 

49. Court of Justiciary may pass Acts of adjournal, 
or Court of Session pass Acts of Sederunt, for carrying 
Act into effect, and particularly as to expenses of clerk^s 
fees, and may, within three years, declare the forms of 
appeal in this Act applicable to proceedings in Inferior 
Courts of Scotland in their ordinary criminal jurisdic- 
tion; but shall not exclude review by advocation or 
suspension in their ordinary criminal jurisdiction, except 
in the particular cases in which appeal shall be brought 
under the Act. 

IVoluminous schedules follow the Bill.'] 



" A BILL TO Alter and Amend the System of 
THE Registration of Writs relative to Land 
IN Scotland." 

Section 1. Short title, "The Land Registers (Scot- 
land) Act, 1864." 

2. Greneral register to be kept, so that each county 
shall be in a separate series of presentment books, minute 
books, and register volumes; writs relating to land in 
more counties than one to be entered in the presentment 
book and minute book of each county, and engrossed in 
one of the county registers only; a memorandum of re- 
ference entered in the presentment books of the other 
counties, which is to be held as a full engrossment — the 
regality of Glasgow and the Stewartry of Kirkcudbright 
to be counties quoad registration. 

3. The registration of such a writ in one county, 
without registration in another, to be good for the county 
where registered, and may be subsequently registered in 
other counties, and to date from such subsequent regis- 
tration. 

4. General register to remain as at present; no error 
or omission in presentment book to affect injuriously the 
registration of any writ recorded. 

5. Writs may be sent by post to general register, and 
keeper to cause clerk to present and sign, marking name 
of sender; to be recorded as if presented, and intimation 
to be sent by post of registration; and when two or 
more writs received by same post, all to be recorded as 
if presented contemporaneously. 

6. Particular registers to be abolished not later than 
3l8t December, 1866; but the Lord-Clerk Register, on 
the application of the General Keeper, may order the 
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difloODtinuance of anj particular register, notice of which 
is to be given in the Gazette one month previonsl j. 

7. Printed abridgements, and indexes of persons and 
places applicable to each county, as now in use in the 
General Register House, to be prepared and to be con- 
solidated from time to time; but these may be stopped 
as separate from the minute book, and then the minute 
book shall be printed. 

8. These printed abridgements, or minutes and in- 
dexes, to be sent to counties, to the care of the Sheriff- 
Clerks, and to be patent to the public on payment of a 
fee. 

9. Registration for preservation and execution of any 
deed in the books of council and session to cease, and 
registration in the general register of sasines to be held 
equivalent; a warrant to be engrossed by the party, or 
his agent, authorising registration, and to what cdOTect, 
in terms of schedule. Extracts may be issned, with 
warrant for execution ; deeds themselves to be sent to 
clerk register, and kept by him. 

10. No higher fees for extracts for preservation and 
execution than for ordinary extracts. 

11. Certificate of registration of deeds re-delivered to 
be signed by keeper or a deputy, and to be stamped. 

12. As allowed by 34th sect, of Titles to Land Act, 
1860, where a deed refers to one already recorded, the 
volumes and folio, or folios, shall be given. 

13. An iustitute or heir of entail may apply to Court 
of Session for warrant to register deed in books of coun- 
cil and session, and register of tailzies, and the Court 
may cause it to be registered at applicant's expense. 

14. Register of interruptions and prescriptions to be 
discontinued as a separate register, and such writs now 
to be recorded in the general register of sasines. 

15. Particular registers of inhibition abolished, and 
now to be recorded Id general register of homings, inhibi- 
tions, and adjudications. 

16. General register of inhibitions and adjudications 
to have one minute book and one index. 

17. Particular register of homiugs and expired charges 
to cease from date of Act; where it has been a joint 
register it is to cease to be a competent register of inhi- 
bitions. 

18. Before or after execution of inhibition, a notice 
thereof may be registered in general register of inhi- 
bitions, in a form given, and if inhibition itself is recorded 
within twenty-one days, registration to be as from date 
of registration of notice. 

19. Letters of inhibition may be in form of schednle 
D. 

20. Notice of a signeted summons of adjudication may 
be registered in the record of adjudications, and on a 
decree following thereon and recorded, its date is to be 
the date of the notice, and is to have precedence ac- 
cordingly. 

21. Power to L. C. Register to regulate and remuner- 
ate official searchers. 

22. After discontinuance of particular registers, fees 
to be reduced by the Court. 

23. Commissioners of the Treasury to regulate the 
office of General Register of Sasines, etc., and to appoint 
assistants, and to fix their salaries out of the fees. 

24. Fees payable to Sheriff Clerks. 

26. Any surplus revenue of general register of 
sasines to be applied to make up any deficiency in reg- 
ister of books of Council and Session. 

26. Compensation to keepers of particular registers. 

27. Lord- Clerk Register may act by depute. 

28. Act not to extend to burgh registers. 

29. Act to take effect on 1st October, 1864. 



Curiosities of thr Game Laws. By Hugh Barclay, 
LL.D., Sheriff -Substitute of Perth. Ghsgow: Thoe. 
Murray & Son. 

Curiosities of Legislation. By the same Author. 

Curiosities of Phrekoijogt. By the same Author. 
Glasgow: W. R. MThun & Son. 

That the Game Laws are harsh and oppresmve, and 
often lead to consequences which their object, the pre- 
servation of game, can in no circumstances justify, is 
an opinion held by a large class of society, who may be 
described generally as having no direct pecuniary in- 
terest in land. Dr Barclay, however, avoids the discus- 
sion of this question, and states and discusses the ad- 
ministration of the laws. With clearness and force 
and much humour, he points out the legal anomaliefl 
of the tribunal before which those guilty of a breach 
of the game laws are tried. He next points out the 
net-work of statutes in which the unhappy poachen 
are liable to be emmeshed, and the enormous penaltieB, 
personal and pecuniary, to which they are subjected. 
His remedies are to take the power of judging in spuch 
cases from the Justices and give it to the Sheriff, and to 
ameliorate and consolidate the various statutes north 
and south. Opinions may differ about the Act of last 
Session, 25 and 26 Vict., cap. 113, "An Act for the 
Prevention of Poaching;" but from the decisions which 
have already been given under it in England, there can . 
be no doubt that progress has been made towards one 
solution of the many difficulties involved in the game 
laws. It has now been decided by one of the superior 
Courts that game is property, and the taking of it in 
certain circumstances is theft. The designation, poacher, 
therefore, disappears and thief comes in its stead, and 
an unlicensed dealer in game is now in law a resetter of 
stolen goods. Whether these new designations, with 
the help of the county police, will suppress poaching, 
may be doubted. There can be but one opinion as to 
the necessity of the simplification and consoUdation of 
the game statutes, and we have no doubt that the able 
papers of Dr Barclay will do much to assist this most 
desirable end. 

The second pamphlet is a paper read before the 
Juridical Section of the Social Science Congress at 
Edinburgh, in October, 1863, and treats, in the Doctor's 
peculiar and effective manner, with the defective, cum- 
brous, and absurd phraseology of our Acts of Parliament, 
and advocates, as remedies, the appointment of a minister 
of justice, and the total repeal of any Act which requires 
amendment and its re-enactment in its amended form, 
rather than the present mode of tinkering, by passing 
an Act to amend an Act, and so on. 

The third pamphlet, by the indefatigable Doctor, is 
not in our way; but those who may feel interested in 
the so-called science of phrenology, will find here a very 
good resumi of the whole arguments i)ro and coyi, in- 
cludiog animal magnetism, mesmerism^ biology, table- 
turning, and spirit-rapping. 
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SHERIFF COURT REPORTER. 



SHERIFF COURT REFORM. 



The following able and practical article appeared in 
a daOy oontemporaiy: — 

The last Sherifif Coart Act, 16 and 17 Vict. c. 80, 
made proyiaons for a simple procedure. It irorkB well 
on the whole, bat any diaaatisfiiction practitioners and 
the pabfic find with it, and particolarly in large coanties, 
where the hands of ibe jodges are fall of all kindsi of 
-work, may be traced to— 

1. The shape in which the minute of defence is allowed 
to be giyen in, b^g often rather an evasion of anything 
specific in the way of a defence than a brief intelligible 
statement of a substantiye ground of defence. Some 
SheriBf-SubstitateB will not allow such evasory and am- 
Inguous defences to be stated; others allow any latitude. 
The meaning of the Act was that ^< the Sheriff should 
hear parties in explanation of the grounds of action and 
the nature of the defence to be stated thereto, and, if 
satisfied that no further written pleadings are necessary, 
he shall cause to be written etc., a minute setting forth 
oondsely the ground of defence." 

This clearly contemplated that the pursuer should 
haye what he has a right to in equity— a fair intimation 
of the case to be set up against him. Under the present 
practice, there is no yerbal pleading in explanation befbre 
the Sheriff, out of which he reduces matters into a con- 
cise minute; the defender's agent brings the defence all 
ready to Court with him. It is generally studiously 
framed, so as to defy anticipation or coigecture of the 
line of defence^ and so as to hold sub mibe the whole mat* 
ten to come out in proof No doubt, if a defender 
makes no separate statement, but confines his minute to 
a mere denial, he will only be allowed a conjunct proof; 
bat the looseness of practice in Glasgow, at least as to 
irhat is conjunct, is nearly tantamount to giying the 
defender a separate proof-in-chief, and that with this 
great adyantage, that the pursuer has no means of rebut- 
ting the proof which he could not anticipate. Eyerything 
almost that goes to contradict the pursuer^s case or to 
take off its effect is albwed as conjunct; not merely what 
goes to contradict the precise statements made by the 
pursuer's witnesses. 

All thiji would be obyiated by the more firequent use 
of a record made up by condescendence and answers, the 



iaeossrity of which would be more frequentiy apparent if 
the Sheriflb inosted on a verbal explanation of the 
grounds of action and defenee before redu<»ng the 
minute to shape. The Sheri£fo themselyes would, by 
haying the defences articulately before them, be better 
able also to take the proof. This is the next ground of 
dissatisfaction — ^the working of the provisions of the Act 
(sec 10) as to the taking of evidence by the Sheriff with 
^ own hand. His notes are to set forth the names of 
\lae witneoaes and the testimony giyen by each, not by 
question and answer, but in the form of a narrative, etc., 
that is to say, in the Sheriff's own words, who may take 
the substance, as it appears to him, of the testimony yrith- 
out either question or answer. 
p,Kow, where the record consists of a bare skeleton of 

ri pursuer's claim — a mere abbreviate— as the summons 
and such a defence as is above complained of— where 
there has been no explanation of the grounds and nature, 
no specification of circumstances— the Sheriff comes to 
the case as nearly as possible ignorant of the whole ques- 
tions at issue. No case almost presents one bare issue; 
there are many subordinate issues; many matters to be 
established not obviously connected with, and yet having 
a most important bearing on the case. The tendency, 
tiie pertinency of such facts, is a mere blank wonder to 
the Sheriff. He is almost certain to reject them or to 
nusstate them, to omit the pertinent part or to put it in 
such a way as to deprive it of all effect. The Sheriff, if 
asked to note a particular expression, demands explana- 
tions, etc., fpYing the witness a hint of the bearing of the 
examination, or worse stiU, the cross-examination. A 
skilful cross-examiner very often begins with distant and 
unimportant matters, and succeeds in eliciting fh>m an 
unwilling or adverse witness important admissions before 
he puts the final question. If the witness gives a denial 
when the purport of the line of examination is thus dis- 
closed, it is of no great moment if the previous admissions^ 
which sometimes almost involve the proper answer, have 
been noted. It records a contradiction or inconsistency 
in his evidence. But from the Sheriff's ignorance of the 
case, it too often happens that the agent finds that all of 
the cross-examination that the Sheriff has noted has been 
the last denial— the previous admissions of which he has 
not seen the pertinency more than the witness he has 
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taken it upon him to omit to note; and then, if yon try 
to go oyer ihe ground with the witnesB to recoyer the 
admiaaons, you find him now wide-awake and far too 
well-informed to make them. How much matter, impor- 
tant for the proper weighing of testimony, ia thoa lost 
every agent must haye felt. 

In short, the power giyen to the Sherifib in regard to 
the noting of evidence is too arbitrary, and is abused. 
Some are lazy — ^aU in Glasgow are in a hot harry, and 
note just as little as they can. All the characteristics, 
the natural colour and spirit of the evidence as personal 
testimony is lost. One Sheriff makes a mere dry skeleton 
of the facts which he sees to be directly and immediately 
pertinent to the case, omittiog all the matter that in- 
directly touches it by directly affecting the weight of the 
witness* evidence as more or lees consistent, more or less 
unwilling, more or less straightforward. Another, instead 
of the witness' expressions and turns of speech and of 
thought, will substitute a rotund, flowing, pompous, 
flimsy narrative of his own, being in short rather his< 
deductions from the witness* testimony than the witness' 
testimony itself, even in substance. All nice distinctions, 
not only of character in the evidence, but even of &ctr^ 
which are so important in reconciling or in contradicting 
testimony; all those chinks and crannies where a skilful 
judge sees truth and fiBilsehood lurking; all those matteis 
of d^greO) matters of less or more, where apparent differ- 
ences meet and reconcile, are lost. All is taken bare, 
square, gaunt, and angular; no half hints, no shadowing! 
off; every man speaks cannon bullets or mathematical pro- 
positions. That is the manner of one Sheriff. Another 
will reduce the most nervous and vigorous and character- 
istically telling statements to the consistenoe of jelly; the 
whole bones and sinews of the evidence are boiled down^ 
into a flimsy, watery, shaky pulp, whereof no manipula- 
tion is possible, where everything dips through jmdl 
fingers^ when you attempt to grasp it and hold it for 
examination, where the eye meets nothing but one 
uniform chiaroscuro. 

The agents neither see what is put down, nor what is 
omitted, till the notes are finished; and every agent 
knows how the most careful preoognitions and the most 
valuable evidence look and bear on the case when they 
reappear in the shape of Sheriff-Sabstitate's notes. 

The remedy for this is, that the Sheriff derk riiould 
appoint a short-hand writer to each Substitute. Thert 
are three in Glasgow— £800 a year would do it— and in 
other counties the expense would be less. Let the 
parties have at least the option of employing a short-huid 
writer in such cases as they think deserve it. 

Lastly, let us trace the effect of writings under the 
hands of the Sheriff-Substitute to the Court of Appeal 
— ^the Sheriff. It turns out in Glasgow that it requires 
a special education to read the handwriting of at least 
two of the Substitutes. A most painful process of de- 
cipheriDg has to be gone through if the evidence is to be 
studied, and therefore it is generally understood that 
from the day the notes are taken they are never read 
again except by the agents. With the refreshing of 
memory the Substitute gets at the debate, he thinks it 
unnecessary — ^he has no time; the Sheriff-Principal can- 
not read them; he hears excerpts read at the proof or at 
debate, and never troubles himself with more careftd 



reading. We all know bow dangerous this is. 
know bow much less effbctual are facts 



WeaU 
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1 P« UBM 

Qssm qSA sont mvUs rab|6cta fldtlllms. 
Even if the notes are in a tolerably legible hand it is a 
matter of great troable to pemae MS. 

The remedy is, that tlie lecord on the oondamm of 
the proof, and the proof and such productions as partieB 
think proper, should be printed as in the Court of 
Sesnon. 

In the Court of Sesrion prints, it is understood tliat 
the expense of three written copies will cover a print. 
Now, as it is, each agent is aUowed to make a co^ fi»r 
his use of the record, proof, and productions. A thinl 
more expense, would give the judge a print, whieh hs 
could convenitoUy refer to, and mark at the debate^ 
which he could re-peruse with fhdlity affcerwarda— 
which he could peruse betoe coming to the debate (a 
thing never done). Indeed, in the Sheriff Coort tlw 
process is nevef read by the judge befine debate. It 
lies generaHy with the deik during the thne of debate. 
No zefisreiuseB are verified hy the judge, from the trouble 
and loBB of time in turning to diffisreat MSS. of wlneli 
it consists. Hence all manner of dishonest i 
tations, which a single glance would check, ] 
lenged, and which no labour in the opponent (even if 
the time oould in Glasgow debates be aUowed for it) 
could efface from the mind of the jodge without ggeat 
tedium and w<eariness of exposition. Too often the 
judge*s notes of debate are the only materials fron 
which interlocutors are written out. Often the Sheriff 
Principal's interlocuton are written on the bench dazing 
the debate, and it is well if they are not left over to be 
written three months after, from mere fragmentary notes 
(^ what each agent says, without the process era b^ng 
referred to. 

A print would facilitate reference and shorten debates, 
as it would abridge the labour of preparation in the 
Sherift (or rather it might induce them to prepare in 
some measure for their debates). Besideai if amy advooa- 
tkm was contemplated, the oopes printed here might 
make up the notes of advocation in the Court of I 
Printing might be made optional below a certain 
I am sure that every agent who has prsctioe before the 
Sheriff Courts would gladly hail these changes. 



CONTEMPT OF COUET. 



It is a rare occurrence that a Judge is driven to vin- 
dicate the authority of the law and the office ke 
holds, by eommitting a party for contempt; but as 
that disagreeable duty must sometimes be porformed, 
the form of the warrant may beoome matter of doubt, 
and, as it must, in almost every case, be drawn up on 
the spur of the moment, it may happen that some« 
thing more or less essential has been omitted. As 
we know of no style-book where a form may be 
found, and the want of this has been £aH in some 
Courts, we have been applied to for a form which 
has passed the ordeal of the Supreme Courts; we 
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think we cannot do better than print the form of 
commitment nsed in the case of the Bev^ Patrick 
McLaughlin, Boman Catholic priest, who was com- 
mitted 4o prison, on 11th December, 1863, for re* 
fbsing to answer a question pat to him in a criminal 
case before the Justice of Peace Court of Glasgow. 
A bill of suspension and liberation was presented; 
but it was not pleaded that the warrant was informal 
or inregular, and the Court noticed this fact. The 
Close is reported by Irvine, and in 35 JwriA^ 322. 

Whereas, the Beyerend Patrick M^Laughlm, Boman 
Catholic clergyman at Eastmuir, of Shettieston, in the 
Barony parish of Gla^ow, and county of Lanark, while 
he was examined before me, William Kidaton, Esquire, 
<me of Her Majesty's Justices of the Peace for the 
oounty of Lanark, sitting in petty session at Glasgow, 
this elerenth day of Deoember, one thousand dght 
hund^ and axty-two, as a witness, upon oath far the 
compUlner, in a complaint, at the instance of Bobert 
Duncan PougUs, Proourator-Fisoal of Court for ^ 
pubhc interest, against Terence M^Ghee, labourer, re* 
ading in Tollcroes, in the county of Lanark, charged 
with the crime of theft, was shown an envelope bearing 
the post mark of the post office at Glasgow, November 
23, 1862, addressed to Mr Terence Ferguson, care of 



ahown a piece <tf paper with the following words written 
thereon, ''This is the pound note you sent to your 
ft ther, which went amissing ; " he deponed that the said 
4iddre8B on the said envelope, and the said writing on 
the said piece of paper, are in his handwriting, and that 
there was a one pound note enclosed in the said enve- 
lope ak>ng with the said piece of paper; that he sealed 
the envelope containing the said piece of paper, and the 
^d one pound note, but that he did not himself put the 
said envelope and its contents into the poet office; and 
he being desired to say whether he delivered that sealed 
envelope and its said enclosures to Terence M'Ghee, the 
-accosed, to be posted, he, the said Patrick M'Laoghlin, 
refused to answer the said question, and I, having m- 
£>rmed him that he is bound to answer that question, 
and explained the consequences of his continuing tp. 
xefose to answer it, and I, having put the said question, 
and required him to answer it^ and to state whether the 
said Terenoe^M'Ghee, the accused, is the person to whom 
lie delivered the said envelope, and its said contents, to 
be posted, he, the said Patrick McLaughlin, refused to 
answer, and persisted in his refusal to answer, the said 
question: Therefore, in open Court, and in a summary 
manner, I, for the said contempt, adjudge the said 
Patrick M'Laughh'n to be committed to the goal of 
Glasgow, therein to be detained for thirty days; and I 
^tmt warrant to Patrick Stirling Boss, constable of 
Court, to take the said Patrick M'Laughlin to the said 
goal, and to the keeper thereof, to receive and detain 
him accordingly. 
This done at Gksgow, the eleventh day of December, 
one thousand eight hundred and sucty-two. 

(Signed) WILLIAM KIDSTON, J.P. 



SCOTTISH BILLS BEFOBE PABLIAMENT. 



Wb find the names of Mr Dunlop, the member for^ 
Greenock, Mr Carnegie and Sir B. Anstruther, on 
the back of the following Bill now before Parlia- 
ment 

The present unsatisfiEM^tory state of the law of 
hiring servants, and the amount of petty vexatious 
migation often arising therefrom, are well known. ^ 
Its inconveniences otherwise are of daily experience^ 
a^d Mr Dunlop will therefore have done a good 
deed if he is able to get this Bill passed into law., 
Ito abort title J 



THE SBRYAirrS HIBmG (SCOTLAND) BILL. \ 

Whereat by the law of Scotland a general hiring of 
domestic servants is presumed to be a hiring &r cdx 
months, and a hiring of farm servants is presamed ^ ba 
a Eiring for a year or for six months, according to the 
usage of the district in which it takes place; and 
it h a afliB this rule haa been found to be productive of 
incoDvenience to both masters and servants: Be it 
therefore enacted by the Qaeen's most Bxcellent Miyesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Conmions, in this present Parliament 
assembled, and by the authority of the same, as foUows:-** 
Mr Terence M'Ghee, ToUcross, Glai^gow, and was aleof-nl^ P^m and after the passing of this Act the hiring 



of a domestic servant or of a fium servant, unless stipu- 
hited by agreement in writing, signed by both master 
and servant, or by some one on his or their behalf having 
authority so to do, to be for a specific term, shall not be 
deemed to be a hiring for any definite term of endurance, 
botJinch hiring, unless so stipulated, shall be deemed to 
be jpdefinite in r^ard to its term of endurance, and 
shiK^SDdiiliue and endure until the expiry of one month 
after either the master or the servant shall have given 
warning to the other that he desires the hiring to be 
tesm^ated, and at the expiry of such month the same 
shtffrcease and determine accordingly; provided alwajrs, 
that it shall be competent to the master, in place of 
gtVfaig and abiding such month's warning, to terminate 
the said hiring at any thne on paying to the servant a 
month's wages, and also a month's board wages, in cases 
where the servant js entitled to board wages. 

'2^. Nothing in this Act contained shall extend to or 
affect the hiring and engagements of labourers or wbrk<> 
people employed at day's wages, or for particular jobs, 
nor alter or affect the right of dther the master or the 
semnt to terminate the hiring in consec^uence ol breach 
of contract by the other. 



THE TRUST ADMINISTBATION (SCOTLAND) ACT, 186i. 

This Bill, brought in by the Lord Advocate, the Home 
Secretary, and Sir W. Dunbar, is to &cilitate the ad« 
ministration of Tmsts in Scotland. 

Section 1 extends the powers of sale vested in trustees 
to sales generally, either by public roup or private 
bargain, and either in feu or for ground annuals. 

Section 2 empowers trustees to apply money directed 
to be invested, in paying off heritable debts. 

Section 3 empowers trustees directed to purchase heri« 
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iabie pruperty, to bonow upon the 8ftme,.iiot exowduig 
om-balf of the price of the estate pnrduundL 

Sectaoa 4 remedies what has hitherto been found to be 
a very inconTement rule of the law, hj proriding thai 
the honajide payment of money to trastees shall effBcta- 
ally discharge the person paying the same— he bdng no 
longer answerable fat misapplication. 

Section 5 giy es power to trustees who hold no powen 
of sale to apply to the Coort of Session for anthonfy t0\ make Acts of Sedenmt, for carryuig into effect the par- 



mtervention of the judicial fiietor or other espenaiTe 
pfocedufe. 

Section 28 declares that the powers of the Court under 
the Act may be exerdsed by any Lord Ordinaiy, 

Section 24 declares that the Act Shan apply to ezeca- 
ton as well as trustees, and to judidalllictoiB and otiier 
persons appointed to offices of trust. 

Section 25 gives power to the Court of fjcwion to 



sell, and authorises the Court to grant such power on 
cause shown. 

Section 6 authorises the Court of Sesrion, on the a{q^- 
cation of trustees, to grant authority to feu. 

Section 7 authorises the Court, on the application of 
trustees, to grant powers to borrow on the security of 
the Trust estate. 

Sections 8 and 9 provide a m{de whereby trustees may 
ihemselyes purchase portions of the trust estate, or 
taransact with their co-trustees, or hold a salaried cOoe 
under the trust. 

Section 10 extends the powers of trustees in relation 
to inyeetments, by aUowing them to invest in EaBtLndii 
or Bank of England stock, or railway debentures, or real 
property in any part of the United Kingdom. 

Section 11 authorises the Court, on the application of 
trustees, to empower them to continue the testator^ 

interest in a mercantile business, or in stocks or personal 

securities. ^^i'^c&tricte 

Section 12 empowers the Court to authorise the ad- 
vancement of any part of the ci^ital or fee of trust 
property for the maintenance of the feunily, if minor 
children. 

Section 18 takes away the provision of the existing 
law, that no deed of appointment or divisioa ff^TilVbir 
valid where it gives an unsubstantial or iUusory sha g^ife 
one or more of the olyects of such appointment, iulQ^ 
Clares that such deeds shall be valid. 

Sections 14 and 15 provide Ibr the exoneration of 
trustees, and for the distribution of trust ftmds by 
of petition to the Court, instead of the present 
dve mode of multiplepoinding and exoneration. 

Section 16 provides for the discharge of trustees ifbc 
may reogn during the subsistence of the trust 

Section 17 introduces what may become a very useful^ 
provision, empowering trustees to apply to the Court for 
their opinion and direction as to the management and 
administration of the trust. 

Sections 18, 19, and 20 extend the powon of the 
Court on the appointment of new trustees, define the 
'fitKooL^of thee^ trustees, and tjieir powers and im- 
munities. 

Section 21 gives power to the heir of the last surviving 
trustee to complete a title and convey the trust pro* 
perty, notwithstanding the want of a destination, over to 
him. 

Section 22 provides a mode of realising and rendering 
effectual a lapsed trust for behoof of the beneficiaries, at 
the instance of any one of the members, without the 



poses of the trust 

Section 26 declares that the Act shall commence and 
take elfect from the 1st November, 1864. 



A Bnx to provide for the alteration of the CireuitB of 
the Court of Justiciary hi Scotland, and for holdiiig 
additional Cucuit Courts. 

Whbbsas it is expedient to make provision £» altering 
the circuits of the Court of Justiciary in Scotland, and 
for holding additional dreuits. Be it enacted, ete., 

1. It shall be kwfbl for Her Majesly in councQ, from 
time to time, as Her liigesty in council may think fit, to 
alter the circuits of the Court of Justidary in Scotland, 
or any of them, to form new jdreuits, to fix and determine 
the Ihnits of each existing or new circuit, and the 
counties, or portion of counties, cities, w bui^g^ and 

which shall be included within the same; to 
detach any county, or portion of a county, from any 
dreuit, and to include the same in any other existing or 
new circuit; and also to fix and determine the times and 
places at whidi the Circuit Courts shall be held within 
each such circuit, and to alter such times and places, and 
to direct that any Cbrcuit Court may cease to be held at 
any place where such Court has hitherto been held, and 
may be held at any other place. 

2. Everf order to be made by Her Mi^jesty in oonncO, 
in pursuance of this Act, shall be published in such 
manner as Her Mi^eBty in council may direct, and shall 
take effect from the date thereof, or firom such other 
date as may be specified therein. 

8. It shall be lawful fbr the Judges of the Court of 
Justidary, and they are hereby required, fkom time to 
time to make such orders and reguhttions, and to pass 
such Acts of adjournal as may be necessary for caxryin^^ 
into effect the provisions of this Act, and of any order to 
be made by Her Mi^jesty in council in pursuance 
thereof. 



A Bill to frdlitate the administration of Trusts, and to- 
regulate the powers of Trustees in Scotland. 

Wb have not apace this month to give even a summary 
of this important measure, which, like too many ScottiBh 
Bills, has only been introduced when the Session is more 
than midway over. We may lay it before our readeni 
next montht 
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SHERIFFS-SXJBSTITUTE AND THEIR SALARIES. 



This subject has again been brought before the public 
and the profession; not, however, in its general 
aspects, but with reference to two special instances, 
which have in some quarters been considered as 
exceptional. The well-concerted — ^and not only well- 
concerted, but well-supported — effort of the Sheriffs- 
Substitute of Scotland, to obtain from the Qovem- 
ment directly, and indirectly through Parliament, an 
increase of their salaries as a body, having failed. 
Government seems to have been induced to introduce 
a Bill, giving them power to augment the salaries of 
the two senior Sheriffs-Substitute of Edinburgh and 
Qlasgow. That Bill we publish in another part of 
our present number. By the act of 1853, the mini- 
mum salary of Sheriffs-Substitute was £500, and the 
maximum was J&IOOO. As will be seen, the sum in 
the Bill is left blank, in order to its being filled up 
by the Committee of the House of Commons, but we 
understand it is intended to ask that the sum of 
£1400 shall be made the maximum. There can, in 
our opinion, be no valid objections to the two senior 
Sheriff-Substitute of Edinburgh and Qlasgow re- 
ceiving such a sum. The business of their Courts, 
and the social position they are obliged to maintain, 
seem to demand it. But there are four Sheriffs- 
Substitute at Qlasgow, three of whom hold separate 
ordinary Courts, and by whom the whole Court 
business, in the first instance, is discharged. What 
good reason is there why the third Sheriff-Substitute 
should not be put in the same category with his two 
senior brethren) none that we know of, if 6qual work 
is to be the test But if the two senior Sheriffs- 
Substitute of Edinburgh and Glasgow are to have 
an augmentation, why not the gentlemen who fill 
the same offices at Ferth^ Dundee, Aberdeen, and other 



populous townsi In thus omitting the judges in 
these places, it seems to us that the Bill is invidious 
and unjust, and ought to be amended. But another 
question has been raised out of the discussion of this 
Bill, with which the public and the profession are 
intimately concerned. If the Sheriffs-Substitute are 
to have their salaries augmented, should not the 
present rule be enforced) or if there be no certain 
rule, should not one be made part of the Bill, that 
judges should be strictly prohibited from performing 
any business of a private nature, for which payment 
is to be taken, or from taking any fees for merely 
ministerial duties) We do not know how it stands 
with the judges in other parts of the country; but in 
the larger towns, notably in Qlasgow, the Sheriffs- 
Substitute draw a handsome amount of fees, not as 
arbiters, which would be a direct infringement of a 
supposed rule, but for opinions on stated cases, and 
for other duties with which, as judges receiving 
public salaries, they ought to have nothing to do. 
We know how difficult it is to speak on such a sub- 
ject, and yet avoid the charge of improper motives, 
or being actuated by personal feelings, and so giving 
occasion to misunderstandings; and perhaps Qlasgow 
is the only town in Scotland where the subject could 
be fairly and impartially, yet independently, discussed 
on its true basis as an important public question. 
We are glad to see that it has been taken up and 
discussed apropos of this Salaries Bill, by the Qlasgow 
Faculty; and we give a pretty full report of what 
passed on that occasion; and we direct the careful 
attention of the profession to what was so well stated 
by Mr William Burns, and we have no doubt the 
discussion will be useful beyond Glasgow. 
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GLASGOW FACULTY MEETING. 

6HERIFF8-8CB8T1TUTE SALARIES BILL. 

A FEW days ago this body held a meeting, at which, 
among other matters, the Sherifis-Substitute Salaries 
Bill was brought forward by Mr William Bums, and 
discussed — Mr Andrew Bannatyne, the Dean, was in 
the chair: — 

Mr William Burns brought befofe the neeting-the 
subject of the bill regarding the salaries of Sherifib-SuV 
Btitute. He said the members of Faculty were doubtlees 
aware that a bill bad been introduced into the House of 
Commons by the Lord-Adyocate, Mr Masaey, and Sir 
William Dunbar, the object of which, to state it in a 
single sentence, was to give authority to the Groremment 
to increase the ealaries of the two senior Sheriffs-Substi- 
tute in Glasgow and in Edinburgh. Now, he thought 
it became the Faculty to take a little notice of this bill, 
with reference to one or two points of view in which it 
might be looked at. They had had before them repeat- 
edly the subject of the salaries of the Sberiffs-Substitute, 
and it would be recollected that somewhat more than a 
year ago a committee was appointed to report upon the 
position of the Sheriffs- Substitute generally, and those of 
t)ie Lower Ward of the county of Lanark especially, as 
well as upon the movement then making in regard to 
tjiose matters, and to report to the Faculty. The move- 
ment referred to was one initiated in the form of a 
memorial by the Sheriffti-SubsUtute of Scotland to Par- 
liament, in which they proposed that their salaries 
generally should be increased. The committee appointed 
at that time reported to the Faculty, and certain re- 
solutions were passed by the Faculty in terms of 
that report. He held in his hand a printed copy 
of the report, and also of the resolutions come to 
by the Faculty, and he found that the Faculty re- 
solved — "That it is expedient that the salaries of 
Sheriffs-Substitute in the larger counties should be 
increased, having regard to the circumstances of each 
oonnty respectively." The Faculty, therefore, were 
unanimously of opinion that the existing salaries of the 
Sheri£b-Substitute of the larger counties, at least, were 
inadequate, and ought to be increased, and to that extent 
they could not be opposed to the principle of the present 
bill. But looking at the resolution which he had just 
read, it would be seen that they did not limit their re- 
commendation for increased salaries either to Glasgow or 
to Edinburgh; and, so far as he was informed— and 
looking at the facts which were elicited by the Com- 
mittee appointed at that time — ^he was very much in- 
clined to think that the Sheriffs- Substitute in such 
places as Perth, Dundee, Aberdeen, and elsewhere, had 
a much better claim to increased salaries, if salaries were 
to be measured by the labours which a man required to 
do, than the Sheriffs-Substitute of Edinburgh, who, so 
far as they could learn, had duties to perform of a very 
minor character, as comparel with the gentlemen in 
Perth, Dundee, and elsewhere. However, he presumed 
the Sheriffs -Substitute of Edinburgh were introduced 
into this bill in order that the Sheriffs- Substitute of 
Glasgow might be, to a certain extent, carried in under 
their wing— that if the application had been made for 
a provincial place like Glasgow, it would not have been 



sucoesBfttl, and therefore it was necessary to connect it 
in some way or other with the metropolis. Thai, 
he presumed, was the cause of the Sherifls-Sabsti- 
tute of Edinburgh being introduced into the faille 
and the hard-working Sheriffs-Substitute of P^rth, 
Dundee, Aberdeen, and elsewhere being left onk 
While making these observations in paniDg, he 
did not propose that they should olject to the incieaae 
of the salaries ef the Sh«rift-SiaMtit«t« of Edinbor^ 
If the Legislatire, in its wisdom, thought they were 
estitWd to an ibsrease, Wt them have it. There wen 
two points in connection with this bill to which he 
would like to .call attention. It would be observed that 
the increase was proposed to be given to the two asom 
Sheriffe-Substitute in Glasgow and Edinburgh respec- 
tively. There were four Sheriffs-Substitute in Glasgow, 
and he supposed the only reason which could be put for- 
ward as the legitimate object for the passing of this bill, 
was to make the salary of a local judge such as it might 
reasonably be expected would secure the services of men 
of experience and ability. Now, it appeared to him that, 
by making the increase only applicable to the senior 
Sherii&-Sub8titu%e tkat very object would be defeated, 
because, supposing the two present senior Sheriffs-Sub- 
stitute were to leave the bench from one caoae or other, 
those who were presently junior would take their plaoes. 
There would, therefore, be two vacancies to fill up, and 
the salaries of the junior Sberifb-Substitute not having 
been increased, it would be simply declaring that the 
salaries were not to be made such as would induce men 
of experience and eminence to take their places. The 
mode in which the bill was framed in this respect he 
thought was an entire mistake, as it defeated the only 
legitimate object in view. Suppose, on the other hand, 
that no change took place — that our present aaaat. 
Sheri&-Substitute remained in office, as he supposed 
every one hoped they might do, for the next twenty 
years— no benefit whatever would be given to the junior 
Sheriffs-Substitute who remained without any increase 
of salary; so that, whether for the purpose of inducing 
other men to accept office in the event of a change taking 
place, or of rewarding men according to period of ser- 
vice — in both points of view the only object for which 
such a bill could be brought forward would be defeated. 
He thought, then, that if they came to the conclusion to 
take any action in this matter at all, they should petition 
in favour of a power to increase not only the salaries of 
the senior Sheriffs-Substitute, but of the others as well, 
and he thought they might also legitimately call atten- ' 
tion to the claims of the Sheriffs-Substitute in other large 
counties. There was another point of view in which 
this subject presented itself to his mind. If the blank 
in the clause of the bill to which he had referred was 
filled up with the maximum of £1500, and the salaries 
of the two senior Sheriffs-Substitute of Glasgow were 
incrccised to that amount, what would be the relative 
position of those gentlemen towards the Sheriff-Prin- 
cipal? The Sheriffs -Substitute were to have £1500 
a-year, and the Sheriff- Principal was to have £1750. 
This he conceived to be an entire mistake. If salaries 
were to be measured by labour and the period of service, 
having regard also to the onerous character of the duties* 
to be performed by the Sheriff- Principal of Glasgow 
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for tbe eomitj of Lanark, lie thoogbt that Judge had & 
far better rigbt to an increased salary than the 6herif&- 
Snhethate, and that it would be a most onhandaorae 
proceeding to increase the salaries of the Sheriffd-Sab- 
Btttnte to £1500, and to leave the Sheriff-Principal with 
very little more. That was a point to which he thooght 
they were entitled to call attention. There was another 
point, npon which he thought some of them felt even 
more strongly. One of the resolutions passed by the 
Faculty rather more than a year ago, was, that a me- 
morial should be presented for carrying out their views, 
and, in particular, '' that the salaries of tbe Sheriff and 
SheriflEs-Substitute at Glasgow should be raised so as to 
afford more adequate remuneration to present incum- 
bents, and sufficient inducement, at all times, to men of 
superior professional standing and acquirements, to re- 
linquish other prospects, accept those offices, and devote 
themselves to their judicial duties." But this was 
coupled with the important observation ^* that the rule 
which precludes these local judges from accepUng 
extraneous employment or appointments should in future 
be strictly enforced." Now, he would venture to say 
that by this rule not being observed, one at least of our 
Sheriff-Substitute earned a larger yearly income than 
the Sheriff- Principal already, and no sum should be 
filled into the clause to which he had referred until 
Uiis matter was properly and distinctly understood. It 
was always a very painful and disagreeable thing to 
make personal observations; but he could not deal with 
this matter without speaking of the individual referred 
to, and that was Mr Bell, one of our Sherifib-Substitute. 
They all knew that Mr Bell had been the promoter of 
this bill; and they did not object to that in a general 
way: but they said that it was not quite accurate 
to represent- to the Government or the Legislature that 
the salaries of the Sheriffs-Substitute, referred to more 
especially in this bill, were of the limited kind which 
had been stated, because, in point of fact, as he bad 
stated, the emoluments of the gentleman named, one way 
or other, were said to be — ^and he had good reason for 
supposiDg it to be correct — equal to the emoluments of the 
Sheriff- Principal. They all knew, as a matter of fact about 
which there was no dispute, that in the year 1862 Mr 
Bell, for example, besides his judicial salary, received a 
fee of 200 guineas as a professional witness in connection 
with the Police Bill. They all knew that in the same 
way he got himself appointed as the Registrar of Lodging- 
Houses under that bill, for which he received something 
like other 200 guineas. Well, there was a sum of 400 
gubeas in addition to his usual salary. Then, they all 
knew, as a matter of fact, about which there was no dis- 
pute, that l^ir Bell was in the constant habit of taking 
before him arbitrations and giving opinions upon cases. 
It was a matter about which there was no dispute at all, 
that in questions between the various parochial boards, 
one could not take up a copy of the Poor-Law Magazine 
without finding that in two or more instances Mr Bell 
had been deciding an arbitration as between two parishes, 
or giving an opinion as between two parishes, thereby 
settling their disputes; and for this undoubtedly Mr Bell 
received fees, but whether he received fees or no it occu- 
pied his time. It might, however, be said-^**If individ ual 
parties, or if the inspectors of parishes, find that it is a 



desirable thing to have their disputes settled by an opinion 
given by Mr Bell, or an arbitration before him, why 
prevent it?" Well, he did not wish to prevent it, if 
parties thought it was a judicious mode of proceeding; 
but he said that, in those arbitrations and in those 
opinions, Mr Bell was excluding from, he should suppose 
the ordinary court work which would go there naturally, 
and was being paid for that apart from his judicial salary, 
while he was occupying the time that the Government 
supposed to have been entirely devoted to his judicial 
duties. Then, they knew as a matter of fact—at least it 
was generally said so— that Mr Bell was in the habit of 
giving opinions upon cases presented both by pro- 
fessional and non-professional men, and of course he 
received fees for these opinions, and they occupied 
his time; they gave him, in addition to the ordinary 
salary, certain other fees. But there was another 
point of view in which this appeared to be objection- 
able. He (Mr Bums) understood that the general 
idea in connection with the bench was that a judge 
was set apart for performing judicial duties, and that he 
was not to take fees, directly or indirectly, from a com- 
munity, or from the legal profession — that it placed him 
in an invidious and improper position; and so well under- 
stood was that rule, he believed, that when a counsel 
was placed on the bench of the Supreme Court, he was 
thereby precluded ever after from either giving opinions 
or acting as an arbiter, and all that had ever been per- 
mitted was that a person so situated might carry out to 
a conclusion any arbitration that had been before him 
previous to his appointment. Now, as long as human 
nature was human nature, he objected to the system by 
which a judge, sitting on the bench for the administra- 
tion of justice, was to be approached by parties either in 
the shape of an arbiter or for the purpose of giving their 
legal opinions. It had been remarked to him that the 
Sheriffs- Depute of counties were allowed to practise at 
the bar, and to give opinions. Well, that was a thing 
done openly, and recognised. They were not paid sala- 
ries adequate to the devotion of their whole time to judi- 
cial duties. But they were prohibited from acting in 
any matter connected with their own county. There 
was no equality between the two cases. What he would 
therefore suggest in connection with this matter was 
that they should follow up the resolution to which they 
came a year ago, by presenting a petition with reference 
to this bill, and asking that, in the passing of the bill, 
care should be taken to make it imperative that the 
Sheriffs- Substitute to whom it applied should comply 
literally with that which was always the understanding 
in reference to their fees — namely, that they should not 
devote their time to other matters, or seek emoluments 
other than those they received as salary. He moved 
accordingly. 

Mr George Smith seconded the motion. 

Mr KoBKRT Thomson said he agreed with Mr Burns 
in his remarks respecting the propriety of extending the 
power to give additional emoluments to Sheriffs-Substituio 
generally. Ho thought the measure was an invidious 
one, in proposing to give an increase, an indefinite 
increase, to two senior Sheriffs-Substitute of Edinburgh 
and Glasgow respectively, without taking into account 
other Sheriff:i-Substitute equally hard wrought, in Perth, 
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AbeTdeen, and elsewhere, and be was quite prepared to 
go into a motion that the bill should be amended to this 
effect. But he must demur to what he thought Mr 
Bums had rather indiscreetly introduced as to Sheriff 
BelL He did not think that matter was before them at 
all. It was known to Mr Lang, ^Ir Bums, Mr Smith, 
and other members of Faculty, that so far from neglec- 
ting his official duties by his private practice, Mr Bell 
was the Sheriff, of all others, who kept his cases best up. 

Mr George Smith— Mr Bums did not say they were 
not kept up. 

Mr Thomson said that was the necesBary implication. 
If it was a stringent rule that Sheriffs were not to give 
opinions, by all means let that be acted up to, but, as he 
understood it, the rule was that they were not to act as 
arbiters, and, in point of fact. Sheriff Bell did not act as 
arbiter. lie only gave an opinion, and that opinion the 
parties were not bound legaJly to abide by, except they 
thought fit. While agreeing with Mr Boras to the 
extent indicated, he would deprecate the Faculty com- 
mitting themselves to any expression as to individual 
Sherifb. 

The Dran said he was sure he might speak for the 
members of Faculty in saying that there was no inten- 
tion to throw the slightest blame personally on Mr Bell. 
Mr Bams, in bringing forward his motion, took the case 
of Mr Bell as an illustration of the irregalarities which 
might occur, and the importance of restraining all 
judges from both giving opinions and acting as arbiters. 
And this upon principle; not that Mr Bell would neglect 
his duties in so doing, or that he bad done so, but 
simply that it was bad in principle — that an increase of 
salary ought to be accompanied now with a distinct 
enactment — or an enforcement of the enactment — to 
prevent Sheriffs, as well as Judges of the Court of 
Session, from taking business of a private character. 
He thought they ought not in their petition to omit 
expressing the opinion formerly come to, that while 
noticing the case of the Sheriffs-Substitute of the prin- 
cipal towns, they must not be held as departing from 
their former conclusion that the increase of salary should 
not be extended indiscriminately over the whole counties 
of Scotland, because there was a vast number of Sherifis 
who were not entitled to any increase at all. 

Mr Burns said he wished to make an explanation 
regarding Mr Thomson^s remarks. His proposition was 
this: — A demand had been made for an increase of the 
salaries of the Sheriffs-Substitute, because of the great 
labour they had to perform judicially, and because of the 
limited nature of their present salaries. He was illus- 
trating his argument with reference to restraining 
Sherifi^-Substitute from taking extraneous business, by 
saying that in point of fact the duties of the Sheriffs- 
Substitute could not be of that very onerous character 
which was represented, if they had time to carry on the 
business of arbiters and counsel in giving opinions—— 

A Voice — And of Registrars of Lodging Houses. 

Mr Burns— And, in the second place, that their 
salaries were not of that limited character which they 
represented, because, besides their official emoluments, 
they were receiving numerous other emoluments. Now, 
that was meeting the two grounds on which the increase 
was asked. At the same time, he said he did not object 



to the increase of official emoluments, but he objected to 
that increase being obtained under false pretences, mud, 
he said, cut off any future opportunity for such a mis- 
understanding, by making it a statutory rule that the 
gentlemen who received those increased emolumenti 
should confine themselveB to their proper judicial duties 
Mr Burns' motion was then agreed to. 



BILLS BEFORE PARLIAMENT. 

SHERIFFS-SUBSTITUTE (SCOTLAND) BILL. 

This Bill consists of a single danse, as fnUows: — 

Whereas, by an Act passed in the sixteenth and seren- 
teenth years of the reign of Her Majesty, chapter eighty, 
it was provided that it should be lawful to grant to any 
salariea Sheriff-Substitute then in office, or his snooeaBor« 
or to any Sheriff-Snbstitute thereafter to be appmnted 
under the said Act, such salary as to the Commissionen 
of Her Majesty's Treasury might seem meet, the same 
not in any caee exceeding one thousand pounds by the 
year, and not less than five hundred pounds by the year: 
Be it enacted by the Queen's most excellent Majesty, by 
and with tiie advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parlianient 
assembled, and by the authority of the same, as follows: 
1. It shall be lawful for the Lords Commissioners of 
Her Majesty's Treasury to grant to the two senior 
Sherifis-Substitute of Edinburgh, and the two senior 
Sherifis-Substitute of Glasgow, a salary not exceeding 
£ by the year, anything in the said Act notwith- 
standing. 

Lectures on the Law of Scotland. By John 
ScHANK More, LL D., Advocate, Professor of the 
Law of Scotland in the University of Edinburgh. 
Edited by John M'Larbn, Esq., Advocate. In two 
Volumes. Edinburgh: Bell & Bradfute. London: 
Maxwell. 
The editor is right in saying that the profession sorely 
feels the want of some systematic treatise bringingdown 
the whole law to the present day. It is Lord Bacon, 
we think, who says that the law of a country ought to 
be codified or reduced to a systematic form at stated 
periods, and if such should be the rule, and few or no 
lawyers will doubt it, Scotiand has no such treatise since 
Erskine. We have no such work, for instance, as 
Stephens Blackstone, in England, which is considered a 
successful effort to bring the whole law of England 
within a moderate compass, and within the reach of even 
moderate perseverance in a layman. Stair or Erskine 
would require to be treated as Blackstone has been in Eng- 
land, but we are sorry to say we neither hear of nor see 
any ground for even nopinff that such a work may, within 
the present generation, at least, be presented to the pro- 
fession. Meantime, we agree with those friends of the 
late Professor More, who thought that the publication 
of his lectures would supply a want, and that his position 
and acquirements entitled him to the confidence and re- 
spect of all practical lawyers. That there should be no 
doubt about the authenticity of the text, the editor tells 
us in his preface that the lectures have been set up from 
the Professor's MS., and that all has been printed as he 
left them. Notes have here and there been added by 
the editor, and cases cited which have been decided since 
the Professor's death, and Acts of Parliament which 
have been subsequently passed. With these additions, 
we consider the work as eminently deserving the confi- 
dence of the profession, and we especially recommend it 
to the students as, in our opinion, the fullest and best 
text-book which we at present possess. 
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SHERIFF COURT REPORTER. 



ADMISSION OF PROCURATOBS. 



We direct the attention of our readers to a case which 
we report this month — Marfaarlane v. the Procurators 
ofRamiUon — as involving questions of some import- 
ance to our branch of the profession. 

The body of procurators of Hamilton, the chief 
town of the Middle Ward of Lanarkshire, are not a 
corporate body, except in so &r as the Act of Sederunt 
of 1839 or common law gives them the right to a veto 
against the admission of unqualified applicants to 
practise at their bar. They have no charter — 
imperative^ like Glasgow and Aberdeen, or per- 
missive, like Perthshire. Hitherto the bars of 
Hamilton and Lanark have been in the habit of con- 
sidering the procurators of Qla^w as fellow-practi- 
tioners, though not formally admitted; and nobody, 
up to the date of the action under consideration, 
thought of doing otherwise. Certain parties, both 
procurators in Glasgow and in neighbouring counties, 
not wishing to be under even the show of obligation 
to the Hamilton procuratofs, some time ago presented 
petitions craving admission, and producmg the usual 
evidence of their admission and being in practice at 
oiheT bars. Some hesitation was made in certain 
quarters to the admission, and considerable delay took 
place, it is supposed to concert measures how best to 
check this influx of non-resident procurators. The 
result of the consultation was the resolution to erect 
a society calling itself the Society of Procurators of 
Hamilton, one of the rules or bye-laws of which was, 
that each entrant should pay a sum of £10 on admis- 
sion. The use to which this modest sum was to be 
applied, was the foundation and upholding of a 
library. That object was most laudable, and every 
practitLoner in the country will sympathise with their 
bretKren at Hamilton, as the want of libraries must 
be and is, we know, severely felt From the history 
and origin of the Hamilton Society, however, it is 
plain that that laudable object was only a secondary 
xme, and only used as a respectable blind. They 



wanted courage, in short, to state plainly what their 
real object was; and like most people similarly 
situated, they had recourse to a little respectable 
humbug. As their modesty prevented them from 
stating their real purpose, if it is not already 
dear, they must feel obliged to us for setting it 
forth for them, though we are doubtful whether 
we may secure their thanks for our frankness. 
The real object of the HamUton brethren was to 
exclude all other procurators who did not care to 
throw away £10, or who grudged its expenditure in 
founding a law library at Hamilton. We are sorry 
to see the respectable Hamilton bar (such of them, at 
least, as took part in this movement) so ignorant of 
the law as to suppose they could attain their object 
in the way they proposed. They seem to have quite 
overlooked the dear terms of the Act of Sederunt of 
1839, and never to have heard of cases of the Banff 
procurators and their brethren of Greenock, where 
even charters from parties having some show of right 
to grant them were held as so much waste paper, and 
the recent application of the procurators of Perth for 
a royal charter, but who only got one which was 
voluntary, and not compulsory. Their sodety being 
formed, and eagerly bent on their object, the Hamil- 
ton procurators, or some of them, took the very 
first chance of levying their forced benevolence, and 
we are sorry to see that they were to some extent 
encouraged and seconded by the respectable Sheriff- 
Substitute, Mr Veitch, who, de piano, ordered the 
applicant, Mr Macfarlane, to deposit the £10 in 
terms of the new society's bye-law. Mr Macfar- 
lane resLsted the order, and appealed the judgment 
to Sheriff Sir Archibald Alison, Bart The paltry 
£10 was entirely out of the question, and Mr 
Macfarlane took the ground that the Hamilton pro- 
curators had done, or endeavoured to do, what was 
entirely ultra vires. Appearance was made for the 
procurators, but what was said, or covld be said. 
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in their defence we do not know, as we unfortanately 
were absent when the debate took place. Whatever 
Mr Qibbie coald find to say in defence of the new 
society and their so-called library scheme conld not 
have been very strong, as every thing was against 
him, and the short and dear Interlocutor of the 
Sheriff puts the whole question of admission to 
practice before the Sheriff Courts once again before 
the profession* and in such terms as must make them 
plain to the meanest capacities, and so that he who 
runs may read. 

This case comes opportunely at the present time. 
Some time ago there was a meeting of delegates, from 
yarious parts of Scotland, in Qlasgow, to consider 
the best means of advancing the interests of the 
Sheriff Court practitioners, and we gave a brief notice 
of the objects contemplated and discussed at the 
time. We were extremely sorry to observe at this 
meeting, a similar spirit to prevail to that which 
seems to animate a portion — ^we are glad to say only 
a small portion — of the Hamilton procurators, to wit, 
a narrow exclusive spirit, which, not content with 
raising the standard of education, they would each 
draw round their own little burgh, or district, or 
county, a prohibitory cordon excluding all who had 
not conformed to certain local bye-laws. We pro- 
tested at the time against this narrow and exclusive 
spirit, as against the spirit of the age and the best 
interests of the practitioners themselves. Practitioners 
a few miles apart seem to look upon each other, not 
as brethren belonging to the same branch of the 
profession, or as professionally on terms of equality, 
but as interlopers and robbers, whom it is necessary 
to put down and to snub on every proper occasion — 
to whom it is scarcely thought necessary even to be 
dviL It is this isolation, acting and reacting on, it 
may be, residents in country towns, which has driven 
the body of practitioners before the Sheriff Court to 
be anything but a compact or brotherly body. It 
would be a better description of them to say they are 
disintegrated elements of a body, which we hope 
only require the elimination of the intervening 
obstacles to come together and be united. How 
very different is the position of the same branch of 
the profession in England and Ireland. There we 
find no exdusive spirit ruling any part of the 
body; all attorneys and solicitors are one body, 
and any one may go from the Land's End to the 
Solway, and he is made welcome. For anything we 
know, they may not daim this broad and brotherly 
practice as a virtue — it may be only a necessity, for 
it is enforced by Act of Parliament. The law in 
England provides, in express terms, that a solidtor 
or attorney, once admitted in London, may practise 
anywhere in England and Wales on production of his 
eommiasioni and a certificate from the r^istrar. It 



seems to us a vicious system which confers on any 
local authority the power to admit or exdade, 
especially those before whom the applicant is in 
future to practise. It may, we do not say ihmt it 
does, lessen the independence of the procurator, and 
make him fed as if he were under an obligation; and 
it may, we would not for a moment suppose that it 
does, induce the Judge to act as if he had conferred 
a fiivour. We think the admission of procurat<WB 
should not only not be in the hands of the local 
Judge, but it ought not to be left to any local body 
to exercise their veto in any way in that admission. 
The evil it may work is manifest to all except thoae 
who exerdse it, for a local bar, recruited from tlieir 
own ranks by men who, it may be, have never been 
beyond their native town, and never within the walls 
of a college, never can be beneficial to themselves or 
thdr dients, and cannot be creditable to the pro- 
fession to which they nominally bdong. 



THE LAW OF HYPOTHEC. 



The Law of Hypothec is to be honoured by being the i 
subject of inquiry by a Government Commission, and 
to be embalmed in a Blue BooL This is the present 
result of the various public meetings which have be<ai 
held, to express the opinion of farmers and grain 
merchants on the working of this law, its value to 
landlords, and its effect on commerce. These meet- 
ings were called together in consequence of the 
decision in the case Graham Barns v. Allan % Co.; 
and, on the whole, the speakers exhibited great indus- 
try in their endeavours to understand what the law of 
hypothec was, and good sense and modesty in stating 
to the meetings they addressed the results of their 
studies. In Bams' case the question was whether 
the right of hypothec extended to meal manufactured 
by the tenant from grain grown on the farm, the rent 
of which had not been paid. The tenants, M'CuUoch 
and M'Keigow, had paid no rent for crop 1862, and 
on 15th December the landlord, Mr Graham Bams, 
sequestrated the crop and stock. Previous to the 
sequestration, M'Culloch had sold to Allan & Co. a 
quantity of oatmeal manufactured by the tenants from 
grain grown on their farm. The sale wia in bulk at 
Allan's stores in Ayr, where delivery was given, and 
the price paid. Under the sequestration, sufficient to 
cover the rent due was not recovered, and the action 
was brought against Allan ic Co. for payment of the 
meal, as covered by the landlord's hypothec. The 
case came before the Lord President (Macneil) and a 
jury; and in the face of a charge wholly in favour of 
the pursuer, the jury gave a verdict in favour of the 
defender. The pursuer thereupon moved for a new 
trial, on the ground that the verdict was contrary to 
the evidence. The motion came before the Court in 



Augua, 1864.] 



THE SCOTTISH LAW MAGAZINE. 



31 



June last, and the judges nnauimously set aside the 
verdict, and granted a new trial. It was a specialty 
of the case that the purchasers of the meal knew that 
the tenants' rent was not paid, and so were not in 
honafidez in making the purchase. The question raised 
in the case did not therefore come up pure — that 
question being whether meal, a product of the grain 
grown on the farm, was liable to the hypothec; as if 
80, another product, however remote apparently from 
the native grain, would be so to. Whisky, for in- 
stance, would, it was argued, under the rule attempted 
to be established, be also liable to the landlord's 
hypothec. The case for the defenders was that a new 
product from the grain, made by the tenants, carried 
off the farm by them, and sold in bulk, it mattered not 
where — for it was not seriously maintained that the 
defenders' stores were a public market — was not sub- 
ject to the landlord's hypothec. This is certainly a 
new point in the law of hypothec; and it was against 
the apparent hardship of a bona fide purchaser being 
subject to restitution or double payment that the 
meetings we have referred to were held. 

As regards the landlord. It is veiy natural that 
the law as it now stands should have been supported 
by the landed proprietors. It is a most beneficial 
law to them, and saves them from much inquiry 
about the character and solvency of any new ten- 
ant. Whatever the tenant's character may be, if he 
farms, even decently, the rent is always safe; and as 
fiiurms are now generally let and worked on the 
strictest commercial principles, the highest bidder 
in general obtains the farm. One unfortunate re- 
sult is, that though a high nominal rent is obtained, 
in numbers of instances the Gazette is reached by the 
unfortunate tenant in a few years after obtaining his 
new lease, from the effects of high rents, and, it may 
be» bad harvests. But even bankruptcy does not alarm 
the landlord, because, by a special clause in the present 
Bankruptcy Act, the landlord's right of hypothec is 
preserved from the levelling effect that Act exercises 
over all other creditors. The landlord, therefore, 
exacts or accepts a rack-rent irrespective of the 
tenant's circumstances, and may be altogether heed- 
less whether in the end the tenant prove profitable 
either to himself or his landlord. This is an evil 
for which some remedy should be sought; and we 
think some definite limitation to the exercise of 
the right would in some measure assist in checking 
the carelessness of landlords and the recklessness of 
tenants. The law of England, we understand, limits 
the landlord's claim for his rent to one year, and for 
that he must do diligence. We think some such re- 
striction would work beneficially for both landlord, 
tenant, and purchaser. 

As regards the tenant. The competition for farms 
which has existed for some years (particularly since 



the repeal of the corn laws) has raised the price of 
land most materially, and the system now so generally 
adopted by the larger landowners, of setting up their 
farms to competition, or, in short, to auction, has 
tended still more to raise rents — some landlords tak- 
ing the highest rent offered without much scrutiny 
into the character or ability of the tenant. If the 
tenant's capital is limited, his power of pledging the 
produce of his farm is almost entirely restricted. If, 
after a certain time, he could pledge or dbpose of his 
crop or stock, and so tide over a difficulty, he might 
be able to retrieve himself, and carry on his opera^ 
tions beneficially to himself as well as his landlord. 
But he cannot do this. His landlord steps in, and 
by the rough and expensive process of sequestration 
sweeps away all he has, as well as his character and 
standing as a farmer. 

As regards the public. This is the chief grievance, 
and the one which has roused public feeling so 
highly; and it must be confessed the complainers 
have good grounds for many of their complaints. 
No precise time has been laid down where the right 
of hypothec expires; practically, it lasts as long as 
the grain is in existence — ^in one case the right was 
exercised after thirteen years. The only safety seems 
to be that the grain is sold in bulk and in open 
market; but as times have changed in the modes of 
doing business, as a rule grain is now never sold in 
bulk in open market. The landlord may therefore 
follow the grain ground by his tenant for the rent of 
the year wherever he can find it, however fair and 
honest the sale may have been on the part of the 
purchaser. The question of a purchaser who has 
any suspicion would be. Is your rent paid? but if the 
tenant is in difficulties, we need not be in doubt about 
the answer. Then what protection does an affirma- 
tive answer give which is untrue? — none whatever. 
The manifest injury which such a state of matters 
does to trading, as between farmers and the public, 
must be obvious; and, on the whole, we trust that 
the Commission about to be issued may lead to some 
legislative measure just alike to the landlord, the 
tenant, and the public. 



STATUTE LAW OF THE LATE SESSION. 



Many bills were introduced during the last session of 
Parliament, but from several causes they did not reach 
the maturity of Acts. The mode in which Scottish 
Parliamentary business was conducted was made a 
party question, and the ground for attack on the 
ministry, through Mr Moncrieff, the Lord Advocate. 
No one who attends to the manner in which Scottish 
business is conducted can fairly deny that it might be 
greatly improved; but as improvement was not the 
issue before the House of Commons, nobody cared 
for the motion or the eloquence of the members for 
Ayr and Dumbarton. The office of Lord Advocate 
has always been understood to be a profitless one, 
the salary not nearly covering the loss of fees in 
Edinburgh, and the expense of travelling and living 
in London. That the business is done by the present 
Lord Advocate as well as by the most eminent of his 
predecessors^ is generally admitted; but the question 
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is, could it not be something better done by some 
oUier oJQIcial? and that is a question which will 
never be satisfactorily settled so long as it is made a 
mere theme for declamation and party attacks. 

The Acts which have been passed faceting the law 
of Scotland are not many in number, nor of much 
importance; but we mean in this, and perhaps a 
succeeding number, to give a summary of them, and 
such as may seem of sufficient importance we shall 
print at length. 

27** AND 28* Victoria, Cap. 30. 

An Act to provide for the alteration of the Circuits of 
the Court of Justiciary in Scotland, and for ho1^'»g 
additional Circuit Courts (23d June, 1864). 

'* Whereas it is expedient to make provision for altering 
the Circuits of the Court of Justiciary in Scotland:" 
Be it enacted by the Queen's Most Excellent Majesty, 
by and with the advice and consent of the Lords 

?»iritual and temporal, and Commons, in this present 
arliament assembled, and by the authority of the 
same, as follows: 

Power to Her Majesty in council to alter Circuits of 
Justiciary in Scotland. 

1. It shall be lawful for Her Majesty in council, from 
time to time as Her Majesty in council may think fit, 
to alter the Circuits of the Court c^ Justiciaiy in Scot- 
land, or any of them, to form new Circuits, to fix and 
determine £be limits of each existing or new Circuit, and 
the counties, or portions of counties, cities or burghs, 
and districts, which shall be included within the same, 
to detach any county or portion of a county from any 
Circuit, and to include the same in any other existing or 
new Circuit; and also to ^x and determine the places at 
which the Circuit Courts shall be held within esieh such 
Circuit, and to alter such places, provided always that 
Circuit Courts shall continue to be held at such towns 
as are appointed for keeping and holding Circuit Courts 
by an Act of the Parliament of Scotland, number forty, 
made in the year one thousand six hundred and seventy- 
two, intituled, An Act concerning the regulation of Indi- 
catories, and an Act passed in the twentieth year of His 
Mapesty King George the Second, chapter forty-three, 
intituled, An Act for taking away and abolishing the 
Heritable Jurisdictions in Scotland. 

Orders in council to he published^ and date of taking effect. 

2. Every Order to be made by Her Majesty m council 
in pursuance of this Act shall be pubh'shed in such man- 
ner as Her Majesty in council may direct, and shall take 
effect from the date thereof, or from such other date as 
may be specified therein; provided always that before 
any such Order shall be made for altering the present 
arrangement, notice thereof shall be published in the 
Edinburgh Gazette at least three months previously, and 
an opportunity given to be heard thereon to the Lord- 
Lieutenants, the SherijOb, Justices of Peace, Commissionere 
of Supply, and the Magistrates of burghs of the counties 
to be affected by the proposed change. 

Power to Court of Justiciary to make Orders and Regu- 
lotions. 
8. It shall be lawful for the Judges of the Court of 
Justiciary, and they are hereby required, from time to 
time to make such Orders and Kegulations, and to pass 
such Acts of adjournal as may be necesssry for carrying 
into effect the provisions of this Act, and of any Order 
to be made by Her Majesty in council in pursuance 
thereof. 

We would not like to seem wise above onr neigh- 
bours — especially our official neighbours — but we 
would respectfully ask what was the use of such an 
Act as this? The very power here given to Her 



Majesty in council was possessed by the Sovereign 
before it became law. The Act for the abolition of 
heritable jurisdictions, 20 Geo. IL, cap. i3, passed 
soon after the rebellion of 1745, specially empowwed 
His Majesty to make new divisions and distribntioo 
of the Circuits by an order of the Privy CoimcaL 
When such power was already possessed, it is inecm- 
ceivable why the statute book eiiould be loaded witb 
another Act which seems to confer the same power 
which the Crown formerly possessed; and the 20 
Geo. IL stands unrepealed. We much wonder the 
sharp folks of Greenock, who wanted their town 
made a circuit town, but who, it appeared, were 
disappointed, firom the all^^ed want of power in the 
Crown, did not remember or discover the Heritable 
Jurisdiction Act, and attain their object sooner. 



Cap. 88. 
Ak Act to &oilitate the commutation and sale of < 

Yicsrage Teinds in Scotland (SOth June, 18&II). 

This Act is to be called ''The Fish Teinds (Scotland) 
Act, 1864.'' 

2. Interpretation clause. 

8. Bepeals that part of 1690, c. 80, which mx>liibited 
the sale of Vicarage Teinds on Fish, which nad been 
poasesBed by ministers for their stipends. 

4. The minister, Presbytery, and parties liable in 
payment of the Fish Teinds, may make agreements for 
their commutation or redemption, and to substitate a 
capital sum to be raised and invested. 

5. Any ten persons liable to pay Fish Teind may apply 
to the Sheriff to call a meeting of the whole parties in 
the parish liable to pay, to consider as to the commuta- 
tion of the Teinds. 

6. A roll of parties liable, to be made up; and 

7. Meeting of parties named in the roll to be called bj 
the Sheriff, and the vote of the majority to bind the 
minority. 

8. The majority of the meeting may resolve to approve 
of deed of agreement, or it may resolve to enter into a 
deed of submission, and to elect three of their number 
to sign such deed, and their subscription to bind all 
who are liable in all time coming. If one of the three 
so elected to sign shall be unable, the subscriptions ol the 
remaining two shall be valid and binding. 

9. The meeting may resolve to enter into a submission 
to one sole arbiter, and the minister, the Presbytery, and 
the three elected subscribers, to be the parties; the 
minister, the Presbytery, and the three persons, to have 
one vote, that is, tmree votes in all. 

10. The Presbytery to be bound by the si^atore of 
their moderator and clerk, with the authonty of the 
Presbytery. 

11. General clause empowering arbiter to act and 
decern for a capital sum and for expenses, and his decree 
to be binding on all parties. 

12. At the end of three weeks the arbiter's award or 
deed of agreement to be recorded in the Sheriff-Clerk's 
books. 

18. The capital sum paid to be raised by the parties 
liable in Fish Teind resident in the parish, and under the 
direction of the Sheriff and procurator of the church, be 
invested in approved heritable security, in the names of 
the moderator and clerk of the Presbytery and the pro- 
curator of the church, and their sucoessots in office as 
trustees. 

14. Where capital sum raised and invested, Fish Teinds 
to cease to be collected and paid. 

15. Where minister. Presbytery, and parties liable in 
Fish Teind have entered into a submission for their com- 
mutation, before the passing of this Act, the awards of 
the arbiter shall be binding on all parties. 
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SUMMARY PROCEDURE ACT. 



The histoTj of an Act of Parliament, from its first con- 
ception — ^passing through the hands of the draftsman, the 
Lord Advocate, the Chairmen of Committees, the Com- 
mittee of the Houses — till the royal sceptre has touched 
it, or the antique Norman-French pronounced orer it, 
would in many cases be as curious as instructiye; and 
most assuredly no Act regarding Scotland, at least passed 
this Session, has such a peculiar history as the Summary 
Procedure Act. Those who know anything of it, know 
that, as a Bill, it was introduced into the House of Com- 
mons Tery much in the state it now appears as an Act, 
but between its first reading and its committal, about 
fifteen clauses were introduced, substituting a totally 
novel mode of appealing in every case brought under the 
bill. This at one sweep cut away every mode of appeal 
which at present exists, substituting a stated case to the 
Court of Session or Justiciary Court. It was said, how 
truly we know not, that this was another attempt by 
the Edinburgh bar to draw business thitherward. But 
whether or not, it was felt by many to be an unwarrant- 
able interference with a mode of appeal with which the 
country seemed well satisfied, because it was near at hand, 
cheap, and speedy. Means were therefore adopted in 
various parts of the country, but more especially in Glas- 
gow, whereby these obnoxious appeal clauses were struck 
oat in Committee, but this was only attained after a great 
amount of resolute perseverance and watchfulness, and 
great expense; and more than once these labours seemed 
to have been on the point of being thrown away, by the 
strong and interested influence near, and brought to bear 
on, the Advocate. The secret of all this determination in 
the advisers or influencers of the Lord Advocate may not 
be knofm to many, and it may now be of no importance 
to find it out, but it could be no common motive which 
nearly defeated every contrary influence brought against 
it. The practical lesson to be learned from the history 
of this Bill, which we have here only indicated, is — 
that influences exist in Edinburgh to accomplish cer- 
tain objects in which the country generally does not 
acquiesce; and that unless the country is watchful and 
vigilant, Edinburgh will sooner or later carry its object, 
regardless of the opinion and interests of the country. 
The importance of this measure, as now passed, induces 
VB to give it in full, with all its forms and schedules:^' 



An Act to make Provision for uniformity of Process in 
summary Criminal Prosecutions and Prosecutions for 
Penalties in the Inferior Courts in Scotland. — [20^* 
July, 1864.] 

Whereas by an Act passed in the Ninth Year of the 
Reign of King George the Fourth, intituled An Act to 
authorize additional Circuit Courts of Justiciary to he 
held, and to facilitate Criminal Trials in Scotland, Pro- 
vision was made for the summary Prosecution of Offences 
before Sherifib of Counties in certain Cases; which Act 
wa9 amended by an Act passed in the Eleventh Year of 
the Keign of King George the Fourth and the First Year 
of the Reign of King William the Fourth, intituled An 
Act to amend an Act of the Ninth Year of His late Majesty 
Kina George the Fourth, to facilitate Criminal Trials in 
Scotland, and to abridge the Period now required between 
the pronouncing of Sentence and Execution thereof in Cases 
importing a Capital Punishment: And whereas by an Act 
Maud in the Nineteenth and Twentieth Year of the 
Reign' of Her present Majesty, intituled An Act for 
amending the Procedure before Magistrates and Justices 
of Peace in Scotland, the Provisions of the recited Acts 
with respect to Summary Prosecutions were in certain 
Cases made applicable to Prosecutions before Justices of 
the Peace in Scotland: And whereas by an Act passed in 
the •'Seventh Year of the Reign of King William the 
Fourth and the First Year of the Reign of Her. present 
Majesty, intituled An Act for the more effectual Recovery 
of Small Debts in the Sheriff Conrts, and for regulating 
&e Establishment of Circuit Courts for the Trial of Small 
Debt Causes by the Sheriffs in Scotland, Provision was 
made for the Recovery of statutory Penalties by way of 
Action in the Sheriff Court in certain Cases: And 
whereas it is expedient to make further and more 
effectual Provision for the Trial of Offences punishable 
on Summary Conviction, and for the Summary Re- 
covery of Penalties in the Inferior Courts in Scotland: 
Be it enacted by the Queen's most Excellent Majesty, 
by and with the Advice and Consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Pai'liament assembled, and by the Authority of the 
same, as follows: 

I. This Act may be cited for all Purposes as "The 
Summary Procedure Act, 1864." 

n. The following Words in this Act shall have the 
Meanings hereby assigned to them, unless such Mean- 
ings shidl be excluded by the Subject or Context: 
*'Act of Parliament" and *^Act" shall mean any 
Public General or Local and Personal Act of Par- 
liament now in force or hereafter to be passed: 

I 
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*^ Court'* Bhall mean any Sheriff Court or Burgh 
Court, or any Court of Justices of the Peace for 
any County or City in Scotland^ whether in Quarter 
or Petty Session, any Police Court haying Juris- 
diction, or any Sheriff, Mamtrate of any Burgh, or 
Justice or Justices of the Peace for any County at 
City in Scotland^ exercising Jurisdiction, under the 
Authority of any Act of Parliament, in any Matter 
-which may lawfully be brought before him or them 
in the Miuiner provided by this Act: 
*^ Judge " shall mean axiy Sheriff, or any Magistrate 
of any Burgh, or any tfustioe'of the Peace, whether 
acting alone or in conjunction with any other 
Justice or Justices of the Peace for tM same 
County or City in Scotland: 
^^ Magistrate " shall mean any Magistrate of any 

Burgh in Scotland having Jurisdiction: 
*' Sheriff" shall include Sheriff-Substitute: 
"Justice'* shall mean any of Her Ma^t^*s Justioes 
of the Peace for any County or City m Scotland 
actbg within such County or City: 
*^ Clerk of Court " shall include Depote-Clerk or other 

Person acting as such : 
"Witness" shall include Haver: 
"Oath" shall include Affirmation in Cases wlbere 
Affirmations may lawfully be taken in place of 
Oaths: 
" Penalty ** shall mean any Sum of Money which may, 
under the Authority of any Act of Parliament, be 
recoverable from any Person in respect of the Con- 
travention of any statutory Requirement or Pro- 
hibition, and also any Sum which may, under the 
Provision of any Act of Parliament, be recoverable 
as a Penalty or Forfeiture, whether such Sum shall 
be payable to the Party complaining, prosecuting, 
or suing for the same, or shall be payable in whole 
or in part to any other Person, or be applicable to 
any other Use, and whether the Amount thereof is 
fixed by such statutory Provision, or is so fixed 
subject to a Power to modify or mitigate, or is in 
the Nature of a Penalty not exoeedmg a certain 
Sum, to be awarded by the Court or Judge nsrho 
may take cognisance thereof: 
"Administrators of Police" shall mean any Com- 
miasioners. Town Council, or other Body having the 
Charge or Management of the Police of a Town 
under the Powers created by any Act of Parliament, 
m. The Provisions of this Act may be applied to — 
(1.) All Proceedings before any Sheriff, Justices or 
Justice, or Magistrate in Scotland in virtue of the 
summary Jurisdiction conferred upon them, or 
any of them, in relation to the Trial of Offences 
and Recovery of Penalties, by the recited Acts, 
or any of them: 
(2.) All Proceedings to be taken before any Sheriff, 
Justices or Justice, or Magistrate in Scotland for 
the Prosecution of any Person who has com- 
mitted, or is charged with having committed, 
any Offence or Act for which, under the Pro- 
Vifflons of any Act of Parliament, he is liable, 
ujpon Summary Conviction before any Sheriff, 
Magistrate, Justices or Justice, to be imprisoned 
or fined, or otherwise punished, or to be ord^^ 
to do or perform any Act, and to be imprisoned 
in de&ult of Performance: 
(3.) All Proceedings for the Recovery of any Penalty, 
or Sum of Money in the Nature of a Penalty, 
which, under the Provisions of any Act of Par- 
liament, may be recovered by summary Com- 
plaint or Information, or by Poinding or Distress 
and Sale, or other summary Proceas or Diligence 
of the like Nature, before any Sheriff, Justices or 
Justice, or Magistrate: 
(4.) All Proceedings for the Trial or Proseoution for 



any Offence, or for the Recovery of any Penalty* 
under any Act of Parliament by which it shall be 
provided that Offences committed in contraven- 
tion thereof or Penalties thereby imposed sliall bo 
prosecuted or recovered under the Provisions of 
this Act. 
rV. All Proceedings for summary Conviotaon for any 
Offence, whether at Common Law or under any Act ot 
Parliament, and all Proceedings for the Recovery of any 
Penalty which may be sued for or recovered in a sam- 
mary Form, whether such Proceedings are at the 
Instance of a public or private Prosecutor or Corn- 
plainer, may be instituted by way of Complaint in one 
or other of the- Forms set forth in the Schedule (A.) to 
this Act annexed; and it shall not be necessary to men- 
tion in any Complaint any Act of Parliament other than 
the Act declaring the Offence for which a Conviction is 
sought, or imposing the Penalty or Forfeiture which Is 
claimed ; and it shall be sufficient to refer to the Act or 
Section of the Act founded on, without setting forth the 
Enactment in Words at Length; and where it is 
necenary that any such Complaint should be made upon 
Oath of the Complainer, or of a credible Witness, radi 
Oath may be in the Form of Schedule (B.) to this Act 
annexed; and all Penalties for the Recoverv of which in 
Scotland no Special Provision has been made by Act dt 
Parliament may be sued for by the Procurator Fiscal at 
the Jurisdiction. 

V. No Objection shall be allowed by the Court to any 
Complaint under this Act for any allied Defect therein 
in Substance or in Form, or for any variance between 
any such Complaint and the Evidence adduced on the 
Part of the Prosecutor or Complainer at the Hearing 
thereof, not changing the Character of the Offianee 
charged; but if any such Objection or Yariance shall 
appear to the Court to be such that the Respondent has 
been thereby deceived or misled, it shall be lawful for the 
Court to adjourn the Hearing to some future Day, and 
at the same Time, or at any Stage of the ProoeedingSt to 
direct such Amendment to be miade upon the Complaint 
as may appear to be requisite, not changing the Char- 
acter of the Offence, and such Amendment shall be 
authenticated by the Signature or Lutials of the Judge 
or Clerk of Court. 

YL On such Complaint being laid before the Court it 
shtdl be lawful for the Court to grant Warrant to dte 
the Respondent, by delivering a Copy of the Complaint 
with Warrant of Citation to him personally, or, if he 
cannot on Search be found personally, leaving such Copy 
at his usual Place of Abode, to appear before the Court 
on Liduciffi of not less than f'orty-eight Hours, or 

i where Apprehension is competent) to gnint a Warrant 
or the Apprehension and interim Detention of the Re- 
spondent: Provided that where the Complaint shall pray 
for a Warrant of Apprehension, the Court may in its 
Discretion grant, in plBU>e of such Warrant, a Warrant 
for the Citation of the Respondent as aforesaid; and it 
shall be lawful to annex to such Warrant of Citation or 
Apprehension, a Warrant to cite Witnesses and Havers 
for both Parties, and also (where such procedure is other- 
wise competent) a Warrant to search for, seize, remove, 
and secure all Groods, Documents, or other Articles 
mentioned or referred to in the Complaint. 

YIL If the Respondent after being cited shall fail to 
appear at the Time and Place mentioned in the Warrant 
of Citation, it shall be lawful for the Court, upon Proof 
that the Respondent has been duly cited, to issue a 
Warrant in the Second Instance for his Apprehenaioa 
and interim Detention, or the Court may aqjoum the 
Hearing to a future Diet, with Liberty to the Respon- 
dent to appear at such adjourned Diet, and may in its 
Discretion appoint Intimation of such adjourned Diet to 
be made to the Respondent; and in Cases where the 
CompUunt concludes for a pecuniary Penalty only in the 
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Fint Instance, or where the Act of Parliament founded 
on authorizea Frooedore without the Presence of the 
Bespondent, the Court may, without adjourning, pro- 
ceed ta hear and dispose of the Comphiint in the Absence 
of tiie Respondent. * 

yni. Every Warrant granted under the Authority 
of this Act for the Citation or Apprehension of a Re- 
spondent, or for the Citation of Witnesses, or for the 
Apprehension of a Witness, as herein-after provided, 
may be lawfully and competently executed at any Place 
within the County in which it is granted, and that either 
by an Officer of the Court or Magistrate granting the 
Warrant, or by a Constable acting under the Authority 
of any Act of Parliament, although addressed to Officers 
of the Court issuing the Warrant, and at any Place 
within Scotland by any Constable or other Officer of the 
Law, or by an Officer of the Court or Magistrate grant- 
ing iJie same; and all such Warrants and Citations may 
be in the Forms contained in the Schedules (C), (D.), 
(EOr and (F.) to this Act annexed. 

IX. The Provisions of the second-recited Act relative 
to the Execution of Sentences and of Decrees for Pen- 
alties and Expenses beyond the Jurisdiction of the Court 
or Judfpe by whom the same have been granted, shall 
be appkcable to t^e Execution of Convictions and Judg- 
ments pronounced under the Authority of this Act; and 
the Provisions contained in an Act passed in the Eleventh 
and Twelfth Tears of the Reign of Her present Majesty, 
intitnled An Act to facilitate the Performance of the DtUies 
of Justices of the Peace out of Sessions within England 
and Wales with respect to Persons charged with indictable 
Offences^ for the Enforcement of Warrants granted by 
Sheriff and Justices in Scotland by Endorsation in Eng- 
land and Ireland^ shall be api)licable to Warrants mnted 
by Magistrates of Burghs in Scotland; and the said 
f^visions are also hereby extended and made applicable 
to all Warrants issued in Scotland under the Authority 
of this Act. 

X. If any Person cited as a Witness by a Warrant 
under the Authority of this Act shall neglect or refuse 
to appear at the Time and Place appointed hj the 
Warrant, and no just Excuse shall be offered m his 
Behalf, it shall be lawful for the Court before whom 
such Person has been cited to appear to issue a Warrant 
Ibr his Api»«hension; or, if the Court shall be satisfied 
by Evidence upon Oath that it is probable that such 
Person will not attend without being compelled so to do, 
it shall be lawful for the Court to issue a Warrant in the 
first instance for the Apprehension of such Person; and 
anv Witness who shall wilfully fiiil to attend after being 
duly cited, or who shall refase to be sworn or to be 
examined on Affirmation, or who after the Oath or 
Affirmation has been administered to him shall refuse to 
answer any Question which the Court shall allow, or to 
produce Documents in his Possession when required by 
the Court, may be summarily punished for his Contempt 
by Imprisonment or Fine, such Punishment not exceed- 
ing that whicbthe Court would be entitled to award in 
case of Conviction upon the Complaint. 

(To he continued.) 



THE MASTERS AND SERVANTS AMENDMENT 
ACT, 1864. 

Amoko the last days of the last Session of Parliament 
the following Bill was introduced and ordered to be 
printed. It bears on the back to have been prepared 
and brought in by Mr Cobbett and Mr Cox. Of 
couiBe it is intended to be re-introduced early next 
SesBioti. The Bill is the result of a combined move- 
ment of various trades in England and Scotland. The 



first noticeable point in the Bill is that all Com<- 
plaints are to be tried by the Sheriff, and not by the 
Justices, as at present. We are doubtful if this is a 
desirable change for the workmen themselves. An 
equitable tribunal, rather than a technical legal one, 
is more suited, as it seems to us, for the disposal of 
disputes between masters and workmen. The great 
difficulty felt in abjudicating on breaches of contract 
between masters and workmen is, that on a breach being 
proved against a workman, he has generally no means 
from which to satisfy his breach except the punishment 
of his person. Masters are generally monied persons, 
and can make up any default by a payment. The moral 
inequality of these modes of compensation has long ago 
struck Judges and Magistrates, but the great difficulty 
has been to find any substitute. This Bill proposes 
one; but we have great doubts if it will be found 
adequate to its purpose. Damages are proposed to 
be awarded against a workman in place of impri- 
sonBMftt. In very many cases such a decree will be 
of no avail, as there is nothing on which to recover 
damages, and if the sum assessed be above £8 6s 8d, and 
the workman imprisoned, he must be maintained by 
his master, which is only an additional loss to him, 
but is of no avail as a deterrent, at least it is just a 
return to the present mode of compensation, against 
which chiefly this Bill has been introduced, the only 
difference being the character in which the defaulter 
has been imprisoned. At present he is considered and 
Seated as a criminal; under the BiU he will only be a 
debtor. We have no substitute to propose ourselves, 
but before such a change of the law be made as the Bill 
proposes, the promoters should endeavour to substitute 
some other mode of enforcing civil contracts as against 
workmgn. 

Th§ 9th clause is now rendered unnecessary in conse- 
quence of the enactment of the Summary Procedure Act 
of last Session, 27 and 28 Yict., cap. 53. Does the 8th 
clause intend to apply when the accused may be absent? 
See sec. 15 of the Summary Procedure Act. 

That some alteration of the law is necessary all must 
confess who have any experience in connection with the 
questions arising between masters and workmen, and 
the present Bill is a fur attempt in that direction. It 
will require considerable improvement before it passes 
into law; but it will only be simple justice to the work- 
man to see that a measure calculated to remove his just 
complaint, while the masters are not prejudiced, is made 
part of our statute law. 

A BILL to alter and amend the Law relating to Con- 
tracts of Service between Master and Servant. 
Preamble. 
WnsREAS it is expedient that the Law relating to the 
determvaing of Complaints between Masters and their 
Servants arising under their Contract of Service should 
be amended, and that further Provision should be made 
for the determining of such Complaints: Be it therefore 
enacted by the Queen^s most Excellent Migesty, by and 
with the Advice and Consent of the Lords Spiritual and 
Temporal, and Commons, in the present Parliament 
assembled, and by the Authority of the same, as 
follows: 

Short Title. 
1. This Act may be cited for all Parposes aa ^'Tbe 
Masters and Servants Amendment Act, 1864." 
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Interpretation of Terms. 
2. The following Words in this Act shall have the 
Meanings hereby assigned to them, nnless sach Meanings 
shall be exduded by the Snbject or Context:—- 

^' Master ** shall mean and include any Person, Firm, 

or Company, who has entered into a Contract of 

Senrioe with any Servant, Workman, Artificer, 

Labourer, or other Person: 
'^ Servant " shall mean and include any Serrant, 

Workman, Artificer, Labourer, or other Person 

who has entered into a Contract of Service with 

any Master: 
y Contract of Service*' shall mean and include a 

Contract to serve for any Time, or to execute any 

Piece of Work: 
^^ Judge " shall mean and include the Judge of any 

County Court in England, the Judge of the Sheriff's 

Court of the City of London, and tiie Sheriff of any 

County in Scotland: 
«' Sheriff" in Scotland shall include Sheriff-Substitute. 

Complaints^ by whom to he heard and determined, 

5. All Complaints, Differences, and Disputes which 
may arise between Masten and their Servants under the 
Contract of Service entered into between them, whether 
such Contract shall be in Writing or not in Writing, 
shall be heard and determined, — 

In England, by the County Court Judge, or by the 
Judge of the Sheriff's Court of the City of London, 
havinff Jurisdiction where the Party against whom such 
Complaint is made resides or carries on business; and 

In Scotland, by the Sheriff of the County within 
which the farty against whom the Complaint ia n^^e 
resides or carries on business. 

Upon Complainty Judge to issue Summons to Party 
complained against, 
4. When any Question, Difference, or Dispute shall 
arise as to the Rights or Liabilities of either of the 
Parties to a Contract of Service under such Contract, 
the Party feeling aggrieved may apply by Complaint to 
the Judge having Jurisdiction, stating shoiihr the 
Grounds of such Complaint, when the Judge shalUisBue 
his Summons directing the Party against whom such 
Complaint is made to appear before him at a Time and 
Place to be mentioned in such Summons to answer to 
the said Complaint; and every such Summons, and a 
Copy of the Complaint upon which the same proceeds, 
shall be served upon the Person complained against, 
according to the Forms in use for serving any Summons or 
Writ of the Court from which such Summons is issued. 
After hearing the Case, Judge to pronounce his Order 
thereupon. 

6. The Judge shall, at any Time and Place appointed 
by the Summons issued by him as aforesaid, or at any 
other Time or Place to which he may adjourn the 
Hearing of the Case, inquire into and try such Com- 
plaint, and after hearing what each Party shall have to 
say, either in support of such Complaint or in answer 
thereto, and considering the Evidence adduced and the 
whole Matter, shall determine the same, and shall find 
the said Complaint established, or dismiss the same, with 
such Order as to Costs as he may think fit; and when 
the Judge shall find the Complaint establi8hed,-^e may 
pronounce an Order requiring the Defendant to com- 
plete his Contract or fulfil his Obh'gations under the 
same, or he may pronounce an Order terminating such 
Contract, and discharging the Parties firom their respec- 
tive Obligations in future under the same; and in every 
Case, where the Judge shall find the Complaint estab- 
lished, and pronounce an Order requiring the Defendant 
to complete his Contract as aforesaid or fulfil his Obli- 
gations under the same, he shall in such Order assess 
and determine the Damages which the Complainant may 
sustain in the event of the Defendant's Failure to com- 



plete such Contract or fulfil his Obligationa under the 
same. 



On Failure to comply with Order^ Judge may 
Warrant o/DistresSy etc, 

6. In every (!!ase where the Defendant fiuk to ooni- 
plete his Contract, or ftdfil his Obh'gations under the 
same, as directed in the Order to be pronounced as 
aforesaid, the Judge may, upon the Application of tlie 
Complainant, and upon Proof of such Failure to tlie 
Satisfaction of the Court, give Judgment in hrour dt 
the Complainant against the Defendant for Payment by 
him to the Complainant of the Amount of Damages 
assessed in such Order; and in case of Beftisal or 
Neglect by or on the part of the Defendant to pay the 
same within the space of Twenty-one Days from the 
Date of such Judgment, the Judge may, upon the 
Application of the Complainant, and upon Proof of 
Bucn Befusal or Neglect to the Satisfaction of the 
Court, issue his Warrant to levy the same by DistanesB 
and Sale in England, and Poinding and Sale in Scot- 
land, of the Goods and Chattels of such Defendant, 
rendering to him the Overplus, if any, after Payment of 
the Charges of such Distress and Sale. 

Where Complaint established, Judge may assess Damages 
for Breach of Contract, 

7. In every Case where the Judge shall find the 
Complaint established as aforesaid, and shall pronoonoe 
an Order terminating the Contract, and discharging the 
Parties from their respective Obligations in future under 
the same, he shall assess and determine the Damages, if 
any, which the Complainant may have sustained by 
reason of the Defendant not having completed sach 
Contract, or fulfilled his Obligations under the same, 
and make an Order for the Payment by the Defendant 
to the Complainant of the Amount of Damages so 
aaaessed, and in case of Befusal or Neglect by or on the 
part of the Defendant to pay the same within the space 
of Twenty-one Days from the Date of such Judgment, 
the Judge may, upon the Application of the Com- 
plainant, and Proof of such Refusal or Neglect to the 
Satisfaction of the Court, issue his Warrant to levy the 
same in manner aforesaid of the Goods and Chattels of 
such Defendant, rendering to him the Overplus, if any, 
after Payment of the Charges of such Distress and 
Sale. 

Parties may appear by Counsel, etc, 

8. It shall be lawful for the Complainant or De- 
fendant in any Complaint presented under the Authori^ 
of this Act to appear in support of or in answer to suoh 
Complaint by his Counsel, Attorney, or Agent. 

Proceedings, etc., to he set forth on Record of Complaint, 
Orders hereunder not to be appealed against, 

9. It shall not be necessary in any Procedure under 
the Authority of this Act to record the Evidence ad- 
duced, but on the B^x)rd of the Complaint shall be set 
forth the Defendant's Answer to such Complaint, if 
any, the Names of the Witnesses (if &ny) examined 
upon Oath or Affirmation, and the Orders and Judg- 
ment by the Judge; and no Order or Judgment pro- 
nounced under Vie Authority of this Act shall be 
quashed for Want of Form, or be removed by Certiorari 
or otherwise into any of Her Majesty's Supreme Courts 
of Record in England, or be challenged in Scotland in 
any Process of Appeal, Suspension, -Advocation, Re- 
duction, or other Process of Review. 

All prior Acts inconsistent herewith repealed, 

10. AU prior Acts relating to the Recovery of Waces, 
or the Determination of Complaints and Disputes be- 
tween Masters and Servants, shall be and the same are 
hereby repealed, in so far as the same are inconsistent 
with or repugnant to the Powers and Provisions of this 
Act, but no further or otherwise. 
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XI. Any Respondent brought before the Court by a 
Warrant of Apprehension under the Authority of this 
Act shall be entitled to require a Copy of the Com- 
plaint, and also to require that the Hearing shall be ad- 
journed for a Period of not less than Forty -eight Hours; 
and such Requisitions shall be complied with if made 
before the Examination of any Witness on the Merits 
shall have commenced; but no such Requisition shall be 
competent where a Copy of the Complaint shsdl hare 
"been delivered to the Respondent personally Forty- eight 
Hours before the Hearing; and any Interlocutor ad- 
journing the Diet may be in the Form No. 1 in the 
Schedule (H.) to this Act annexed. 

Xn. Subject to the Proyisions contained in the pre- 
ceding Section, no Adjournment of the Hearing shall 
take place when the Respondent pleads Not Guil^, or 
at any other Stage of the Proceedmgs, unless the Court 
sihall think fit to order an Adjournment: Provided, that 
where the Respondent has been brought into Court 

SK>n a Warrant of Apprehension, it shall be lawful for 
e Court to grant Warrant, in the Form No. 2 in the 
Schedule (H.) to this Act annexed, to detain him in 
Prison until the Period to which the Hearing shall be 
adjourned, or until he finds sufficient Caution to appear 
at all future Diets of the Court. 

XUI. Any Sheriff, Magistrate, or Justice, though out 
of his Counl^or Junadiction, may sign any Conviction, 
Judgment, Warrant or Interlocutor under this Act, pro- 
yid^ the Evidence and eve^ other Proceeding necessary 
to support such Conviction, tfudgment. Warrant, or Inter- 
locutor shall have been had before him when within his 
County or Jurisdiction. 

XIY. Where the Respondent shall be present at the 
Hearing the Substance of the Complaint shall be read to 
him, and he shall thereupon be required to plead in com- 
mon Form, and the Respondent may then state Objec- 
tions to the Competency or Relevancy of the Complaint 
or Proceedings; and if no Objections are stated, or if 
fluch Objections are stated and repelled or are obviated 
by Amendment of the Complaint or Adjournment of the 
Diet as herein-before provided, the Respondent's Plea 
shall then or at such adjourned Diet be recorded, and the 
Flea, if the same be Guilty, shall be signed by the Re- 
spondent, or by a Judge or the Clerk of Court if the 
Respondent cannot write ; and if the Plea be Not Guilty, 
the Prosecutor or Complainer shall proceed to establish 
his Complaint by such Evidence as is competent, and the 
Respondent may, if he think fit, lead such Evidence as 
is competent, after which the Court shall pronounce 
Judgment at the same or any adjourned Diet. 



XV. Where the Court shall proceed to dispose of the 
Complaint in the Absence of the Respondent, Judgment 
shall not be pronounced against him until the Complaint 
has been established to the Satisfaction of the Court by 
such Evidence as is competent, unless the Special Act 
authorizes Conviction in default of Appearance. 

XVI. It shall not be necessary m any Proceeding 
under the Authority of this Act to record or to preserve 
a Note of the Evidence adduced, but the Record shall 
set forth in the Form of the Schedule (I.) to this Act annexed 
the Respondent's Plea, if any, the Names of the Witnesses, 
if any, examined upon Oath or Affirmation, with a Note 
of any documentary Evidence that may be put in. 

XVII. The several Forms of Proceeding prescribed by 
this Act may be either in Writing or print^, or may be 
partly written and partly printed; and all such Forms 
as bear reference to any antecedent Form may be either 
on the same Sheet of Paper therewith, or on a separate 
Sheet attached to it. 

XVin. In Cases of Conviction or Judgment against 
the Respondent in Prosecutions and Proceedings under 
this Act, the Sentence of the Court may be in one or 
other of the Forms contained in the Schedule (K.) to this 
Act annexed, or as nearly as may be in such Form, ac- 
cordingto the Nature and Circumstances of the Complaint, 
viz:— - 

(1.) In Complaints' for Offences at Common Law, 
punishable on summary Conviction, the Sentence 
of the Court shall be in the Form No 1 in the 
said Schedule: 

(2.) In Complaints for the Contravention of any Act 
of Parliament under which the Accused is or shall 
be liable on summary Conviction to be imprisoned, 
or to be imprisoned or fined in the Discretion of 
the Court, the Sentence of the Court awarding 
Imprisonment shall be in the Form No. 2 in the 
said Schedule; or if the Sentence is for a Fine, 
then in such of the subsequent Forms ^a may be 
in accordance with the Proyisions of the Act of 
Parliament: 

(3.) In Complaints for the Contravention of any Act 
of Parliament under which the Accused is or shall 
be liable to forfeit a Penalty, and in de&ult of 
Payment thereof to be imprisoned for a Period 
limited to a certain Time, at the Expiration of 
which he shall be entitled to Liberation although 
the Penalty has not been paid, the Judgment of 
the Court shall be in the Form No. 8 in the said 
Schedule: 
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(4.) In Complainta for the Contrayention of any Act 
of Parliament onder which the Accused is or 
shall be liable to a Penalty, which, under the 
Authority of the Act, may be recovered by Poind- 
ing or Distress and Sale, or other summary Process 
of Execution by Sale, and, in default of Payment 
or Becovery of the Penalty by such Process of 
Execution, the Accused is or shall be liable to be 
imprisoned for a Period limited as aforesaid, the 
Judgment and Warrant shall be in the Form No. 
4 in the said Schedide: 

(5.) In Complaints for the Contravention of any Act 
of Parkament under which the Accused ia or 
shall be liable to a Penalty, which, under the 
Authority of the Act, may be recovered by 
Poinding or Distress and Sale, or other summary 
Process of Execution by Sale, and where the Act 
also authorizes the Imprisonment of the Accused 
for a Period limited as aforesaid, then, unless 
Imprisonment be only authorized in de&nlt of 
Recovery by such Process of Execution, the Judg- 
ment of the Court may be in either of the Forms 
No. 4 or No. 5 in the said Schedule: 

(6.) In Complaints for the Contravention of any Act 
of Parliament under which the Accused is or shall 
be liable to a Penalty, and where no special Pro- 
vision is made for the Recovery thereof, or for the 
Substitution of a term of Imprisonment in default 
of Payment, and also in all Cases where, under 
the Authority of any Act of Parliament, such 
Penalty is or shall be recoverable by Action, 
Civil Process, or Diligence, the Judgment of the 
Court shall authorize Execution by Arrestment, 
PoindiDg and Sale, and Imprisonment (unless 
Recovery by Imprisonment is excluded by the 
Terms of the Act), and may be in the Form No. 
6 in the said Schedule; and the Warrant of 
Imprisonment to be granted in pursuance of any 
such Judgment may be in the said Form No. 6, 
and shall authorize the Detention of the Respon- 
dent until liberated in due Course of Law; and 
in all Cases where, under the Authority of any 
Act of Parliament, such Penalty is or shall lie 
declared to be recoverable by Arrestment, Poind- 
ing or Distress and Sale, or Imprisonment, or by 
any Combination of those Forms of Diligence 
other than as above provided for, the Judgment 
of the Court may be expressed in the said Form 
No. 6, BO far as applicable, and no Warrant of 
Imprisonment shall be issued upon a Judgment in 
such Form until after the Period allowed for 
Execution by Arrestment or Poinding, except in 
the event mentioned in the said Form No. 6: 

(7.) In Complaints for the Contravention of any Act 
of Parliament by which the Court is or shall be 
authorized to ordain the Person contravening to 
do or perform any Act other than the Payment 
of Money, and where, in consequence of failing 
or neglecting to do or perform such Act, such 
Peraon shall be liable to be imprisoned for a Term 
to be specified in the Warrant of Imprisonment, 
the Judgment and Warrant may be in the Form 
No. 7 in the said Schedule; and such Judgment 
an4 Warrant may, if the Act of Parliament so 
require, be used in combination with a Judgment 
or Warrant in one or other of the Forms herein- 
before specified, and may, if the Act so require, 
be combined with a Judgment for Expenses, and 
Warrant for Recovery thereof, and for Imprison- 
ment in default of Payment, in such Form as 
may be requisite: 

(8.) Any Judgment of Absolvitor to be pronounced 
in any Complaint or Proceedings under this Act 
may be in the Form No. 8 in the said Schedule: 



Provided that the Court may add to any of the Forms 
of Conviction or Judgment for any Penalty such Finding 
of Expenses and Warrant for the Recovery thereof, ana 
such other Finding or Declaration as may be required hj 
the Act of Parliament founded on ; and, if so requiredC 
the Court may add to any Warrant of Imprisonment 
contained in such Conviction or Judgment, or conae- 
quent thereon, a Direction that the Renmndent shall be 
kept to Hard Labour during the whole or Fart of the 
Term of his Imprisonment; and Execution upon any 
Judgment or Warrant may proceed either upon sach 
Judgment or Warrant itself or upon an Extract isBoed 
and signed by the Clerk of Court, which Extract may 
be in the Form No. 9 of Schedule (K.), or aa near as 
may be thereto. 

XIX. In all cases instituted under this Act in which 
any Penaltv is or shall be recoverable by Poinding or 
Distress and Sale, Arrestment, or other summary ProoesB 
of Execution, and in which the Respondent is also liaUe 
to be imprisoned for a Term to be specified in the War- 
rant of Imprisonment, either immediately or in default 
of Recovery of the Penalty by Execution, the Court, in 
lieu of granting Warrant for Recovery by Poinding and 
Sale, may issue a Warrant for the immediate Imprison- 
ment of the Respondent for any Term not exceeding the 
Term specified in the Act of Parliament in one or other 
of the Forms appended to Nos. 4, 5, and 6 in Schedufe 
(E.) ; and no Sale shall be made in virtue of a Warrant 
granted under the Authority of this Act unices the Goods 
are, at the appraised Value, sufficient to satisfy the Sums 
decerned for, and the Expenses of the Pomding and 
Sale. 

XX. Where, in consequence of the Re<;[uirement8 of 
this Act or of any other Act of Parliament, it is neceasary 
that any Warrant of Imprisonment or other Warrant 
should be granted subsequent to the Conviction or Juds* 
ment, or where any other ulterior Proceeding is enjoined, 
the Forms and Directions respectively appended to the 
several Forms of Convictions and Judgments in Schedule 
(K.) may be used and observed so far as the same are 
applicable, and all such Warrants or ulterior Proceedings 
may be taken without the Presence of the Respondent. 

XXL In Cases in which under any Act of Parliament 
any Matter or Proceeding which may be dealt with 
under the Forms prescribed by this Act, or which is 
incidental thereto, is or shall he cognizable by Two or 
more Justices, it shall be 6u£Bicient that any Warrant 
of Imprisonment or other Warrant or Proceeding prior 
or sul^^uent to the Conviction or Judgment shall be 
subscribe by One Justice, and it shall not be necessary 
that such Justice shall be or shall have been present at 
the Hearing of the Complaint, but the Conviction ex 
Judgment shall in all Cases be signed by such Numbev 
of Justices present at the Hearing, and concurring in the 
Result thereof, as may be remiired by such Act; and in 
case of an equal Division of Opinion among the Justices 
present, the Complaint shall be held to be not proved, 
and Judgment shall be given for the Respondent; and 
all Warrants of Citation in Cases which may be dealt 
with under this Act may be signed by the Clerk of 
Court, without being laid before a Judge. 

XXU. In all Cases of Complaint under this Act for 
the Recovery of any Penalty it shall be lawful for the 
Court to make an Award of Expenses without the same 
being prayed for in such Complaint, but Expenses shaU 
not be awarded to or against any public Prosecutor or 
Party prosecuting under the Authority of any Act of 
Parliament for the public Interest unless such Award of 
Expenses is authorized by such Act: Provided, that in 
all Cases where a Complaint for the Recoveiy of a 
Penalty is at the Instance of a private Complainer, it 
shall be lawful for the Court before which such Complaint 
is brought to award Expenses to the successful Party if 
the Court shall think fit; and such Expensea may ba 
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recorered and Impriaonment awarded, in default of Pay- 
ment or Recoyery thereof, in the Manner and Form 
fipedfied in the said Schedule (E.) in connection with 
the aeyeral Forms of Gk>nYictionB and Judgments therein 
contained, or, if necesBary, by a separate Judgment for 
Expenses in such Form as may be appropriate. 

XXin. If, upon any CJomplaint presented under the 
Authority of this Act, a Warrant shall be issued for the 
Imprisonment of the Respondent pursuant to a Conyic- 
tion or Judgment, and such Respondent shall then be in 
Prison undergoing Imprisonment for a specified Period, 
upon a Conyiction for any Offence, or for Default in 
Payment of any Penalty or Expenses, or for Disobedience 
to any Order of Court, the Warrant of Imprisonment 
upon such subsequent Conyiction or Judgment shall be 
deliyered to the Keeper of the Prison to whom the same 
shall be directed, and it shall be lawful for the Court 
granting the same, if it shall think fit, to insert an Order 
herein to the effect that the Imprisonment upon such 
subsequent Conyiction or Judgment shall commence at 
the Expiration of the Imprisonment to which such Re- 
spondent shall haye been preyiously sentenced or ad- 
judged. 

XXIV. In all Cases in which no Time is already or 
sball be hereafter specially limited for instituting any 
Complaint for the Recoyery of any Penalty or Sum of 
Money, or for Conyiction for any statutory Offence 
punishable on summary Conyiction, in the Act of Par- 
liament relating to each particular Case, such Complaint 
shall be instituted within Six Months from the Time 
when the Matter of such Complaint arose. 

XXY. Nothing in this Act shall extend or be con- 
strued to extend to any Warrant or Order for the 
Remoyal of any poor person who is or shall become 
chargeable to any Parish or District, nor to any Infor- 
mation or Complaint or other Proceeding under or by 
yirtue of any of the Statutes relating to Her Majesty's 
Reyenue, or under or by yirtue of any statutory Pro- 
vision for the Recoyery of any Rate, Tax, or Impost 
whatsoeyer. 

XXYI. In Cases in which, under the Authority of 
any Act of Parliament, any Conyiction may be obtained, 
or any Warrant Ad factum prsostandum or Judgment 
granted or pronounced, or any Penalty or Expenses 
recoyered, by way of summary Complaint before any 
Sheriff, Justices or Justice, or Magistrate, and it is also 
proyided therein, or in any other Act of Parliament 
haying refer^oe thereto, that such Conyiction or War- 
rant may be obtained, or Judgment pronounced, or 
Penalty or Expenses recoyered, in any rolice Court in 
Scotland, the Proceedings by this Act authorized may be 
taken in such Police Court with such and the like 
remedies by Poinding and Sale, Imprisonment, or other- 
wise, as are herein proyided in the Case of Conyictions 
and Judgments obtamed before Sheriffi, Magistrates, and 
Justices of the Peace; and the seyeral Forms contained 
in the Schedules to this Act annexed may be yaried so 
far as may be necessary to render them applicable to such 
Police Courts. 

XXVn. Nothing in this Act contained shall confer 
or be construed to confer upon any Sheriff, Justices or 
Justice, or Magistrate acting under the Authority of this 
Act any other or more extensive Jurisdiction in relation 
to any Matter which may be made the Subject of Com- 
plaint than is or shall be yested in such Sheriff, Justices 
or Justice, or Magistrate at Common Law, or under any 
Act of Parliament empowering them, or any of them, to 
take cognizance of such Matter of Complaint; nor shall 
anything in this Act contained affect any right to sue by 
way of ordinary Action in the Court of Session or Sheriff 
Court in Scotland for the Receyery of any Penalty or 
Forfeiture, save and except as to the Right of suing for 
fittch Penalty or Forfeiture in the Sheriff Small Debt 
Court in the Form provided in the Fourth-recited Act. 



XXYIII. And whereas much Inconyenience has re- 
sulted from the Uncertainty which exists as to the 
Nature of the Jurisdiction conferred by various Acts of 
Parliament authorizing Conyictions for Offences, and the 
Recovery of Penalties, and the Enforcement of Orders 
by Imprisonment, upon Summary Complaint before 
Sheriffs, Justices, and Magistrates in' Scotland, and it is 
expedient to define the Cases in which such Jurisdiction 
shall be held to be of a Criminal Nature: In all Proceed- 
ings by way of Complaint instituted in Scotland, in virtue 
of any such Statutes as are herein-before mentioned, the 
Jurisdiction shall be deemed and taken to be of a Crimi- 
nal Nature where, in pursuance of a Conyiction or Judg- 
ment upon such Complaint, or as Part of such Conyiction 
or Judgment, the Court shall be required or shall be 
authorized to pronounce Sentence of Imprisonment 
against the Respondent, or shall be authorized or 
required in case of default of Payment or Recovery of a 
Penalty or Expenses, or in case of Disobedience to their 
Order, to grant Warrant for the Imprisonment of the 
Respondent for a period limited to a certain time, at the 
Expiration of which he shall be entitled to Liberation; 
and in all other Proceedings instituted by way of Com- 
plaint, under the Authority of any Act of Parliament, 
the Jurisdiction shall be held to be civil: Provided 
always, that nothing contained in this Act shall be con- 
strued to affect the Right of any Party to Proceedings 
taken under this Act to be examined as a witness therein, 
but such Right shall remain as it would have been if this 
Act had not passed. 

XXIX. Where by any Act of Parliament a Power is 
or shall be given to any Sheriff, Justices or Justice, or 
Magistrate in the Exercise of Jurisdiction as a Judge of 
Police, to take Cognizance of Offences punishable by 
Fine or Imprisonment, without any Declaration being 
expressed or implied of the Powers of such Judge of 
Police in relation to the Punishment of such Offences, it 
shall be lawful for such Sheriff, Justices or Justice, or 
Magistrate convicting for an Offence of which he or they 
may lawfully take cognizance, to sentence the Person 
convicted to pay a Penalty not exceeding Five Pounds, 
or, in the Discretion of the Judge, to sentence him to be 
imprisoned for any Period not exceeding Sixty Days from 
the Date of Imprisonment, and also to adjudge him to 
find Caution to xeep the Peace for Six Months under a 
further Penalty of Ten Pounds, and in default of such 
Caution being found, to be imprisoned for a further 
Period not exceeding Thirty Days. 

XXX. No Procurator-Fiscal, or other Party prosecut- 
ing for the Public Interest, by Complaint under the 
Provisions of this or any other Act, shall be liable to pay 
or be found liable by any Court in a greater Sum than 
Five Pounds as damages for or in respect of any Proceed- 
ings taken or anything done on such Complaint, or on 
any Judgment following on such Complaint, unless the 
Person prosecuting for damages shall aver and prove that 
such Proceeding was taken or done maliciously and with- 
out probable Cause; but the party suing such Damages 
shall not be entitled to have any Decreet or Verdict pro- 
nounced against such Procurator-Fiscal or other Party 
prosecuting, for any Damages, or Return or Repetition 
of Penalty or Costs, in case such Prosecutor shall prove 
at the Trial that the Party suing was guilty of the 
Offence in respect whereof he had been convicted, or on 
account of which he had been apprehended or had other- 
wise suffered, and that he had undergone no greater or 
other Punishment than was assigned by Law to such 
Offence; and any such Prosecutor sued as aforesaid may 
at any Time put an end to the Action, in so far as not 
founded on Acts done maliciously and without probable 
Cause, by tendering Payment of the Sum of Five Pounds 
as Damages, with the Amount of the Penalty, if re- 
covered, and the Expenses of such Action to the date of 
the Tender. 
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XXXI. la Cases in which by any Act of Parliament 
the FroTifiions of an Act passed in*the Eleventh and 
Twelfth Year of the Reign of Her present MMeMy, in- 
tituled, An Act tofadlitaU the Performance of Vie thUiee 
of Justices of the Peace out of Sessions within England 
and Wales with respect to Summary Convictions and 
Orders^ are or shall be made applicable to Complaints or 
Informations under any such Act, the Provisions of the 
said Act of the Eleventh and Twelfth Year of Her 
Majesty^s Beign shall not be applicable to any Proceed- 
ings under such Act when instituted in Scotland,, but the 
Provisions of this Act shall be applicable to all such Pro- 
ceedings as may, under the Authority of any such Act, 
be instituted before any SherifiE^ Justices or Justice, or 
Magistrate in Scotland. 

AXXn. The Proceedings in any Action or Complaint 
for the Prosecution for Offences or Recovery of Penalties 
under any Act of Parliament may eitiier be according to 
the Form prescribed by such Act or any Act incorporated 
therewith, or according to the Form prescribed Dy this 
Act, or, where such Proceedings are before the Sheriff, 
according to the Forma prescribed by the first-recited 
Act. 

XXXni. It shaU be lawful for the High Court of 
Jnsticiaiy and for the Court of Session respectively from 
Time to Time to pass such Acts of Adjournal or Acts of 
Sederunt as maj be necessary or proper for carr^s into 
effect the Provisions of this Act, and in particular to 
regulate the Expenses of Proceedings in the Inferior 
Courts under this Act, and the Fees payable to Clerks of 
Court. 

XXXIY. No Conviction or Judgment in pursuance 
of this Act shall be quashed for Want of Form, and no 
Warrant of Imprisonment or for Poinding and Sale, and 
no Extract of cf udgment, shall be held void by reason of 
any Defect of Form therein, provided it be therein men- 
tioned or may be inferred therefrom that it is founded or 
has proceeded on a Conviction or Judgment, and there 
be a valid Conviction or Judgment to sustain the same. 

XXXV. Every Action or Prosecution against any 
Sheriff, Judge, or Magistrate, or against any Clerk of 
Court, Procurator-FiscjEd, or other Person, on account of 
anything done in any Case instituted imder this Act, 
shall be commenced within Two Months after the Cause 
of Action shall have arisen, unless a shorter Period is 
fixed by the Special Act, and not aft^wards. 

(To he continued.} • 



GLASGOW SHERIFP COURT. 

Mr Sheriff Beix, at the opening of the Ordinary 
Civil Court for the Winter Session made the following 
statement: — ^The business transacted in this Court from 
1st October, 1868, to 1st October, 1864, has been as 
follows: — ^The gross number of new cases tabled was 
1383; appearance was entered in 931 of these; while 
decrees in absence were pronounced in 452, showing an 
increase of litigated cases over last year. These cases, if 
equally divided among the three Sheriffs who preside in 
this Court, would give the charge of310 cases to each. The 
final judgments issued in the course of the year amounted 
to somewhere about 500; and it is satisfactory to be able 
to state that only twelve of these have he&a. advocated to 
the Court of S^sion. A good many more advocations 
were intimated, probably for the sake of obtaining delay, 
but only the above number was actually carried out. 
The printed roHs of the Ordinary Courts, held by 
Sheri£b Bell, Smith, and Strathem, show a gross number 
cf 5787 enrolments, being an increase upon 1^ year. On 



these rolls there are 2312 enrolments of debates, which 
includes debates on preliminary and incidental points, as 
well as upon the merits. There have been 1090 enrol- 
ments for fixing diets of proof, indicating that, on an 
average, not less than 5000 pages of evidence have been 
written by each of the above Sherifb. The gross enrol- 
ments in Sheriff Sir Archibald Alison^s Apnea! Court 
durinff the same period have been 1692, which of couxia 
includes apneals from the Middle and Upp^ Wards, as 
well as in tne Lower. The number of judicial seques- 
trations has been 152, in only five of wmch it was pro- 
posed to wind up the estate by deeds of arrangement; 
and of these only two were approved of, two were dis- 
missed, and one is still pendmg. There has been the 
usual number of competitions for the office of trustee, as 
well as of appeals firom the deliverances of tmsteeB, and 
of discussions relating to the liberation, protection, and 
discharge of bankrupts. In the Small Debt Court, 
which meets regularly three days a week, without any 
recess, 20,927 cases have been enrolled and decided. 
The number of criminal cases tried by the Sheriff -Sub- 
stitute and a jury was 236; the number tried summarily 
was 69 ; and the number of investigations in cases of 
sudden death was about 200. Th^e has also been taken 
the large nnmoer of 629 judicial declarations from aocosed 
parties. The miscellaneous business of the Court, in- 
cluding matters connected with the Poor Law, lunacy, 
summary ejections, nuisances, meditatio fugce^ law bur- 
rows, the recovery of water and other rates, the Merchant 
Shipping Act, and numerous other statutorv jurisdictioiis, 
is unceasing, and of daily occurrence. There are now 
nearly 300 legal practitioners in Glasgow, and the num- 
ber 18 certainlv not disproportionate to the demands upon 
them. Whether any change in tiie constitution of our 
Sheriff Courts may be contemplated I do not know; but 
towards the close of the last session of Parliament a very 
minute and comprehensive set of returns in reference to 
these courts were ordered, first on the motion of Mr 
Baxter, the member for Montrose, and afterwards on 
that of the Lord- Advocate. These returns will show the 
population and area in square miles of each county in 
Scotland ; the number of Sheri£b in each, and the amount 
of their salaries; the salaries or fees of the Sheriff-Clerks, 
Commissary-Clerks, and Procurators-Fiscal; and the 
number of solicitors paying license. They will also show 
the number of cases which were in dependence during the 
year 1863, the amounts concluded for in these cases, the 
results of appeals and advocations, the average expense 
of obtaining a final decree, the whole Small Debt, Com- 
missary, Bankruptcy, and criminal business, as well as 
the amount of diligence actually done under sequestra- 
tions for rent, registration, decrees on bonds and protested 
bills, poindiugs, and warrants to imprison, with various 
other details. I am aware that every pains is being taken 
in this county to furnish accurate details, and I have no 
doubt that the entire result will embody more completely 
the statistics of Sheriff Courts than has ever been done 
before. 



LAW OF HYPOTHEC COMMISSION. 

Wb understand that the Royal Commission to inquire 
into the Law of Hypothec in ScotUnd has been issued, 
and its members are, Mr Young, Solicitor- Oeneral 
(Chairman); the Hon. Charles Carnegie, M.P. for 
Forfarshire; Sir Wm. Gibson-Craig, Bart.; Mr Hope of 
Fenton Bams, Mr J. Campbell Swinton ; and Mr ]Nnbet 
Hamilton* 
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EDUCATION AND STATUS OF PROCURATORS. 



Wb were afraid that this subject, as on a former 
occasion, had been allowed to fidl out of sight We 
were qoite aware what was being done generally by 
the body of delegates called together by Mr Murdoch 
of Ayr, although we have not been favoured with a 
copy of his Bill; but we were almost despairing of 
progress being made when Mr Bannatyne, the Dean 
of the Qlasgow Faculty, lately delivered an address 
to that body, and laid before them a Bill of his own. 
The subject of professional status is thus not to be 
allowed to drop, and we are glad of it. We have 
now two Bills, not, we believe, competing Bills, but 
Bills intended by both parties to attain the same 
end, and we hope, with the renewed interest thus 
given to the subject, a good Bill may be extracted 
out of both. The importance of the subject to the 
profession and the public is admitted on all hands; 
and we need not dwell on that The only points on 
which the promoters of either Bill are likely to diffisr 
is on details, and we have no doubt that if the 
Council of the Glasgow Faculty and the delegates 
from the various counties meet together in the pro- 
per spirit, both animated with a desire to elevate and 
unite the profession over Scotland, these details will 
not be difficult of adjustment. So far as we know 
the details of either Bill, we are at present disposed 
to think that the Dean's is the one to be preferred. 
We agree with him in thinking that the Aulic 
Council proposed by Mr Murdoch would not work, 
and that on this, as on other points, the less com- 
plicated and simpler the machinery the better. We 
need not go about to invent anything for ourselves, 
for we have the example of England and Ireland 
before us from which we may adopt such points 
as may suit our peculiar circumstances. We 
think with the Dean that the heads of the Court 
should fix the entrance examinations over Scot- 
land, and that it should not be left to each 
particular body, or the proposed General Council of 



Deans. We are doubtful about the expediency of 
incorporating the Procurators before each Court, or 
in each county. We see not the least use for such a 
course; and it is not the case in England. There, 
each candidate having satisfied the Court that he 
possesses the requisite atUdnments, and served the 
prescribed time, is remitted to an examining body in 
London. That body reports on his examination, and, 
if found qualified, his name is added to the RoUs of 
Court, a certificate of which is handed to him, and 
he is now entitled to practise anywhere he pleases. 
There is therefore no local incorporation in England 
as is proposed to be established in Scotland; but the 
whole body of Attorneys or Solicitors are a kind of 
qiMisi incorporation, very much like what the body 
of Notaries Public are in Scotland, without, how- 
ever, the stringent and proper supervision to which 
the English Attorneys are subjected* And this 
brings us to another point on which we difier from 
Dean Banuatyne. He doubts the expediency of a 
member of one Faculty being entitled to entrance to 
another without farther examination. But if the 
whole profession in Scotland are to be subjected to 
the same curriculum, and the same entrance exami- 
nations, we cannot see why there should be any 
difference of opinion on this point A gentleman 
admitted in Qlasgow, and continuing to practise, 
must be supposed to have kept up his law learning, 
and to have followed it in its numerous legislative 
and other changes, and we submit to subject him 
again to examination, should he wish to practise 
before a neighbouring Court, would not only be most 
inexpedient, but unjust. If he is fit to be a member 
of the profession in one town or county, cceteris paribus 
as the argument assumes, he must be equally fit to 
practise in any other part of the country. But sup- 
pose him to be a highly respectable practitioner in, 
say Glasgow, who has been, let us suppose, twenty 
years in business; he wishes to practise in Airdrie, 
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or Hamilton, or Lanark. He is subjected to an 
examination before the members of one of these bars; 
and let us suppose — ^the thing is at least conceivable 
^that he is so rusty on certain points which the 
ezaminators think all lawyers should know, that they 
cannot pass him, and he is plucked. Plucked in 
Lanark — ^yet has passed and practised in Glasgow. 
But if he is unfitted for the county towns, why should 
he be allowed to continue to adorn the Glasgow barl 
If, therefore. Dean Bannatyne*s view be correct, he 
must carry it out to its legitimate consequences, and 
put in a clause ordering that such a member should 
be re-ezamined in Glasgow, and, as of course, the 
Lanark plucking repeated, and the member disbarred 
or disrobed. That, however, is a possible consequence 
to which the Dean did not advert in making his 
proposal. We strenuously opposed at the delegate 
meeting, and will continue to oppose, any exclusion 
of any member of one body from another. Provide 
for a full curriculum, if you please, — insist on four 
years at least of practice in law before admission, — 
and you have done all that the profession and the 
public require, insuring efficiency within the body 
and consequent respect without; but incorporation 
and exclusion within the body — now on equal terms 
— ^is what we firmly believe Parliament will not listen 
to. At present we have no such exclusion. If once 
admitted a Procurator, you may go wherever you 
please, present your petition, and are admitted, as 
of course, under the Act of Sederunt So it is 
in England; so it is in Ireland. Why Scotland 
should now be proposed to be covered with a network 
of close corporations we cannot understand, and those 
who propose it would do well to have very strong and 
sufficient reasons to give to Parliament before they 
can have their idea adopted. We agree with Dean 
Bannatyne as to the propriety of having the Notaries 
brought under the same or similar rules to those of 
Procurators; but what we would wish to see adopted 
would be that the examinators would be the same — 
the mode of admission the same — and any one who 
wishes to pass both eicaminations, or cither, could 
do so; of course the Notaries will see to it that they 
are not restricted to a county or a town, and pro- 
hibited from signing a protest or a warrant of regis- 
tration in a county or town different from that in 
which they may happen to live or practise — although 
that would be as sensible in their case as it would 
be in that of the Procurators. There are a good 
many other points on which we may have remarks 
to make, but we meantime reserve them until we 
have had time to examine the respective Bills, with 
the explanatory statement of the respective promoters. 
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(^ConHnued from page 40 J, 

XXXVI. Whereas it is expedient that in Towns 
where there is no Prison it shall be competent to 
establish Places of Confinement for PriaoneFS undergoing 
short Sentences without incurring the Expense of sup- 
porting a Local Prison: It shall be competent in any 
Town where there is no Prison, but where there are 
Police Cells, for One of Her Majesty's SecretarieB of 
State to issue an Order declaring that saoh Cells or 
any Number of them, or that any other Premises in the 
Possession of the Administrators of the Police in sudi 
Town, shall be a legal Prison for the Detention of o(»- 
victed Prisoners for any Period not exceeding Three 
Days, and such Order shall be issued in the Manner and 
subject to the Conditions set forth in the Provisions of 
''The Prisons (Scotland) Administration Act, 1860," in 
reference to Local Prisons, so far as the same are appli- 
cable to the Purposes of this Act. 

XXXVII. When any Building or Part of a Building 
other than a Local Prison under the Administration of a 
County Board is or shall be a lawful Place of Detention 
for Prisoners under short Sentences, whether under the 
Powers conferred on the Secretary of State by this Act, 
or in virtue of any Public Local Act, the Administraton 
of Police having Charge of the same, and all Persons in 
their Employment, shafl, in respect to such Buildings or 
Part of a Building, be subject to the Rules for Prisons 
in Scotland as authorised in the said Prisons Administra- 
tion Act, and to all the Provimons of the said Act relat- 
ing to the Discipline and Management of Prisons and 
the Transmission of Returns, as if such Administrat(»s 
were a County Board. 

SCHEDULES REFERRED TO IN THIS ACT. 

SCHEDULE (A.) 

1. Complaint for Offence at Common Law, 

Under the Summary Procedure Act, 1864. 

Unto the Honourable Her ^lajesty's Justices of the 
Peace for the County of {or Sheriff 

of tbe County of or Magistrates of 

the Burgh of as the Case may be"]' 

Tbe Complaint of A. B,^ Procurator Fiscal of Court 
lor other Party entitled to prosecute with his Con* 
currence"] : 
Humbly ^oweth, 
That J. K, [Designation'] has been ffuilty of the Crime 
of Actor, or Art and Part, in so far as 

\1iere state the Particulars of the Offence] : 
May it therefore please your Honours [or ] 
to grant Warrant to apprehend the said J. K,<^ i 
bring him before you [or to cite the said J,K. to 
appear before you] to answer to this Complaint, 
and thereafter to conyict him of the said Grime, 
and to adjudge him to suffer the Pains of Law. 
According to Justice. 
A,B. [Signature of Public Prosecutor^ 
or of Private Prosecutor with 
Concurrence annexed,] 

2. Complaint praying for Conviction in Terms of Act j 
and for Imprisonment or Forfeiture. 
Ukder the Summary Procedure Act, 1864. 
Unto the Honourable Her Migesty's Justices of the 
Peace for the County of [or Sheriff 

of the County of or Magistrates of 

the Burgh of ]. 

The Complaint of A.B,^ Procurator Fiscal of Court 
[or other party entitled to prosecute] : 
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Humbly showetb, 
That J.K. [DesignatMit] has conirayened the Act [or 
has been goilty of an Offence within the Meaning of 
the Act] {specify the Act or Acts]^ in so far as latate 
Particulars of Contravention or Offence"], whereby the 
said J.K, is liable [state shortly the Nature of the For- 
feiture or Penalty and the Alternative]. 

May it theiefore please yoar Honours [or Lordship] 
to grant Warrant to apprehend the said J,K.^ 
and bring him before you [or to cite the said J.K. 
to appear before you] to answer to this Complaint, 
and thereafter to convict him of the aforesaid 
Contrayention, and to adjudge him to suffer the 
Penalties provided by the said Act [or Acts, or 
any of them]. 

[Where a Warrant Ad factum prosstandum is desired, 
it must he specially prayed for.] 

According to Justice. 

A.B, [Signature of Complainer,] 



SCHEDULE (B.) 
Oath of Verity. 
the Day of 



in Pre- 



At 
sence of 

Compeared A,B., the Complainer, [or a credible 
Witness, As the Case may be,] who, being solemnly 
Bwom, depones that what is contained in the foregoing 
Complaint is true, as he shall answer to God. 

t Signature of Complainer or Witness.] 
Signature of Judge.] 

SCHEDULE (C.) 
Warrant for Citation of Respondent. 
The Justice [or Sheriff, or Magistrate, or Clerk of 
Court] grants Warrant to Officers of Court to serve a 
Copy of the foregoing Complaint and of this Deliverance 
apon J. /il., Respondent, and to cite him to appear 
personally to answer thereto at [Court House or Place] 
upon the Day of at o'Clock 

noon, with Certification, and also to cite 
Witneaaes or Havers for both Parties for all Diets in 
the Cause.* 

[Signature of Judge or Clerk of Court.] 

SCHEDULE (D.) 

1. Warrant for Apprehension of Respondent in the 
First Instance. 

The Justice [or Sheriff or Magistrate] grants Warrant 
to Officers of Court to search for and apprehend J.K., 
Bespondent, and, if necessary for that Purpose, to open 
any shut or lockfast Places, and to bring him before any 
One or more, as may be competent, dT Her Majesty's 
Justices of the Peace for the County of , 

[or the Sheriff of the County of , or a 

Magistrate of the Bargh of ,] to answer to 

the foregoing Complaint at [Court House or Place], and 
in the meantime to detain him in a Police Station Bouse 
or other convenient Place, and also to cite Witnesses 
and Havers for both Parties for aU Diets in the Cause.* 

[Signature of Judge,] 

2. Warrant for Apprehension of the Respondent in the 
Second Instance. 

The Justice [or Sheriff or Magistrate], in respect 
</JSl., Respondent, has fiedled to appear to answer to the 
foregoing Comphunt after being duly dted to this Diet, 
grants Warrant to Officers of Court to search for and 
apprehend the said J.K., and, if necessary for that 



purpose, to open any shut or lockfast Places, and to bring 
him before any One or more, as may be competent, of 
Her Majesty's Justices of the Peace for the County 
of [or the Sheriff of the County of 

or a Magistrate of the Burgh of ] 

and in the meantime to detain him in a Police Station 
House or other convenient Place, and also to cite Wit* 
nesses and Havers for both Parties for all Diets in the 
Cause.* 

[Signature of Judge.] 

* [A TVarrant to search for stolen Goods or other Search 
Warrant may be prayed for in the Complaint, and 
inchided in the Warrant of Citation or Appre- 
hension, if otherwise competent. 



SCHEDULE (E.) 

1. Warrant for the Apprehension of a Witness in the 

First Instance. 

The Justice [or Sheriff or Magistrate], in respect it 
has been made to aopear to him ui>on Oath that E.F., 
[Designation] is likely to give material Evidence for the 
Prosecution in the foregoing Complaint [if the Complaint 
is on a Separate Paper, describe it by the Names of the 
Parties and Date of Presentation], and that it is probable 
that the said E.F. will not attend to give evidence with- 
out being compelled so to do, grants Warrant to Officers 
of Court to search for and apprehend the said E.F., and, 
if necessary for that Purpose, to open any shut or lock- 
fast Places, and in the meantime to detain him in a 
Police Station House or other convenient Place, and to 
bring and have him on the Day of 

at o'clock noon before any One or more, 

as may be competent, of Her Majesty's Justices of the 
Peace for the County of [or the Sheriff of 

the County of or a Magistrate of the Burgh 

of ] to bear Witness for the Prosecution in 

the foresaid Complaint. 

[Signature of Judge.} 

2. Warrant for the Apprehension of a Witness in the 

Second Instance. 

The Justice [or Sheriff or Magistrate], in respect that 
E.F. [Desi(fnation] has failed to appear after having 
been duly cited to bear Witness for the Prosecution [or 
for the Bispondent] in the foregoing Complaint [if the 
Complaint is on a separate Paper, describe it by the 
Names of the Parties and Date of Presentation], and no 
just Excuse has been offered on his Behalf, grants War- 
rant to Officers of Court to search for and apprehend 
the said E.F., and, if necessary for that Purpose, to 
open any shut or lockfast Places, and in the meantime 
to detain him in a Police Station House or other con- 
venient Place, and to bring and have him on the 
Day of at ' o'Clock noon before 

any One or more, as may be competent, of Her Majesty's 
Justices of the Peace for the County of [or 

the Sheriff of the County of or a Magistrate 

of the Burgh of ] to bear Witness for the 

Prosecution [or for the Respondent] in the foresaid 
Compkint. 

[Signatw*e of Judge.] 

SCHEDULE (F.) 
1. Citatum ef Ikspondent. 
To J.K. [Designation.] ->y^ 
Take Notice that you are required to appear personally 
at the Place and Time' specified in the Warrant, of which 
the foregoing is ^'Copy, to answer to the Complaint to 
which this isTotiee is attached, with Certification. 



soUee ] 
This I do on the 



Day of 



[%na<ttre of Qficer.] 
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2. OUaHoH of WUnm. 

To E.F. \_DeHgnation,'] 
Take Notioe that you are required to appear before 
anr One of Her Mi^ty's JtwticeB of the Peace for the 
County of [or the Sheriff of the Coonty of 

or a Magistrate of the Borgh of ] 

at [Court House or Place] on the Day of 

at the Hour of o'Clock noon, and at 

any adjourned Diet which you may be required to attend, 
to bear Witness for the Prosecution lor for the Baipon- 
dent] in the Complaint at the Instance of A.B. IDesig- 
nation], against J.K, [Degignation], under Certification; 

{and also to bring with you and exhibit such of the 
)ocuments mentioned in the subjoined Lists as may be in 
your PosflCBsion.] 
This I do on the Day of 

[SigmUurt of Q/ieer.] 

SCHEDULE (H.) 

1. InUirloevitw a^iommmg ike Diet, 

The Justice [or Sheriff or Ma^pstrate] adjourns the 

Diet to the Day of i and 

appoints the said J,K. to appear personally on that Day 

at o'clock noon. 

[Siffnaiure of Judge,] 

%,AdJownmeiU and Interim Warrant of Impritonment. 

The Justice [or Sheriff or Magistrate] adjourns the 
Diet to the Day of , and 

in the meantime grants Warrant to commit the said J,K. 
to the Prison of i thermn to be detained 

until that Time, or until he find caution to appear at all 
fiiture Diets of Court under a Penalty of £ 

[Signature of Jadge.] 



SCHEDULE (I.) 
MinuU of Procedure at the Bearing. 

1. When the Metpondent appeart. 

At the Day of in 

the Presence of of Her Migesty's Justices 

of ihe Peace for the County of [or Sheriff or Magistrate] 
appeared J,K, comjplained against; and the Complaint 
bemff read over to him, he answers that he is Not Guilty, 
[or that he is Guilty.] 

[Signature.] 

[If the JUepondeni pleade Not OuiUg,] 

The Witness [or Witnesses] after named was [or were] 
examined in support of the Complaint, viz: — 

And the Witness [or Witnesses] after named was [or 
were] examined in Exculpation, viz:— 

[Note alio the Production of any Doeumente produced in 
Evidence by either Party.] 

2. When the Bespondent ie aheenf. 

At the Day of in 

Presence of of Her Majesty's Justices of the 

Peace for the County of [or Sheriff or Magis- 

trate], J.K. complained against having £edled to appear, 
i^r having been duly summoned. 

The Witness [or Witnesses] after named was [or were] 
examined in support of the Complaint, viz:— ^ 

[Note aieo any Productions.] 



SCHEDUDE (K.) 

1. Oontietionfor Qfenee at Oommcn Lam. 

The Justices, [or Justice, or Sheriff, or Magistrate], in 

respect of thef Judicial Confeasion of the said J.K. [or of 

the Evidence adduced], find the said J.K. guilty of the 



Crime charged [or state to what ExOnt he is gviUg]^ and 
therefore [staU the Terms of the SenUnce.] 

[SignoHtsire of Judgss or Judge:] 

2. (MmridiMsfor Ocmiraisentiion of Adt pmd A aUe ty 
JmprisensMnltm 
The Justices [or Justice, or Sheriff, or Magistrate], in 
leapeot of the Jndidal ConfiaiBion of the said J.K. \ar of 
the Evidenoe addaoed], convict the said /.IT. of the 
Contraveniion [or Offence] charged [or slate to what 
Extent he is ^totty], and therefore adjudge hhn to be 
imprisoned in the Prison of Ibr the Period 

of from this Date [or from the Date of h» 

Imprisonmenti . [If authorized by the Act, add^ and find 
him liable in Payment to the Complainer of £ of 

Expenses, and a4judge him to be imprisoned in the said 
Prison, for the further Period of Davs froa 

the E^;»iration of the last-mentioned Period, unlesB the 
said Sum shall be sooner psid], and grant Warrant to 
Offioers of Coort to apprehend him and convey him to 
the said Prison, and to the Keeper thereof to receive and 
detain him accordingly. 

[Signature of Judges or Judged] 

4. OonvicticfnforaPenaSUy,and,imdrfa}dtofPaigmaU, 

The Justices [w Justice, or Sheriff, or Magistnte], 
in respect of the Judicial Confesrion of the said J.K. [or 
of the Evidence adduced], convict the said J. /T. of the 
Contravention [or Offence] charged [or stats to wActf Bx- 
tent he is Cfuilty], and therefore adiudge him to forfeit and 
paj the Sum of £ of Penalty [or of modified 

Fenalty, where there is Power to modify], [^nih the Sum of 
£ of Expenses, where Expenses may he awarded]; 

and in de&ult of immediate Payment thereof [or, if 
Time he allowed, say, within Davs from thk 

Date], adiudffe him to be imprisoned in the Prison of 
for Sie Period of firom the Date of ids 

Imprisonment, unless the said Sumfor Sums] shall be 
sooner paid, and Grant Warrant to Officers of Court to 
apprehend him, and convey him to the said Prison, and 
to the Keeper thereof to receive and detain him accord- 
ingly. 

[Signature of Judges or Judge.] 

4. Conviction for a Penalty to he recovered by Poinding, and, 
in defavSU of Beoovery, Imprisonment. 

The Justices [or Justice, or Sheriff, or Magistrate], in 
respect of the Judicial Confession of the said J.K. [or of 
the Evidence adduced], convict the said J.K. of the 
Contravention [or Offence] charged [or state to what 
Extent he is guilty] and therefore ^judge him to forfeit 
and pay the Sum of £ of Penalty lor of Modified 
Penalty, where there is Power to modify], [with the sum of 
£ of Expenses, where Expenses may he awarded]; and* 
in default of immediate Payment thereof [or, if Time is 
allowed, say, within Days rrom this Date] grant 
Warrant for Recovery of the said Sum or Sums by 
Poinding of his Goods and Effects, and Summary Sale 
thereof, on the Expiration of not leiss than Forty-eight 
Hours after suchToinding, without further Notioe or 
Warrant, and app(Hnt a Ketum or Execution of sudi 
Poinding and Sale to be made within Eight Days from 
this Date [or, firom the Expiration of the Period herein 
allowed for Payment, where Time is allowed,] under Certi- 
fication of Imprisonment for the Period of in defoult 
of Payment or Recovery of the said Sums with the 
Expenses of Diligence before the Time allowed for such 
Report. 

[SignaJtwre of Judges or Judge.] 

{To he eonduded in our next.) 
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Ws notice a short paper in oar contemporary, the 
JiAxmaH of Jurkprudmcey for this month, under the 
keading of ImpnyvemenJt of Profeuional OrganwUion, 
It appears to us that the writer knows very little of 
what he la writing about; at all events it is quite 
dear that the recent discussions, public and prirate, 
on the education, professional status, and admission 
of procurators has wholly escaped his notice. As a 
necessaiy consequence, he makes suggestions, and 
giyes opinions which have been again and again sug- 
gested, answered, and exploded. He quite correctly 
states the position of a solicitor in England, and our 
opinion has always been that if there is to be any 
change in the present position of solicitors in Scot- 
land, we ought to follow the lead of England as 
practically t^e best that could be adopted. As is 
well known, the attorneys and solicitors of England 
form one great corporation, if we may so call it; the 
edacation of the members of which, and their terms 
of admission, are the same over all England. We 
advocate a similar system for Scotland. Oar con- 
temporary, however, seems to think differently, for 
be says it is necessaiy that there should be such 
societies (that is district societies of procurators), and 
that oertain restrictions shoald be placed upon the 
power of admission, to prevent these bodies from 
being overrun by unqualified persons. Our con- 
temporaiy seems not aware that one of the proposals 
of both the Bills he refers to is that a standcurd of 
edacation shall be fixed by the Court of Session, to 
which all future candidates for admission as pro- 
oorators must attain, and that being so, the use of 
local societies, or incorporations, or monopolies, in 
the shape of charters will be unnecessary. And as in 
England all candidates are examined in London, so 
in Scotland all candidates will be examined in Edin- 
hughj there will be no fear of unqualified persons 
being admittadi and no portion of the oountry will 
bi oppiMod or onmm. OneofoorcontemponuT's 



suggestions is, that the period of probation and the 
standard of attainments required by entrants should 
vary in different parts of the country. This sug- 
gestion has more than once been made, discussed, 
and dismissed as untenable. The law to be ad- 
ministered is the same, whether in Edinburgh, Olas- 
gow, or the Long Island; and if a different standard 
of education were to be permitted in the latter place 
from the former, the evils which the Bills contem- 
plate removing would still remain, and the profession 
would be practically cut up into numerous classes of 
procurators, some having more, some having less 
learning, and some none at all, according to the 
riches or poverty of the localities in which they 
were fortunate or unfortunate enough to be placed. 
The profession would, therefore, not be one, but 
many. There would be learned lawyers in Edin- 
burgh, Glasgow, Dundee, and Aberdeen, while those 
resident in what may be called the middle class 
towns might be content with a lesser modicum of 
learning; while in more remote and less populated 
districts there would be procurators who were mere 
caTitores formularum. This, it appears, to us, would 
be the practical result on the profession if our con- 
temporary's suggestion were embodied in a clause in 
the new KU; its effect on the administration of the 
law, and its cultivation as a science, could not faU to 
be most depbrable. But as we have abeady stated, 
the saggestion has been already considered and dis- 
missed, although we give our contemporaiy credit 
for the earnestness and good faith with which it 
has again been made. Our contemporary lays great 
stress on the payment of fees as a condition of 
admission. If these fees tended in any d^^e to 
raise the status of the profession, we have no objec- 
tions to fees, however large and exorbitant ))ut 
when it is proposed that ''the edacation and MfiiMk* 
meats of a gentleman" are heaoeforth to be the chief 
testi of qqaUficationi the money tMt ought to be dto* 
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carded, and if money is to enter into the question at 
all, it oo^t to ligpynade a fiscal question, and left to 
the government TTifrjr stamps are now payable by 
all entrants in the three kingdoms^ bat we are not 
aware that in England, Ireland, and with few excep- 
tions in ScotUnd, the candidate is mulcted in any 
&rther sam as a condition precedent to his admission. 
At present, under the Act of Sederunt, a procurator 
once admitted and practising may go where he 
pleases in Scotland, but our contemporary seems 
to think that a residential test ought to be adopted. 
For instance, he would not allow a procurator in 
Qlasgow to enter and plead before the Courts at 
Airdrie, Hamilton, or Lanark, although these latter 
Courts are in the same county with Glasgow, and 
that only because the procurator is resident in Qias- 
gow. It la well known to the profession in QL&sgow 
that a considerable proportion of the Court business 
of the Middle and Upper Wards of that great county 
goes, directly or indirectly, through the hands of 
Glasgow procurators, many of whom are not procu- 
rators before these Courts. The direct effect of this 
proposal may be judged of by this fact. 
. Our contemporary may now know that his fears 
are vain and that his suggestions are not at all novel- 
ties. And conservative though lawyers are asserted to 
be, we hope that the procurators of Scotland will not 
permit themselves to be tied up into little knots and 
bundles, and call themselves dose corporations, resist- 
ing every approach of improvement and liberality; 
desirous rather to be great in their own locality, 
than the honoured members of a great national 
incorporation, each reflecting honour upon the other, 
and each striving to advance the science, in the 
administration of which he is a humble student and 
helper, and maintaining the character and honour of 
the profession, so as to win the esteem and mtirif^iin 
the confidence of the public. 



SUMMARY PEOCEDUfiE ACT. 

(Conduded from page 4A.) 
S^^ hy Officer of Oowi, 
I, XF., report, that by virtue of the foregoing Judg- 
ment and Warrant, I have made diligent Search for 
Croods and Effects of the within mentioned /.iT., and 
that I can find no sufficient Goods and Effects whereon 
to levy the Sums within mentioned. 

Humbly reported this Bay of l^ 

[miimim^ofQffieer.] 

Tf avTtmf of In^orUomnent. 
At the Day of the 

Justice lor Sheriff or Magistrate], in respect it appears 
that the Sum Tor Sums] mentioned in the foregoing 
Conviction, with the Expenses of Diligence, have not 
been paid, and that no sufficient Goods and Effects can 
be found whereon to levy the said Sum [or Sums] and 
Ezpensesi grants Warrant to Officers of Court to appre- 



hend the said J.K,f and convey him to the Prison of 

and to the Keeper thereof to receive and detain 
him from the Period ci from the Date of his 

Imprisonment, unless the said Sum [or Sums], with the 
further Sum of £ for the Expenses of Diligence, 

shall be sooner paid. 

ISignatmt of Jmige^l 

5. Conviction far a Penalty to he recovered by Poinding 
and Impruonment. 

The Justices [or Justice, or Sheriff, or Magistrate^, in 
respect of the Judicial Confeasion of the said J.K, [or of 
the Evidence adduced], conyict the said J,K, of the 
Contravention [or Offence] charged [or state to wkai 
Extent he is gttiUy']^ and therefore adjadge him to forfeit 
and pay the sum of £ of Penalty [or of modified 

Penalty, where there is Power to modify]^ [with the sum 
of £ of Expenses, where Expenses may be awardedj] 
and* ordain instant £xecuti<m by Poinding and Sale, 
and Imprisonment for the Period of DaySi in 

default of immediate Payment [or if Time is allowed, 
say, within Days from this Date] ; graiit Warrant 

to OfficerB of Court, in default of Payment of the said 
Sam [or Sums], for immediate Poinding of the Goods 
and ESTects of the said J,K., and summary sale thereof 
on the Expiration of not less than Forty-eight Hours 
after such roioding; appoint a Return of such Poinding 
and Sale to be reported within Eight Days from this 
Date; and in default of Payment mnt Warrant to 
Officers of Court to apprehend the said J,K,, and oonv^ j 
him to the Prison of , and to the Keeper thereof 

to receive and detain him for the Period of Days 

from tiie Date of his Imprisonment, unlen the said Sum 
[or Sums], together with the Expense of Poinding, if any, 
shall be sooner paid, or Liberation shall be granted. 

[SigntUmre of Judges or Jwdge,} 

Warrant of LSberaUon, 
The Justice [or Sheriff or Magistrate], in respect the I 
Complainer has failed to certify by the Report of an I 
Officer of Court that no sufficient Goods and Effects of 
the said J,K, can be found whereon to levy the Sums 
specified in the foregoing Conviction within the Period 
of Eight DavB ther& mentioned [or in respect that a 
sufficient Pomdinff and Sale of the Effocts of the said 
J,K, has been macCs], grants Warrant to the Keeper ci 
the Prison of for the immediate Liberation of the 

said J.K. 

[Signature of Judge.} 

6. Judgment for a Penally recoverable by Diligence. 

The Justices [or Justice, or Sheriff, or Magistrate], in 
respect of the Judicial Confession of the said J,K, [or 
of the Evidence adduced], convict the said J.JC of the 
Contravention [or Offsnce] charged [or state to what 
Extent he is gwUy'], and therefore i^udige him to forfeit 
and pay the Sum of £ of Penalty [or modified 

Penalty, where there is Power to modify], of £ , 

and also find the said J.K. liable in £ of Expenses 

to the Complainer, and* ordain instant Execution by 
Arrestment, and also Execution by Poinding |and Im- 
prisonment, where there is Power to imprison}; grant 
Warrant to Officers of Court to arrest all D^bts and 
Sums of Money owing to the said J,K., and [if 7\'iiie is 
allowed, add, in definult of Payment within Days 

from this Date], to Poind his Goods and Effects, and to 
sell the same at the Expiration of not leas than Forty- 
eight Hours after such Poinding, without further Notice 
or Warrant; [where the Act authoriKS Imprisonment, 
add], and appoint a Return or Execution of such Poind- 
ing and Sale to be made within Days from the 
E^iixation of the Period hereby allowed for Payment, 
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nnder Certification of Imprisonment [if for a Tenti, 
nedfy the Term\^ in de&ult of Payment or ReooTory of 
the said Sums with the Expensee of DiUgenoe before 
the Time allowed for sach Report. 

[^igwOwt of Jwiget or Jwigt,'\ 

Wanwid of Imiprxwimmt io he ffrwnUd ^po% Qfioa's Mtgport, 

The Joatioe [or Sheriff, or Magistrate], in respect it 
appears that the Sams mentioned in the foregoing Judg- 
ment, with the Expenses of Diligence, hare not berai 
paid or recoyered under the said Judgment in whole or 
m part, grants Warrant to Officers of Court to appre- 
hend the said J.K^ and convey him to the Prison of 
, and to the Keeper thereof to recdre and 
detain him until liberated in due Course of Law [pr^ if 
the Imprisonment is for a Term^ say^ for the Penod of 
Days finom the Date of his Imprisonment, 
unless the said Sums, with £ for the Expenses of 

Diligence, shall be sooner paid.] 

[Signatftre ofJndgt,'\ 

* [Ifaiiks Hearing it AaU appear thai Uu istwing of a 
Warrant of Arrestment, Poinding, and Sale wndd be 
inexpedient, then, in plaee of ihe Warrant annexed to 
the Judgment in the preceding Form, say: 

And in respect it is inexjpedient to issue a Warrant of 
Poinding and Sale [or or Arrestment, Poinding, and 
Sale3i (ffdain instant Execution by Imprisonment, and 
grant Warrant to Officers of Court to apprehend the 
said J.K.^ and conrey him to the Prison of , 

and to the Keeper thereof to receive and detain him for 
the Period of from the Date of his Imprison- 

ment, unless the said Penalty and Expenses sbidl be 
sooner paid.] 

I7%is Form onfy to he toed where the Aetsfotsnded on autho- 
rise Imprisonment for a specified Period,] 



7. Judgment and Warrant Ad factum prcestandumj 
and^ in defauUy Imprisonment, 

The Justices [or Justice, or Sheriff, or Magistrate], in 
req«ct of the Judicial Confession of the said J,K, [or of 
the Evidence adduced], find the Complaint proven [or 
state to what Extent it is proven^ or state any other Find' 
in^s that may he considered necessary'], and ordain the 
BSid J,K. to [here state the Matter required to he done], 
under Certification that if, upon a Copy of this Judg- 
ment being served upon the said J,K. oy an Officer of 
Court, he shall neglect or refuse to obey the same within 
the Period of after such Service, he shall be 

imprisoned for the Period of Days: Find the 

said /.JT. liable in £ of Expenses to the com- 

^biner, and failing immediate Payment thereof [or, if 
Time he allowed^ within Days fh>m this Date, 

My], ^rant Warrant for Beoovery of the said Sum by 
Poinding of his Goods and Effects, and summary Safe 
thereof, etc., [as in No. 4 of this ScheduU.'] 

ISignature of Judges or Judge.] 

Wmrrant of Imprieomnent. 

The Justice [or Sheriff, or Magistrate], in respect it 
ii now proved to his satis&ction that a Copy of the fore- 
gomg Judgment waa duly served upon the within-named 
/.IT., upon the Day of , and that 

he has not as yet obeyed the Order therein contained, 
snd that the Period appointed for Implement thereof is 
iiow eaLpired, {(rants Waixant to apprehend the said /.iC., 
todconTejbim to the Prison of , and to the 



Keeper thereof to receive and detain him for the Period 
of from the Date of his Im{||^nment. 

[Signature of Judge.] 

[Note.-— A Warrant Ad fleu^um prsBStandum in the 
above Form may, if required by the Act, be com- 
bined with a Conviction or Judgment for a Penalty. 
Where Judgment is given for the Expenses of ob- 
taining a Warrant Ad factum pnestandum recover- 
able by Poinding and Sale, and Imprisonment in 
default, the Proceedings shall be as nearly as pos- 
sible in conformity with the Forms above described 
for the Recovery of Penalties and Expenses. If 
the Expenses are declared to be recoverable by 
ordinary Diligence, or by Arrestment and Poind- 
ing, the Warrant and Procedure will be as in 
No. 6.] 

8. Judgment ofAbsohitor or Dismissal. 

The Justices [or Justice, or Sheriff, or Magistrate], 
assoilzie the within-designed J.K. from the foregoing 
Complaint [or dismiss the Complaint]. [// an Award 
of Expenses be competent, add,] Find the within-designed 
A.B., Com^dainer, liable to the said J.K. in the Sum of 
£ of Expenses, and decern and ordain instant 

Execution therefor by Arrestment, and also Execution 
by Poinding and Sale and Imprisonment, if the same be 
competent, after a Charge of Fifteen free Days: Grant 
Warrant, etc. [as in No. 6, omitting Warrant of Im^ 
prisonment when incompetent.] 

[Signature of Judges or Judge.] 

9. Extract of Judgment convicting, absolving, or dis' 
missing [as the Case may be.] 



the 



Day of 



At 
Presence of . In the Comjplaint at 

the Instance of A.B. against CD., charging him with 
[name ihe Crime, Offence, or Contravention], as particu- 
larly set forth in said Complaint, the Justices [or Jus- 
tice, or Sheriff, or Magistrate], in respect of [state the 
Terms of the Judgment, and of any subsequent IVarrant 
upon which Execution is to proceed.] Extracted by me, 
Clerk of Court. 

[Signature of Clerk.] 

JBxeeution may proceed either upon the Judgment and War- 
rant itsdf, or upon an Extract in the above Form. 



ACTS OF THE LAST SESSION OP 
PARLIAMENT. 

Chap. 106. 
An Act to authorise the Lords CommissionerB of the 
Treasury to make provision in regard to the Salaries 
of certain Sheriffs-Substitute in Scotland.— 29th 
July, 1864. 

*^ Whereas, by an Act passed in the sixteenth and 
*^ seventeenth years of the reign of Her Migesty, chapter 
^* eighty, it was provided that it should be lawftd to grant 
^^ to any salaried Sheriff-Substitute then in office, or his 
" successor, or to anv Sheriff-Substitute thereafter to be 
^* appointed under the said Act, such salary as to the 
«« Commissioners of Her Mi^y's Tremry might seem 
^* meet, the same not in any case exceeding one thousand 
(( pounds by tiie year, and not less than five hundred 
'* pounds by the yean" Be it enacted by the Queen's 
Wxb EzoeUent MigeBty, by and with toe advice and 
oonwat of tho Locda Sfdritiial and TemponJi and Gom« 
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moBB, in this pieaent Fariiameat asBembled, and by the 
authority of the same, as follows:— 

1. It shall be lawful for the Lords Commiaaionere of 
Hep Majesty's Treasury, if they shall think fit, to in- 
oreasethe salaries of two of the Sheriffo-Substitute 
acting in ihe county of Midlothian, and two of the 
Sherifis-Substitute acting in the county of Lanark, to 
any amount not exceeding fourteen hundred pounds by 
the year, anything in the said Act notwithstanding. 

2. That it shall be lawful for the Lords Commissioners 
of Her Migesty's Treasury to provide for the salary of 
the Sheriff in Chancery in Scotland, in like manner as 
they are empowered to make provision for the salaries of 
the other Sherifib in Scotland, anything in any Act of 
Parliament notwithstanding. 

Note. — ^It is an old and venerable custom to designate 
oeriaun laws by the names of the person or persons who 
have promoted them, or who have been chiefly connected 
with Uieir enactment; and in place of the long and 
involved titles of our modem laws it ia often convenient 
also to use a short title. With this idea probably 
" wambling in his head," as a certain old Scottish Jadge 
would have said, another Judge, when recently speaking 
of the legislative work of the Session, called this short 
Act, "The Sweet Act" of the Session. We have no 
objections to the name, although there are some Sheriffs 
and Sheriflfe-Substitute who may perhaps object to the 
Act itself. But honi soit qui mal y pense. 



Chap. 110. 
An Act for the Amendment of the Law relating to 
Mitigation of Penalties.— 29th July, 1864. 

"Whereas, by various public Acts of Pariiament, 
" penaltia are imposed in respect of certain offences, and 
"y is provided that such penalties are not to be reduced 
"Mow the limits in such acts specified; and wheress the 
"provisions of the said public Acts are contravened by 
"•pedal enactments introduced into certain local Acts, 
"empowering the Justices or Court having cognisance 
"of offences in certain localities to mitigate all penalties 
"in respect of such ofifenoes; and whereas it is expedient 
"to jyrevent such contravention as aforesaid of the 
"general law:" Be it enacted by the Queen's Most 
Excellent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority 
of the same, as follows: — 

1. Where any public Act of Parliament provides that 
in respect of any offence therein mentioned, a penalty is 
to be imposed of not ksa than a particular sum of money, 
or of not less than a certain term of imprisonment, or 
other punishment therein specified, it shall not be lawful 
for the Justices or Court having cognisance of such 
offence to mitigate such penalty below the limit specified 
in that Act of Parliament, in pursuance of any power of 
mitigating penalties conferred on such Justices or Court 
by any lood or private Act of Parliament. 

2. This Act may be cited for all purposes aa "The 
Limited Penalties' Act, 1864." 



Treatise ok the Parochial Ecclesiastical Law 
OF Scotland. By John M. Duncan, Advocate, 
Author of "Digest of Entail Cases," and " Manual of 
Summary Entail Poroedure." Edinburgh: Bell & 
Bradfute. 
Twenty years have elapsed since Mr Danlop's book on 
Parochial Law was published, and we all know what 
havoc such a time makes on all law books. And Uiis 
branch of the law has not escaped the changes incident 
to the efflux of time, or, let us say, has benefited by 
various enactments and former cases farther illustrated, 
explained, or expanded by new decisions. Very few 
lawyers follow the laborious though useful practice of 
posting up their books by summaries of cases and Acts 
of Parliament. They prefer leaving it to some laborious 
lawyer like Mr Duncan to do this for them in the shape 
of a new book, or a new edition of an old one. Few 
branches of law touch us all so nearly as parochial law, 
whether simply as citizens, or as schoolmasters, clergy- 
men, or proprietors and patrons. The foundation idea 
of the parochial economy is ecclesiastical — a space suffi- 
ciently large for the management of a clergyman for the 
cure of the souls resident within the bounds — churches 
must then be built— manses of course follow, with their 
■customable sustentation in the shape of tithes, glebes, 
minister's grass, etc. These temporalities require to be 
regulated and fixed. Laws are enacted to enforce order, 
and decency, and equal contributions from those on 
whom the law has imposed the duty of hsiilding and 
maintaining these fabrics and paying the tithes. The 
Parochial Church Courts require regulation. The Kirk 
Session is in some respects an important branch of the 
Established Church, having secular as well as moral 
and ecclesiastical duties to perform. The labour oon- 
nected with the management of the poor formerly 
in the hands of the Kirk Session is now gi«atiy 
curtailed; but Kirk Sessions have still ddicate and 
useful duties to perform in this department. The 
schools and schoolmasters are still under the manage- 
ment of the parochial authorities, though many are 
desirous that education should be phioed in other hands 
and more liberally dealt with. And finally we have the 
kirk-yard, where " the rude forefathers of the hamlet' 
sleep," and from whom the rich and the noble are no 
longer separated. An appendix of statutes, Acts d 
Sederunt, and an index of cases is added. Of all 
these topics Mr Duncan's book treats, and treats 
copiously and lucidly, bringing down the law to the 
latest enactment and the last decision, so that tiie patxon, 
the clergyman, the schoolmaster, the parishioner, and 
specially the lawyer will find in Mr Duncan's pages 
every point which has been raised, illustrated hj 
cases, and discussed intelligently and learnedly. We 
recommend Mr Duncan's book as an honest and faithful 
guide in nearly every difficult question which can oooor 
in parochial law. 
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Dispoedtion — Absolute — In Becurity. — Certain repairs 
were made on house property at the request of parties 
who had hekn formerly the owners^ and were still 
believed to he so ly the tradesman. Bills were granted 
' by the late owners for the repairs^ hut they became 
insolvent before the hills hecame due^ and they were 
ultimately dishonoured. In an action by the tradesman 
against the party to whom the property had been 
absolutely disponed-^Held (reversing the Interlocutor of 
the Sheriff' SuhstUute) that the party holding the pro- 
perty under an ex fade absolute disposition was liable 
for the repairs^ and not the former oumers though they 
were the employers. 

See ante, page 102, YoL 11. 

The InterlocQtor reported was appealed, and partiea* 
procarators having been heard, the Sheriff pronounced 
the following judgment: — 

Having heard partieB' procoraton under the punuer^s 
appeal upon the Interlooator appealed against, and considered 
the proof addnoed, {HroductionB, and whole process, adheres 
to the said Interlocutor in so far as the findings in point of 
fact ar» conoexned, but on the questions of law involved in the 
case, fov the reasons stated in the following Note, alters the 
Interlocutor complained of. Finds the liabiUty of the d^ender 
for Uie balance of the account sued for established in law, 
by the admitted facts that he is feudally vested in Uie subjects 
M absolute proprietor, and was so at the time tiie work was 
executed on his property, payment of which is now sued for; 
that though he did not hiinself give the orders for the ezecu- 
tion of the work, yet he was cognisant of the orders having 

been given by the K s, from whom he aoqoired the property, 

and made no objection to the work or repairs goiog on; that 
the defender holds the property, not in trust for others, but 
mainly for himself, in seouiity of his own advances; that the 
property has been greatly enhanced in value by the operations 
of the pursuer, for payment of the balance of which payment 
IS now sought, and that it is a general principle of law, nemo 
ddfit locii^pUtari ewn alium jaetwra: Therefore repels the 
defences, decerns against the defender for the sum of £74 16s 
6d, being the balance due of the pursuer's account for work 
done after the defender had become proprietor of the tene- 
ment, with interest on the said sum as libelled, the pursuer 
being bound simMl €t semd vrith receiving. payment of the 
sums decerned for to deliver up any unpaid bills in his hands 
for the cost of the work in question cancelled: Finds the pur- 
saer entitled to. expenses, appoints an aoooont thereof to be 



given in, and remits the.same to the auditor of Court to tax 
and report, and decerns. 

Note.— Had the defender merely held the subjeoU in trait 
under his two dispositions 20 th Oct, 1858, and 19th Mardh^ 
1859, the Sheriff would have been inclined to have adhered to 
the able and articulate Interlocutor of the Sheriff-Substitute 
under review, which is founded mainly on the authority of the 
case of Sdbj^s Heirs v. /otty, 5th June, 1795, the rubric of 
which is "a person holding an heritable right in trusty 
and having a right of retention over it for debta- owing 
to him by the proprietor, is not liable for the claims 
of tradesmen for meliorations made upon it by desire 
of tiie latter " — ^that la, the proprietor. The Sbe^ sppro- 
hends there can be no doubt that that decision was weU 
founded, and would probably be adhered to by the Court in 
similar circumstances. But the species facU in that case, and 
the principle in law applicable to it, are not analogous to what 
is hwe represented, but a contrast to the present case. That 
decision was to this e£Eect, that a trustee holding a propecfy 
in trust for others is not liable for the cost of mdioratkms, or 
repairs, ordered by the proprietor. The trustee was there the 
ddfender, and the question was, whether he was responsible 
for what the proprietor had ordered. But what is the species 
faeti here ? The defender in the present case is not the trustee, 
but the proprietor of the subjects; and the question is^ 
whether he is not responrible for the cost of meliorations 
executed under his eye, though ordered by the former pro- 
prietors who had become insolvent, and conveyed the property 
to the defender. The pursuer says he executed the work on 

^e credit of the property, on the order of the N s, the 

former proprietors, and whom he believed still to be so. The 
work was done under the defender's eye, he having taken 
possession of the property, and intimated to the tenants to 
pay their rents to him. The value of the property was greatiy 
enhanced by the pursuer's operations. It is even sakl that 
the rental was thereby raised from £250 to £340 a year. 
The whole of this increase accrues to, and becomes the pro- 
perty of the defender, who, under his dispc^ition tx fads 
absolute excludes every other party from partidpating in or 
attachmg the rents. It may be quite true, and indeed was 
admitted, that the disposition was granted in security of 
advances only. But these advances or debts are mainly, if 
not wholly, due to the defender himself, who obtained the 
absolute disposition jost that he might be secured in payment 
of it. It was even Eaid at the debate that the debts affecting 
the property were so larp^e that the rents barely sufiBced to 
pay their interest. If this be the case, the addition made to 
the rental through the pursuer's operations is a direct gain to 
the defender; and it is a general prindiile of law that no one 
is to be enriched by the loss of another, and that prmciple 
would be directiy violated if the pursuer woe to be cut out of 
iJl daim for payment of operations by which the defender's 
property was materially benefited. The present case is, 
therefore, not parallel to, but directiy the reverse of, the case 
of Selby's hdrs, in 1795, relied on by the Sheriff-SubBtitutc. 
For what that dedsion found was that a trustee, holding a 
property for others, was not responsible for the cost of meliora- 
tions upon it, ordered by the proprietor; whereas, what the 
defender here contends for is that a creditor who has become 
absolute proprietor of a l«operty, in security of advances 

A* 
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made by him, is not responsible for the cost of impiOTOments 
made on the p i u par ty while he was proprietor. At fiist 
sight there appears to be an important speouJty in the present 
case in favour of the defender, in oonseqnenoe of the N i^ 
the former proptieton, having not only ordered the meliora- 
tionSy the cost of which is in question, but granted bills to the 
pnrsaer in payment of the whole aooonnt, some of which have 
been paid and some renewed, while the longest in date are 

still owing and dishonoured by the N s having stopped 

payment If this had taken puce while the pnxsner was ui 

the knowledge that the K s had disponed the proper^ to 

the defender, the Sheriff wonld have oeen intoned to hold 

that the pnrscler had made his election to take the K s^ 

who ordered the work for his sole debtors. But it is admitted 
that this was not the case. On the oontraiy, the pnrsner 
undertook the work on the ftith of the. N s being the 
proprietors, took the bills from them in the belief that they 
still held that character, and got payment of part of the biDs 
in the same unsuspecting b^iet It was not till the latter 

bills were dishonoured by the N s* suspending payments 

that the pursuer was led to make inquiries, which led to the 
discovery that they had conveyed the property absolutely to 
the present defender. This consideration appears suffidently 
to meet the specialty arising from the pursuer having taken 

bills from the N s for the price of the work. From first 

to last the credit was given, not to the N s personally, 

but on the properly which they were supposed to hold, and 
did actually hdd at one time; and the moment that the pur- 
suer discovered that that property changed hands, he made 
application for parent of the woric to its present owner. It 
need hardly be said that when the bills were dishonoured, and 

the N s suspended payment, the original debt revived, and 

the bills ceased to be regaoded as payment of the debt. Bot 
in order to avoid all disputes on that head it has been deemed 
proper to qaalify the extract of the decree now pronounced, 
with the condition of the pursuer delivering up Hmvl et iemd 

with payment of its contents, the unpaid bills of the K s 

granted to him for the cost of the work in question* Had the 

N s continued to hold the property, the pursuer could 

have done diligence sgainst them for the balance of tiie bills, 
and arrested me rents of the property, so fiur as not covered 
by prior securities. From this he has been cut out by the 
conveyance of the property absolutely to the defender. This 
aflbrds an additional reason for not permitting the N s to 
profit by their tortious act in convening away the property cm 
the eve of bankruptcy, and for allowing the pursuer still to 
recover payment of hk debt out of the hands of the party to 
whom they had so conveyed their property. 
Ad. David Hannat. AU, Aletaitobb Wait. 
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A V. B. 



Agent and Client— Taxation cxf Account— Ezpensee. — 
In an action hy an agent for a professional accouuty 
vpwards of one third was taxed off. FoUotoing ike 
spirit of the English rttky where expenses are disallowed 
if one sixth is taxed ojf, and the case of Clyney. Spence, 
7th December^ 1827, where one fifth was taxed off, and 
expanses disallowed^ one half costs was only allowed to 
the pursuer, 

A, a procurator in Glasgow, raised this action against a 
client for payment of a professional account. The 
account was sent to the auditor for taxation; thereafter, 
parties* procurators having been heard, the Sheriff-Sub- 
stitute pronounced the following Interlocutor: — 
Having resumed consideration of this process, with the 



proof and ptoduetians, and haviqg heaid parties' piooocaAoii 
thereon. Finds that the dsfaidsr admits on rsoord tiuvfe lis 
employed.the purraer to do ptofesnooal wosk lor Urn: Flads 
that flie deieiider has not pioved thai the pmiier a ss uii i l 
huQ that the whole woidd not esoeed £20, but be has pRnnsd, 
by the pvodnctioiis lodged by him on 27th May, 18^ that 
he had, befiors this aotMD was raised, paid the punflmms 
to the amount of £7 15b, on aoooimt of ssid wosk, and the 
parsoer has acknowledged said pransnts, by the minnte cC 
Mtriotion lodged by him on 26th Jmie, 1862: Finds that the 
auditors having itniok off £11 17s 4d from an aoooimt of £43 
4s 3d, instmets the detedei^s avennent that the aoooont is 
greatly overehaived: Finds, that after dednoting the £7 IGs 
paid to aooonnt Mors this action was raised, and £12 6fl ra- 
oeived by the pozsner under the mterim decree, of date 89tii 
October, 1862, from £31 lOi lid, being the amount of the 
pnrsoer^s aoooant as taxed, there remains a balance of £11 lOi 
lid still dne by the defender to the pnitaer. 'Butebn 
decens against the defender lor ssid sum of £11 lOi lid, 
with interest on sud som, and also on ssid som of £12 6s^ m 
terms of the condosions of the sommons: Fmds the pmnner 
entitled to expenses, subject to modification, in regpect of hie 
fiulure to credit the defender ^th the sums paid, and abo in 
respect of the large sum struck off in taxation: Modifies the 
same to two-thiras of the taxed amount, and appoints aa 
account to be given in, and remits the same, when lodged, to 
the auditor of Court to tax and report^ and deoecns. 

This Interlocutor was appealed, and after a bearing 
the Sheriff pronounced the following judgment: — 

Having heaid parties* psoourators under the defender's 
appeal upon the Interlocutor appealed against, and made 
aviaandum, and considered the closed record, proof adduced, 
produotions, and whole prooesB^ Finds that the preoant is an 
action brought by the pursuer for payment of a professional 
account of £43 48 3d, for law budnees done^ and moneys <fis- 
bursed by him for the defender, the profiBsnonal charges being 
£38 17s, and the outlay £4 7s 3d, and relating almost entirely 
to a process of cesno raised by the defender, and conducted faj 
the pursuer: Finds that the account libelled on, ends on 16tli 
Apnl, 1861, and although the present action was not rsised 
and served on the defender till 18th May, 1862, or fhiitesa 
months thereafter, yet no oopy of the account was rendered 
to the defender tiU a day cr two before the action was served 
andatatime when it is said he was absent from home: Finds 
that the defender, in his minute of defenosb admits that he 
employed the pursuer to do the budneaechaiqB^ for, but onlv 
upon tiie assuranoe that the whole would not exceed £20, ana 
that to account thereof, the defender had paid £7 15sj which 
was not given credit for in the smnmons, and separatwi that 
the account was oreatiy overcharged: Finds that on 21st May, 
1862, the defender's minute of defence was lodged, and on 
25th June, fbUowmg, a minute was lodoed for the pazsner, 
admitting the £7 16s paid to account, and restrioted tiie sum- 
mens accordingly; and on 29th Oc^ber, 1862, deoree waa 
pronounced ad imterim agunst the defender for £12 Ss, beii^ 
the balance of the admitted amount of £20, after dednoting 
the £7 15s paid to account, whkh sum of £12 5s is admitted 
to have nnce been paid: Finds that the account was remitted 
to the auditor for taTation, and that the auditor has taxed off 
the professional charges, amountiDg to £88 17s, the sum in all 
of £11 7s 4d, and on account of this overdiarge^ and the por- 
suer*s fkilure to give credit in the sommons for the £7 158 
paid to account, the defender main tains that he ia not only 
not liable to the pursuer in expenses, but that he is entitled 
to his expenses: Finds it admitted by the defender, that in 
point of bw he has failed in provmg the alleged agreement 
by the punner to do the wh<de work for a sum not exceeding 
£20, as there is no evidence of it except the defieoder's own 
oath, which is directly contradioted by that of the pursuer: 
Finds that, in these drcumstanoes, the defender is Imble for 
the balance of the account, as taxed by the auditor, after de- 
ducting the foresaid sum c€ £7 15s paid to account, and the 
£12 5s contained m the interim deciee, behig £11 16s lid, aa 
contidned in the Interioontor under review: Finds, however, 
that in the droumstances which hero occur, the defender ia 
entitied to modified expenses of process against the pursuer, in 
respect, on the one hand, the account sued for has been found 
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Cooit for tho sum paid to aoooont; and on the other hand, the 
defender has failed in establishing his allegation that the pnr- 
itier was to do the whole bnsineaB for a sum not exceeding 
£20: Modifies the defender's expenses to one-half^ and allows 
the taxed amount to be deducted from the sum decerned for 
by the Interlocutor under review, and appomts an account of 
the expenses to be given in and taxed by the auditor, and 
alters the Int^ocutor oompUuned of accordingly, and decerns. 

NoxB.— The Interlocutor now pronounced is pretty nearly 
the same as the one originally pronounced by the 8heri£F-Suh- 
Btitute, which appears to have been subsequently altered into 
finding the defender liable in expenses, although the reasons 
assigned for subjecting him in costs are the very reasons why 
he should get> expenses from the pursuer. The sum taxed off 
the account sued for being above a third of the professional 
charges, evidently gives the defender a right to his expenses, 
modified, as above, in respect of his failure to prove the special 
agreement. In England, an overcharge in an attorneys Inll 
of one-sixth of the account, renders &e attorney by statute 
liable in the costs of the action; and in Scotland it was fixed 
by the case of Clyne v. ^penct, 7th December, 1827, that an 
overcharge to the extent of a-fifth rendered the agent daiming 
the account liable in expenses. The pursuei's account for 
conducting the cemo has been taxed by the auditor on the 
medium scale, which makes the difibrenoe mainly between the 
sum demanded by the pursuer and the sum allowed by the 
aaditor. It was stated that the debts given up in the eeano 
were above £13,000, and the assets £900, and in these dr- 
cumstances the pursuer contended that the suitable scale to 
adopt was the one for cases above £100, whereas the auditor 
had adopted the scale from £25 to £100. The auditor held 
that, as there were no pecuniary conclusions involved in the 
cemoj the proper scale to adopt was that from £25 to £100, 
and l^e Sheriff thinks he was right in doing so. But though 
this seems to be &e rig^t view, yet the matter was one open 
to difference of opinion. On the other detaOs of the account 
charged, the Shonff adheres to tiie auditor's report; and 
although he entirely absolves the pursuer from any tortious 
proceeding in a matter open to difference of opinion, yet, as 
the opinion formed and acted on by him is contrary to the 
opinion of the Oourt> the defender is entitled to modified 
expenses. The 8hei^ would have given the defender two- 
thuds of his costs, as originally awarded by the Sheriff-Sub- 
stitute, were it not that he has evinced no inclination to ]>ay 
over what is justly owing, but on the contrary has denied 
everything he could, and paid the sum decerned for, ad intervn^, 
onl^ after an appeal to the Sheriff and the decree was extracted, 
which evinced a titigiouB spirit^ even in matters beyond reason- 
aUe dispute. 



10th BSGEMBSBy 1868. 

BHSfilFF COURT, LAKAEKSHIBE-GLASGOW. 

(Mb Shbbov BbUi.) 



The Faisi^t Hkbitable Propbbty Izttestment 
Society v. J. W. Guild (HendfirBon's Trastee) & Others. 

A BuUdxag Society raised an action of maiUs and duties^ 
calUng the tenants in the property^ certain postponed 
Bondholders^ and the Trustee of members^ who had 
become bankrupt. The pursuers stated their debt to be 
£2000, no deduction having been given for contributions 
made by the members^ which it was maintained were 
forfeited in terms of the society s rules — Held by the 
Shsriff-Subsiitutey and acquiesced tn, that the contri- 
butions must goj pro tanto, in payment of the bond, btU 
that the profits accruing on the shares were confiscated; 
and in respect of the plaris petitio, (he pursuers were 
found liable in half expenses to the defenders. 

The pursaers raised this action of maiUs and duUes 
agunst tbe tenants of the property desGribed in a dis- 



position in security, in their favour, and produced in 
process, for payment of the rents of their several houses, 
and also against certain other defenders for their in- 
terests. 

The only defenders who appeared and stated a defence 
were Messrs Moody & M'Clure, writers in Glasgow. 
Their defence was— Preliminary — 

(1) No title to sue; (2) All the parties interested have 
not been called. The party Henderson, mentioned in 
the sammons, should have heeta cited. The party Guild, 
although elected, has not been confirmed trusted on 
Henderson^s sequestrated estate; (3) The action was 
incompetent, irrelevant, and unnecessary. Merito— (4) 
A denial that the defenders are principal debtors in 
the bond of disposition in security founded on; (5) A 
denial that the sum concluded for is due under the said 
bond, and ezphuned that on or about this date, (11th 
January, 1861), the defenders acquired the subjects in 
question from the said William Henderson, conform to 
disposition granted by him in their favour herewith pro- 
duced, at which date, or shortly thereafter, the said bond 
and disposition in security had been extinguished to the 
extent of £1600 or thereby, by paymente made by the 
said William Henderson in name of instalmente paid 
from time to time on eighty shares held by liim in the 
said building society, and it was for the value of said 
shares advanced to the said William Henderson, amount- 
ing to £2000, that the said bond and disposition in 
security was granted. The defenders have always been 
willing to receive a transfer of the said shares, and have 
frequently desired the pursuers or their law agent to 
prepare the same, but the pursuers, or those acting for 
them unwarrantably refused to do so, although the de- 
fenders had consigned the whole arrears due by the said 
William Henderson in connection with the said eighty 
shares. The defenders have all abng been and still are 
willing to pay whatever interest is found to be due under 
the said bond after applying thereto the sums abeady 
paid on account of the said shares; (6) The preliminary 
pleas are repeated. 

The record was then dosed on this minute and the 
summons. On a hearing, the 1st and Sd preliminary 
pleas were of consent repelled; but the second was 
sustained, and Henderson was ordained to be called, as 
a party, by supplementary sammons. This was brought 
and conjoined with the principal sammons; but as no 
appearance was made for him, he was held as confessed. 
A proof was allowed habili modo of the amoant that the 
bond of disposition, in security for £2000, had been ex- 
tinguished io the extent of £1600 or thereby, by payments 
made by Henderson, and the pursuers a conjunct proba- 
tion. This proof having been led, and parties heard 
thereon, the Sheriff-Substituto pronounced the following 
Interlocutor, which has been acquiesced in by the 
puxsaers.' — 

Having heard ptttttes' procnratoni at several diets^ and 
thereafter made avizandum with the whole procoes, finds 
that tids is an action of mailis and duties, in whioh the 
pursuers condnde against certain defenders for thoir interest, 
and also against the tenants of the heritable subjects specified 
and described in the bond and disposition security No 5-1, in 
said pursuers' fovour, for payment by the said tenants of the 
rents, mailis, and duties of thdr several possossions, «or at 
lewt of so mooh of the said rents as will satisfy and pay the 



SHERIFF COURT REPORTS. 



punuen the principal sum of £2000 sfcerfing, interest thereof 
at the rate of 5 per cent per annam, from and anoe the 5th 
AugQBt last, 1861, liquidate penalty, and termly failnres, all 
speofied and contained in" said bond and diBpodtion in secu- 
ntj: Finds that the only porties who have entered appearance 
as defenders are Moody & M 'Clare, writers, and the indi- 
Tidnal partners of that firm, who acquired the said heritable 
subieots from the original owner, Heuderson, conform to dis- 
position No. 7-1, dated 11th Jan., 1861, being of posterior 
date to the pnrsners' bond No. 5-1, which was granted in 
October, 1857: Finds that the said defenders deny in their 
minute of defence that the principal sum of £2000 is 
4iie to the pursuers under the bond, and on the contrary, aver 
^t aaid bond '*had been extinguished to the extent of £1600 
or thereby, by payments made by Henderson in name of 
Instalments, from tune to time on eighty shares held by him ** 
in the pursuers' society: Finds that this avennent being denied 
by the pursuers, the defenders were allowed a proof of it 
habUi modo by the Interiocutor of 26th June 1862: finds that 
proof having been led accordingly, and parties heard thereon, 
A remit was made to an accountant, by Interlocutor of 18th 
Nov., 1862, to consider the proof and whole productions, and 
to report what amount of subscriptions had been paid by Hen- 
derson, who had become bankrupt, to account of said eighty 
shares, and also what sum was due to the pursuers by Hen- 
derson on the footing of a settlement of accounts taking place 
on the principle of Bule 26 of the rules and regulations of the 
pursuers' society, of whicdi No. 6-1 is admittedly a printed 
oopy: Finds that the accountant made under this remit the 
report No. 16, in which he states — Ist, that Henderson had 
paid as at 5th August, 1861, being the hist date of any pay- 
ment made by him, the sum of £832 as subscriptions towards 
the eighty shares; and 2d, ibat the sum payable by him to the 
pursuers for the redemption of tbe prop^ty contuned in the 
heritable bond was at 3d Feb., 1862, £1162 2b: Finds that, 
whilst both parties admit tiiat the above report is substan- 
tially correct, two questions have been raised by the pursuers, 
a&d one by the defenders, which require adjudication before 
decision can be come to on the merits: Finds that the pur- 
suers contend, in the first place, Ihat the amount of the fort- 
nightly subscriptions p^d by Henderson to account of the 
eighty shares held by him cannoj^ be imputed in extinction 
pro tanto of the loan of £2000 advanced to him, but might, 
if not forfeited, bo imputed to the acquisition of a certain 
interest in, or a certain number of shares of, the sodelgr, 
which acquisition might be claimed by the trustee m 
Henderson^s sequestration as an asset of the bankrupt estate, 
whilst it cannot be founded on by the defenders as in any 
way afiSscting the pursuers* right to recover the whole of said 
loan out of the heritable subjects held in security thereof: 
finds, however, that the first and fundamental rule of the 
pursuers* sodety, as contained in No. 6-1, is as follows— 
''This society is established under the provisions of the 
Act of Parliament 6Ui and 7th WiH lY., cap. 82, for the 
purpose of raising a stock or fund, by fortnightly payments, 
of one shilling upon each share, said stock or fund being 
for the sole purpose of enabling each member to receive out 
of the funds of the society the amount or value of his share 
or shares therein on dwelling-houses, or other real or heri- 
table estate, to be secured to the society in the manner 
mentioned in said Act:" Finds that the regulations which 
follow the above point oat how the shares are to be applied 
for, and what entry-money and fortnightly subscriptions 
ate to be paid by members, and also what interest is to 
be paid upon advances in addition to the said fortnightly 
subscriptions; and then it is provided by rule 84 that, where 
the sum of £25 for each share has been fully paid up to, 
and realised by, the society, or its sections, the trustees 
shall deliver up to tiie member who has so paid the "title 
deeds and other documents renting to the paiticular security 
or securities granted by such member in favour of the society, 
and also execute and deliver at the expense of such member 
all necessary receipts and diaohazges in their &vour, acquitting 
and discharging &em of the advances made to them by the 
society, and releasing and disburdening the sevearal properties 
of the respective securities grranted over the same:" £mds 
that it is also provided by Kule 26 that where any member 
wishes to redeem his property before the whole amount of his 
shares is paid up, he "shall be allowed to do so on payment, 
in one or mora sums, of the subscriptions and interest that 
WQuld have beoome due thereon,'' thus indicating that the 



subscriptions already made to account of the shares were to 
be taken as payment pro tanto of the loan on the properties: 
Finds still farther, that it is instructed by the excerpts. No. 
12, from the pursuers^ ledger, that tiie pursuers have been in 
tbe habit of so dealing with the member's fortnightiy sabecap- 
tions, sedng that the pursuers state in the entry of said excerpts^ 
under date 4th Feb., 1862, that a bond granted by Henderson 
for a loan of £1200 had been redeemed by payment of interest 
thereon and of the said subscriptions; and the same result is 
brought out in the pursuers* minutes, of date 27th Januaiy, 
1862, contained in the excerpts No. 8-1, and in the statement 
No. 7-10, in both of which documents the sum of £1159 17s 
3d, is set down as the sum upon the paymoit of which Hen- 
derson would be entitled to a redemption of the property on 
which the £2000 had been advanced, thereby giving him 
credit for his fortnightiy subscriptions as payment oS the 
balance; therefore finds that the pursuers are in error in their 
contention that the £832 paid by Henderson in subscr i pUo ns 
did not go towards the extinction of the £2000 loan: Finds 
that it is contended by the pursuers, in the second place, that 
having exercised the right of forfeiture against Henderson com- 
petent to them under the provisions of Rule 26, they are no 
longer bound to give credit for the said £832 paid by hun, even 
though they had been otherways under any obligation to do so: 
Fin£ it instructed by the minute of date 4th March, 1862, in 
the excerpts No. 8-1 , that the pursuers of that date dedared, in 
terms of the said rule, Henderson's "right, title, and interest in 
the properties on which the said society had made the advances 
forfeited:" Finds that the words of the rule, in virtue of which 
the above forfeiture was declared are^ "If said interest on the 
subscriptions remain in arrears for six months, then it shall be 
in the power of the committee, by a minute under thur hand, 
to forfeit all right, title, and interest which such member has 
in the property; and such member shall thereupon cease to be 
a member of the society, and forfeit any privilege or advan- 
tage which he might otherways have been entitled to as a 
member thereof: Finds that there is nothing in these words 
implying that where a forfeiture is declared, the society is 
entitled to confiscate the whole subscripti<ms previously paid 
by the member, or that they are not bound, on realising the 
heritable security, to give oedlt for the amount of such sub- 
scriptions: Finds that the said words, if they had been meant 
to assert for the society an absolute and irredeemable right to 
said subjects on the above footing, would not have been 
available in a question with second bondholders or subsequent 
disponees; but finds that the words were not so meant, as is 
suffidentiy instmcted by the first dause of the last sentence 
of the rule itself, which is — "Should any surplus remain after 
satisfying the society's daim, the same shall be paid to the 
member: Finds, therefore, that although by the forfeiture 
Henderson lost all privileges and advantages to which he 
was eotitied as a member of the sodety, it had not the efiect 
of reviving to the full amount the original debt of £2000, 
which had been liquidated to the extent of £832: Finds that 
it is contended for the defenders that in addition to the said 
£832 Henderson was entitied to credit for the farther sum of 
£235 5s of all^;ed profits due to him as a member of the 
society; but fin£, firat, that there is no suffldent evidence of 
any such sum of profits having arisen; and second, that even 
if it had, tiie profits fairly fdl under the forfeiture declared 
against Henderson in consequence of his bdng more than six 
months in arrears, seeing that by said forfdture he was law- 
fully deprived of any privilege or advantage which he might ' 
otherways be entitied to as a member: Therefore finds that 
the pursuers are not bound to give credit for the profits, if 
any sudi existed: finds, upon the whole, that the pursuers 
are bound by thdr own statement, as C9ntained in the said 
mhiute of 27th Jan., 1862, and in the document No. 7-10, 
and that the sum of £1156 17s 8d, bdng £8 4s Id. less than 
the sum brought out by the accountant, is the sum now resting- 
owing to them as heritable creditors of Henderson: Finds, 
therefore, that the condudons of the summons fEdl to bo 
restricted accordingly, and decerns agaLost the defenders, the 
tenants in the subjects, to make payments to the pursuers aa 
libelled, of so much of thdr rents as will satisfy and pay the 
said sum of £1156 17s 8d, with interest thereon as libelled, 
and liquidate penalties and termly failures efiieizing thereto: 
Finds, as regards expenses, that on the one hand there was a 
IskTge plurU petUio on the part of the pursuers, and, on the 
other, there was a demand on the part of the defenders for a 
much larger amount of credit than they have Succeeded in 
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obtainmg, bat, nevertheleBa, the defenders have been snocessful 
to a considerable extent in resisting; the conclusions of the 
anrnmoDB: Therefore, finds the pursuers liable to them in half 
costs. 

NOTB. — ^The Sheriff-Substitute regrets that he had not 
means of foreseeing, when the record was dosed on the sum 
mons and minute of defence, the novel and somewhat subtle 
questions involved in this action, else he would certainly have 
appointed the record to be made up by condescendence and 
defences. In default of this, he thinks he has fairly stated in 
tho above Interlocutor the points at issue as they came out in 
the debate, and having attentively considered them, he has 
arrived at the condosions to which he has now given efiect. 

A^. JoHtf KiDBTOK. Alt, David Havnat. 



10th Dboembbb, 1868. 
SHERIFF COUBT, BLGINSHIEE, 

(SfiBBIFFS B. B. BSLL AND D. MaCLEOD SXITH.) 



Grant r. Scott. 

Sale by Auction— Re-expoeore— Fraud— Damagea. — At 
a roup of farm stocky B having come forward after a, 
lot of latribs had been put up and knocked down to A^ 
and having^ in the knowledge of this, prevailed on the 
auctioneer to re-expose them, and on their being so 
re-exposedy having offered for and obtained possession 
of the lambs — Held, in an action at the instance of A 
against B, that B was liable in damages to A. 

Jus ad rem — Jus actionis. — Held by the Sheriff (altering 
Interlocutor of Sheriff-Substitute), that A, under his 
jus ad rem, was not entitled, under his action as laid to 
decree against Bfor delivery of the lambs. 

Tee present action vma raised by Mr Grant for delivery 
of two kmba, which he alleged belonged to him, and had 
been purchased by his shepherd, David Fraser, from Mr 
Smith, farmer, Fitcraigie, at a public sale on 19th Aug., 
1861. The pursuer alleged, that after the lambs had 
been knocked down to him at the sale, they were put up 
a second time by Alexander Duncan, the auctioneer, at 
the request of the defender, and were bought by him. 
The seller lyfused to part with them till the dispute was 
settled, andtihe lambs lay in the seller's possession for 
some time, wben one day the defender took them away 
without any authcMrity from the seller, and without his 
knowledge. 

Mr Grant thereafter raised an action against Mr Smith 
Ux delivery, in which he obtained decree, but as Mr 
South had not possession of the lambs, the decree could 
not be enforced. The present action was then raised 
against Mr Scott, concluding as follows, viz. : '^Therefore 
the defender ought to be decerned to deliver and give up 
to the pursuer two Leicester tup or other lambs which 
were exposed to sale by public roup by James Smith, 
&rmer, Fitcraigie, at his farm of Fitcraigie, on or about 
the 19th day of August, 1861, and which were bought at 
said roup hy David Fraser, the pursuer's shepherd, on 
behalf of the pursuer, and duly knocked down to the said 
David Fraser, or the pursaer, as the last and highest 
offerer, and which lambs, after the same had been bought 
as aforesaid, the defender solicited Alexander Duncan, 
auctioneer, BishopmiUt who was acting as auctioneer and 



judge of said roup, to re-expose, on the false and fraudu- 
lent pretence that he, the said James Scott, had given a 
bode for said lambs, or on some other false and fraudn** 
lent pretence; and the said Alexander Duncan having, 
in consequence of said false and fraudulent pretence on 
the part of the said James Scott, re -exposed the said 
lambs, they were knocked down to the said James Scott, 
under protest by the said David Fraser on behalf of the 
pursuer; and thereafter the said David Fraser, on behalf 
of the pursuer, having intimated to the said James Smithi 
the owner of the said lambs, that he claimed the same, 
aud the said James Smith having in consequence refused 
to deliver the lambs to the said James Scott, the said 
James Scott, in the absence of the said James Smith, and 
without his consent, wrongously took possession of the 
said lambs, and refused to deliver the same to the pur-i 
Buer, or otherwise, aud should the defender ref oae or be 
unable to deliver the said lambs, the defender ought to 
be decerned to pay to the pursuer the sum of fifty pounds 
sterling, as the vaJue of the same and as loss and damage 
sustained by the pursuer by and through the conduct of 
the defender above libelled." 

The judgments of the Sheriff-Substitute and Sheriff in 
the case are contained in the following Interlocutors:— 

The Sheriff-Substitate having considered the dosed record, 
proof adduced, and whole canse, repels the dilatory defences: 
Finds that the summooB in the present action oondudaa that 
the defender should be decerned to deliver and give np to the 
pursuer the two Iieiceater tup or other lambs mentioned 
in the Bommona, or, fiuling sudi delivery, that the defender 
should be decerned to pay to the pursuer the sum of fifty 
pounds as the value of the same and as loss and damage in the 
premises: Finds that upon the 19th day of August, 1861, a 
sale by public roup, of horses, cattle, and theep, belonging to 
James Smith, farmer at Fitcraigie, took place at Fitcraigie, 
under the articles of roup Ko. 19-6 of process, and that 
Alexander Duncan, residing in Bishopmill, was auctioneer and 
judge of the roup: Finds that in the course of the said sale, the 
said lambs were exposed, and after offers made, including, as 
the last and highest offer, an offer by David Fraser, shepherd 
to the pursuer, on behalf of the pursuer, were knocked down by 
the said Alexander Duncan to the pursuer as the purchaser, ik 
the price of three pounds for tiie pair: Finds that tha 
pursuer's name was entered accordingly by the cleric of the 
roup, in the roup roll of the sale, as the purchaser of the said 
lambs, and they were thereupon let loose from the circle as 
having been disposed of: Finds that the expoeer, the said 
James Smith, was present when the said lambs were so 
knocked down: Finds that the defender was not present at 
that time, but was in the dose vicinity, and that inmiediately 
after they were so knocked down information in regard to them 
was sent to the defender: Finds that about the same time^ 
after the lambs were so knocked down, the said Alexander 
Duncan left the circle for a period not' exceeding a few 
minutes: Finds that the defender, on receiving said informa- 
tion, immediately repaired to the place of exposure, but on 
his way thither met the said James Smith and the said Alex- 
ander Duncan, both of whom, or at least one of them in the 
hearing of the other, informed him that the said lambs had 
been knocked down to the pursuer: Finds that, notwith- 
standing this, the said Alexander Duncan returned to the 
place of exposure, and that he brought, or caused the said 
lambs to be again brought within the circle, and thereupon re- 
exposed the same to sale: Finds that after being so re-exposed, 
the said lambs were, upon the offer of the defender and in the 
presence and with the knowledge of the exposer, knocked 
down by the said Alexander Duncan to the defender, at the 
price of three pounds nine shillings, and that the pursuer's 
name was thereupon deleted from the roup roU, sad the 
defender's name substituted in place of that of the pursuer: 
Finds that the said second sale took place at the exprees 
request of the defender, and in the full knowledge by him of 
the previous sale to the pursuer, or at least that the defender 
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nuuie the, pretended pnzchMe bj him in the foU knowledge of 
the previous sale to the punuer: Finds that the said David 
Fraaer at the time, and in the presence of the expoeer, of the 
defender, of the said Alexander Duncan, and of others 
assembled at the roup, openly and loudly protested asainst 
the said re-exposure and pretended sale to the defender: f^inds 
that the said David Fraser, on behalf of the parsaer, tendered 
payment of the said lambs to the exposer on the first or second 
day following the roup, while the lambs were still in the pos- 
sesmon of the exposer, and demanded delivery of them, but 
that the same was refused on the ground of the daim made 
by the defender: Finds in law that the re-exposure and sale 
of the said lambs to the defender was, in the drcnmstanoes, a 
fraud upon the pursuer: Finds that the said re-exposure and 
sale was instigated and promoted by the defender, or at least 
that the defender was a party thereto and acting therein: Finds 
that the defender, in conseqnenoe of the said ^ud, in the full 
« knowledge of the same, and in continuance thereof, acquired 
and took possession of the sud lambs, and still retains them: 
Finds in law that the pursuer has a right of action against all 
or any of the parties concerned in the said fraud for redress 
against the same: Finds in law that under the present action 
the pursuer is entitled, under the findings above set forth, to 
obtam delivexy of the said lambs from the defender, but thAt 
the pursuer has not set forth grounds relevant and sufiBdent 
to sustain the conclusion for the value thereof, failing his ob- 
tssning such delivery, or for loss and damages in the premises: 
Therefore decerns the defender to deliver and give up to the 
pursuer, in terms of the conclusion to that efiFect; quoad uitra, 
assoilzies the defender from the condunons of the said sum- 
mons: Finds the pursuer entitled to his expenses, allows an 
account thereof to be lod^red, and when lodged, remits the 
same to the auditor of Court to tax and to report, and 
decerns. 

Note.— -The defender maintains three pleas of a dilatory 
nature. 

The first of these is, that having acquired the lambs at a 
public roup, having paid the price and obtained delivery, the 
sale can only be set aside by reduction in the Court of 
Session. The Sherifif-Substitute is of opinion that such a plea 
as this is not applicable to a question in regard to moveables, 
which have not been transferred on any probative or privi- 
leged title, more especially where, as in the present instance, 
the right of the defender has been protested against and 
challenged all along. 

The second dilatory plea of the defender is, that the pur- 
suer having obtained decree against the exposer for delivery 
of the lambs, is now barred from proceeding against the 
defender. The lambs, however, being in the possession of 
the defender, the decree in question has been unavailing; 
and it is not alleged that the pursuer has been in any way 
paid or compensated for the loss sustained by him. On that 
ground, and on the grounds in law stated in the Interlocutor, 
the defender's second plea has also been repelled. 

The third dilatory plea of the defender is, that the judge 
of the roup having been appointed by the articles of roup to 
dispose of differences arising at the roup, and having so 
dedded in favour of the defender, it is not competent to 
review or disturb his decision, which was in favour of the 
defender, and is final. The provision in the artides of roup 
IS, that the judge should "settie and determine all difiSsrenoes 
between the exposer and purchaser or purchasers, or between 
the offerers themsdves in relation to the roup." Hie Sheriff- 
Substitute is of opinion that the provisicm in question does 
not apply to such a case as the present There was no 
difference as between offeren in the sense of the artides of 
roup. The bidding, in the first instance, had entirdy ceased, 
and the auctioneer had declared the pursuer to be the pur- 
chaser. The duties of both auctioneer and judge in regard to 
the lambs in question thereupon came to an end; and it is 
going entirdy beyond the scope of the artides of roup to 
maintain that dther the auctioneer or the judge was entitled 
to undo his own act, to review his own decision, to seize the 
efi»cts which he had just sold to the pursuer, and to bring 
parties into the fidd ^-ith whom the pursuer had nothing to 
do^ and with whom he objected to have 'anything to do on 
that footing. There was, therefore, no competition within 
the terms ot the artides of roup between the pursuer and the 
defender. Ndther was there any question within the terms 
of the artides between the exposer and the pursuer. It is not 
alleged that the exposer denies that the lambs were knod^ed 



down to the pnrsoer. The expowr*8 own testimony to the 
contrary is in fMrooeM. If, therefinra^ the porsuer was the 
purchaser, he is entitled to the lambs. If he was not the 
pufdiaaer, he is not within the artides. On the whole of 
these grounds the Sheriff-Substitote repeb this plea also. 

With regard to the fiMsts of the case, the preponderanoa of 
reliable testimony, as well as the whole inference from the 
drcumstancee, are deariv in favour of the pursuer; Leslie^ 
Mantach, and Duncan, who are the leading witnesses for the 
defender, are not even consistent with each other on varioos 
material points. 

With regard to the law applicable to the general qnertion 
on the merits, it is distinotiy laid down by Plrofessor ml, in 
his Conunentaries, vd. i., p. 288, that where a penon aellB 
property, and before the purchaser's right is complefcedy aellB 
it a second time, heloommitB a fhwid upon the original 
purchaser. 

When the second purchaser is a party to the fraud, he pnti 
himsdf, as regards the original purchaser, under the mine 
liabilities as the sdler. This prinaple was expressed by the 
Lord Chancellor in the recent case of (hdlm v. Thommm's 
TruHee, 18e2~iv. M*Q.» p. 482, in which his Lordship laid 
down that all persons directiy concerned in the oommissinn of 
a fraud are to be treated as prindpals. 

If the defender had not interfered with the pursuer, the 
pursuer under the /lis ad rem vested in him in regard to the 
lambs in question, and if they had remamed in the posseonon 
of the seller, would have had a jm aetiaiUg ag«nst the selles^ 
under whidi he could have obtained delivery of the lambs 
from the seller. But the defender having interfered with 
them, and having by a fraud upon the pursuer, to which the 
defender was a party, obtained possess io n of them from the 
seUer, the pursuer, upon the piindple above set forth, has 
the same right of action against the defender as he would 
otherwise have had agunst £e seUer. 



No defence has been stated against the nrssent i 
the ground that the seller has not been called as a party, but 
even if there had, the Sheriff-Substitute does not see that it 
could have been sustuned unless in so far as regards his 
interest in the price of the lambs;, as to whioh, however, no 
question has been raised. 

The pursuer has made no allegation in his oondesoendenoe 
as to the value of the lambs, or as to the ^aaii^fitm of damage 
occasioned to him by the acts of the defender, and the Sheriffs 
Substitute has therefbre been unable to give effect to the 
alternative condusion for value and damages. 

This Interlocutor was appealed by the defender, and 
on considering the appeal, Sheriff Bell pronounced the 
following judgment: — 

The Sheriff recalls and varies the Interlocutor appealed 
against: Finds, in pomt of fact, that, on 19th August, 1861, 
the two lambs referred to in the sununons were exposed for 
sale by public roup: Finds that, by the artides of roup, 
Alexander Duncan was "appointed auctioneer and judge 
of the roup, with power to settie and determine all difier* 
enoes which may arise between the exposer and purchaser 
or purchasers, or between the offerers themsdves in relation 
to the roup:" Finds that £Z for the lot were ofifored by 
David Fraser on the part of the pursuer: Finds that this 
was higher than any other offer made at the time: Finds 
that the said Iambs were knocked down to the pursuer by 
Alexander Duncan, the auctioneer and judge of the roop^ 
the pursuer's name entered in the rou> roU as purchaser, and 
the lambs let loose from the drde: Finds that a short time 
thereafter Alexander Duncan again put up the same lambs 
for sale a second time, alleging that there had been two 
equal offers made at the time the lambs were knocked 
down to the pursuer: Finds that this was a frdse and a 
fraudulent statement: Finds that the defender knew it 
to bo false: Finds that the defender was activdy con- 
cerned in inducing Duncan to put the lambs up a second 
time for sale, and dther himself first suggested or adoptttl 
and partidpated in the proposal to carry that transaction 
through under the false and fraudulent pretence that there 
had been two equal offers: Finds that Fraser, for the 
pursuer, made timeous offer of the price: Finds that James 
Smith, the owner and exposer of the lambs, refused to 
ddiver them dther to the pursuer or defender until the 
dispute should be settled: Finds that after about two 
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months tfae defender, in SmHh'i abeenoe, got the kmbe 
into hie hands witiiont the oonsent or Imowledge, and 
against the o i Lttfo a a orders of Smith: Finds no evidenoe 
that the lambs were deliTered to the defender by any per- 
son entitled to act for Smith in suoh a matter, or by whose 
aetings Smitii was bound: In respect of the £scta found 
as above, and also of the reasons assigned by the Sheriff- 
Substitute, and in the annexed Note, repels the whole de- 
fences, so far as they are dilatory and applicable to the 
second alternative condnsion of the summons: Finds, in 
point of fact, that the first alternative conclusion of the 
summons requirss that the defender be decerned to de- 
fiyer and give up to the pursuer the two lambs aforesaid: 
Finds that this conclusion is supported in the condescen- 
dence and record, on the alleged ground that the lambs 
were the property of the pursuer, and upon no other ground 
distinct or separable therefrom: Finds that the lambs were 
not delivered to the pursuer, and did not beoome his pro- 
perty: Therefore assoilzies the defender from the first con- 
duaion of the summons, as explained by the condescendence 
and pleas in law: Finds it averred in the condescendence 
that the defender retains the two lambs to the great loss of 
the pursuer: Finds that he does retain them: Finds that the 
lambs were worth at least 9s sterling more than the price 
bidden for them by the pursuer: Finds, in point of law, that 
the defender is Uable in damages to the pursuer, to the 
amonnt of 9s sterling, as aforesaid: Finds the defender liable 
in expenses of process: Allows an account to be lodged and 
taxed, and decerns. 

Novifi. — It is painful to have so much litigation about so 
paltry a matter as the present. But the pursuer may think 
that he is doing a service to the public. And the defender 
might have alleged, if he had pleaded his cause differently, 
that his character was at stake. Bat he has utterly shut 
himself out from any such explanation. If Ms obiect had 
been to vindicate his character, he could only do so by court- 
ing inquiry. And the ground he takes is that no inquiry is 
competent in this process, or in any court. He desires to 
rest on what he calls the final decision of the auctioneer, and 
to shut out all investigation of the fraud alkged against both 
tiie auctioneer and himself. 

The Sheriff-Substitute, however, has rightiy decided that 
the action is not excluded by the proceedings of the auctioneer. 
He had power to decide disputes between the exposer and 
Udders, or between the bidders. Bat his powers with 
respect to the two lambs in question were finally exhausted 
when he knocked them down to the pursuer, and had them 
entered as his in the roup roll. That was his final decision. 
He had no power at all to review it He had nothing 
fbtiier to do with the lambs. He was empowered to seU 
them, but not to sell them twice over. His putting them up 
to sale a second time was not a dedsian at all, not even in 
poiiit of form. There was no dispute in existence to be 
decided at the time he did so. It was not even alleged that 
tvo offers had been actually made; and his putting them up 
a second time was not even in point of form a judgment or 
deoision between two offerers. It was a lawless and fraodu- 
Isot proceeding, in which he acted as auctioneer, and not as 
jadgeatall. 

The SheriffSnbstitute is farther right in the views which 
he has taken generally of the evidence and the facts thereby 
established. This is eminently a case where testimonies are 
to be weic^ed, not counted. But there is very little difficulty 
in seeing which are to be believed, and which received with 
qualifioi^ions. 

It is no defence that in an action against James Smith the 
ponraer alleged fraud on the part of the auctioneer. It is 
proved that both the auctioneer and the defender were con- 
oened in fraudulent proceedings. Aiid the averment in the 
previous action that one of Uiem was so concerned, is no 
admission that the other was not. 

Although the pursuer holds a decree for delivery against 
Staiith, it is not for the defender to plead that the pnrsuer^s 
rmedy is thereby exhausted. He is lumself the only obstacle 
to the decree against Smith becoming operative; and he can- 
not both say I will hold the lambs, and make it impossible 
for Smith to deliver them to the pursuer, and yet at the same 
tone maintain that the pursuer has no action againat himsdf, 
because he has got a decree against Smith whi<£ the defender 
penistB in making it impoMible for Smith to obtemper. 

Tbo Shsriff-SubstitQte 19 iigaln right in holding that there 



is no necessi^ for an action of reduction in the Supreme 
Court. The defender procured an apparent sale to be made 
to him on fraudulent pretences by an auctioneer whose powers 
were exhausted, and who acted in bad faith; and he there- 
after did not obtain legal delivery, but got the lambs into his 
hands by a trick. There is nothing here that requires to be 
solemnly reduced. 

In short, the Sheriff agrees with the Sheriff-Substitute in 
almost every particular. 

But he doubts whether the pursuer has a direct action for 
delivery, as his action is laid in the present record. The 
pursuer did not obtain delivery. The property, therefore, did 
not pass to him. He acquired no jta in re. His right was 
to demand that the exposer should deliver the lambs on 
receiving payment of the price. This was a right as against 
Smith, arising ex coniracltt. With the defender there was no 
privity of contract. Against him the pursuer had no right ex 
contrttelu. Whether he would have had any right to demand 
actual delivery from the defender if he had pleaded such a 
right as arising out of the decree which he, the pursuer, holds 
against Smith, the exposer, or as arising ex ddieio, or quan 
ex ddietOf the Sheriff declines to form any opinion. Those 
questions are not raised by this record. No such right has 
been intelligibly pleaded. The pursuer rests his claim for 
delivery by the defender, not on the decree against Smith; 
not on contract with the defender, or on delict or quari delid, 
but upon completed property jus in re, which clearly he has 
not. 

The case of CulUn v. Tkomton^a Truttee, 1862, If' Queen, 
iv., p. 432, referred to by the Sheriff-Substitute^ shows tliat 
participation in frjrad subjects the participator to such an 
action as was there under judgment. But it does not diow 
that participation, in fraud, such as here occurs, has the 
effect of transferring the actual property of things sold to the 
purchaser without delivery, or gives him a vindicooio rei, or 
a direct action for delivery in a process expressly Uud upon 
averments of ^'us in re. 

The usual grounds upon which action for delivery of goods 
is maintained are either contract, or property, or possession, 
or delict, or qvaai delict, combined with property or possession. 
In this way either contract, or property, or nossession, is in 
general an element of the media conclmdtndi. Here, how- 
ever, it is not averred that the pursuer had any contract with 
the defender, or that he was in possession of the lambs; and 
it is dear they were not his propc^y. The Sheriff does not 
decide that there are no other grounds upon which a direct 
action for delivery can be maintained; but if there are, the 
legal grounds, the propositions in law, upon which this is to 
be done, must at least be stated, and the pursuer has stated 
no propositions in law to support his demand for delivery, but 
such as assert a full and complete ju» in re, which clearly he 
had not. 

The pursuer, however, has a dear right to reparation of the 
loss arising from the ddict of Duncan and the defender. And 
no doubt delivery of the lambs would be a species of repara« 
tion. But as the action is laid, it would be something more. 
If the pursuer obtained delivery by way of reparation under 
this summons, and there were no further judicial or extra- 
judicial proceeding, he would not only have the lambs, but 
thdr price also. Besides, in that part of the summons which 
condudes for reparation, it is not delivery of the lambs but 
an equivalent in money for the loss sustained that is sought. 
And in dealing with this, it is enough that the 6th artide of 
the condescendence avers that Uie proceedings narrated 
resulted in the great loss of the pursuer, while this loss is 
proved to the amount of at least nine shillings sterling. 

Aa. Gbjlnt and Jauxsok. AU. Alex. Forbbs. 
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Jambs French v. Jabyib and Smith. 
Wm. R0BERT8OK V. D. Millar. 

Small DeU Act, 1 and 2 Vict., cap, 41, sec. 15— Deem 
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— Implement. — Poinding executing on a Small Debt 
Decree held to he inclement to the effect of barring the 
issue of a sist. 

The qaestion raised in both casee and debated was, 
Whether, in terms of the Small Debt Act, poinding is 
implement of a decree bo aa to bar the defenders firom 
obtaining a sist. 

Mr Sheriff Bell gave judgment in the first case. He 
said — ^The important point which we have to decide 
here arises under section 16 of the Small Debt Act, 
which enacts that ** where a decree has been pronounced 
in absence of the defender, it shall be competent for him, 
upon consigning the expenses decerned for, and the 
further sum of ten shillings to meet further expenses, in 
the hands of the clerk, at any time before a charge is 
given, or in the event of a charge being given before 
implement of the decree has followed thereon, provided 
in the latter case the period from the date of the charge 
does not exceed three months, to obtain from the clerk a 
warrant signed by him sisting execution till the next 
Court day." The question now at issue is whether a 
party is entitled to demand a sist of execution, and a 
re-hearing after decree has gone out against him in 
absence, and a charge has been given, and poinding has 
followed upon that charge, or whether, under these 
drcnmstanoes, there has bsen implement of the decree, 
which bars the right to demand a sist. Now, as the law 
at present stands, a lock-hole execution of citation or 
charge is as good as any other; and it is not matter of 
doubt that in Small Debt Court practice lock-hole exe- 
cutions are very often resorted to. A party is not cited 
personally, or by leaving the summons with a servant at 
his dwelling-bouse, but by a lock-hole citation; that is 
to say, by the officer poking a copy of the summons into 
the lock-hole. The summons may not remain m the 
door two minutes, bat the execution is, though the 
person to whom the law requires that notice shall be 
given, may never see or hear of the writ. A decree is 
then got in absence, and the same lock-hole ceremony is 
repeated in giving a charge. But the moment the 
charge expires, the creditor may walk into his debtor's 
house with poinding officers, and poind; and then, 
for the first time, the debtor hears of the decree, but not 
until the poinding is executed, or being executed. Then 
comes the question — ^Does this poinding make it an im- 
possibility to re-hear the case upon the merits? Now, it 
IS settled by the decision in the case of Stevenson & Co. 
against Dobbin (I7th Feb., 1852), which is a decision 
of the Supreme Court, that poinding is implement of 
a decree in whole or in part. That was a case, no doubt, 
under the Sheriff Court Act, which prohibits against re- 
poniug a decree in absence, if the decree has been imple- 
mented in whole or in part; and it was there held that 
poinding is at all events implement of a decree, if not 
in whole, at least in part. That case was followed 
by that of Anderson (6th June,) 1855, where the 
same law was given effect to. But then it is cer- 
tainly worthy of observation that the phraseology of the 
Small Debt Act is not the same as that in the Sheriff 
Court Act. Under the latter you cannot be reponed 
if implement of a decree in whole or in part has 
taken place; but under the Small Debt Act you are 
entitled to a sist before implement of the decree. In the 
Sheriff Court of Ayr the question was considered on the 
9th of March, 1863, and the case is reported in the 
Scottish Law Magazine for April, 1863. Sheriff Robison, 
who was aware of the cases of Stevenson & Co., and 
Anderson, held that there was room for a distinction in 
consequence of the difference of phraseology of the two 
Acts. He says:-— ^* That difference is so remarkable and 
important as to suggest a eolation of the present question 
in faTonr of the defender. The Small Debt Act, in sec- 



tion 16, provides, in the event of a decree in a b aence 
being pronounced, for the obtaining of a 'warrant mating 
execution on the requisite consignation being made *^aft 
any time before a charge is given, or in the erent 
of a charge being given before implement of the decree has 
followed thereon.* In section 18 of the Sheriff Court Act 
provision is made, in the same event, for ' areponing,'oii tlie 
conditions therein expressed, against such a decree * where 
the same shall not have been implement in whole or in part.' 
Thus it appears that while in the former statute it ia 
* implement of the decree* that is made preventatory of 
redress, in the latter it is the fact of its being ' imple- 
mented in whole or in part,' which is to bar reponing. 
Now, 'implement* must be taken to mean whole i oa^e - 
ment, and implement 'in part' must be somethi ng dme- 
rent from that." Proceeding upon this marked distanc- 
tion between the two Acts, Sheriff Robison held that 
sist was competent after poinding. But then subsequent 
to that decision comes the case Rowan v. Mercer^ at the 
Ayr Circuit Court of 12th May, 1863, also reported in 
the Law Magazine.* The Lord- Justice Clerk and Lord 
Deas there held that poinding was implement of a Small 
Debt Court decree. That poinding was implement, at 
least in part, had been settled by the previous dedaiona; 
and in the present case I thought it right to inquire what 
the extent of the poinding was. In Mowan L(^ Deaa 
put the case that a party got a decree for £12, and re- 
covered under his poinding £11 19s lid, and asked 
whether the defender would be entitled to a sist for the 
penny. But, on the other hand, a party who has a de- 
cree for £12 and goes to poind, may find only an old 
table and chair which he poinds at 5s. Is the debtor 
there entitled to his sist? In the present instance I 
find from the execution that the poinding covera the 
whole claim; and I fear, therefore, that this was suffi- 
cient implement to bar a sist. It was correctly argued 
for Uie creditor that poinding is an adjudication of the 
debtor's property in payment of the debt; the poinded 
effects may be brought to sale on the kpse of forty-dgfat 
hours, and if no purchaser appears the poinder carries it 
off. A debtor may satisfy the decree in cash or in kind; 
but if he have no cash, and allows his goods to be taken, 
the decree is implemented, the more especially if the 
poinding coveis the whole debt. It must also be recol- 
lected that a sist is not a sist of a portion of the case. 
There can be no such thing. There is to be a re-hearing 
of the whole case, and a debtor cannot come and say, 
I admit they haave got half of their debt, but I want to 
be heard as to whether they are entitled to the other 
half of it. That is not the nature of a sist. If a party- 
is not entitled to a re-hearing of the whole case, he is 
not entitled to a re-hearing at all. 

As this case stands, therefore, notwithstanding the 
hardship I pointed out at the be^^inning, looking at the 
poinding being for the whole debt, I do not see that I 
can come to any other decision than that the sist is 
incompetent. The debtor is not without his remedy, 
however; he may take the more expensive course of a 
reduction of the whole procedure, as bad ab initio; and 
though he cannot get a sist, he may get a redoctioQ. 
It would, perhaps, l^ well for the Legiskture to oonsider 
whether some improvement in the law as to lock-holo 
citations should not be introduced, seeing that they may 
occasionally be made an engine of great oppression. 
This, however, is for the Legislature; my judgment ia 
the case before me is, that the sist is incompetent. 

Sheriff Smith said that the judgment in the case be- 
fore him must be the same, as he completely concurred 
in the opinion given by his brother, Sheriff BelL In 
addition, he might remark, that it struck him, firom the 
very words of the Small Debt Act, that implement to 



* See alao the cue Wvim T. LawMii, lOth Sept^ 1868, Ayr aroait 
Cottn,38/«fran. 
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any extent whatever most bar a aut. He held, there- 
fore, that after a poinding had taken {daoOf no fidst can 
iflBne. He gave judgment aooordingly. 

Act. HAinLTON. Alt. Straohak. 



13th Deoevbxb, 1863. 

SHERIFF SMALL DEBT COURT, DUMFRIES. 

(Mb Sbzbitv Tbottjeb.) 



Maboarkt M^Dougal v. William Murdoch. 

Small Debt Jonsdiction — Competency — Expenses — 
Qaestion. — Is it competent to sue in the SinaU Debt 
Court for expenses of an ordinary action where a decree 
has been extracted be/ore taxoHon of expenses f Cir- 
cumstances in which held competent, where a party had 
promised payment of expenses, and action lost on the 
promise* 

Proof— Promise — Oskth.— Circumstances in which parole 
proof allowed of an agreement by a defender to pay 
expenses of an action in which he had been unsuccessfid 
to his opponents agent. 

£xtraot— Expenses.— ^ party liaving extracted a final 
decree of Interdict without getting his expenses taxed 
and decerned for-^Held not to have abandoned his 
4:laimfor expensee, and found entitled both to expenses 
vf process, 

Ths pursuer raised a Small Debt Summons against 
the defender for payment of £4 28 6d, "the amount of 
the expenses incurred by the complainer in an action or 
process of interdict in the Sheriif Court of Dumfriesshire, 
at the instance of the complainer, against the defender, 
conform to account produced, and in which action or 
process the defender was found liable in expenses by 
decree of the Sheriff-Sabetitate of Dumfriesshire, dated 
the 8th July, and extracted the 11th August, both in 
the year 1862." 

The defender appeared, and pleaded that the action 
waa incompetent in the Small Debt Court— that the 
parsner, having extracted the decree in the process of 
interdict, before lodging her account, and getting her 
expenses taxed and decerned for, had abandoned her 
chdm for expenses— that, at least, she could only recover 
them in the original action, which now stood dismissed, 
no step having been taken in it for seventeen months. 
To this the pursuer replied, that the defender had called 
on her after the merits of the interdict process had been 
settled, and agreed to pay the expenses without taxation, 
and she had accordingly refrained from lodging her 
account, and had extracted the decree on the merits 
without expenses. 

The Sheriff-Substitute having expressed some doubts 
in conaeqaenoe of the alleged agreement not being 
libelled, offered to take the case to avizandum, where- 
upon the pursuer's agent withdrew the case, and paid 
defender's costs of attendance. 

This was another Small Debt complaint for payment 
of the same sum against the defimder, on the allegation 
that he "consented to be, and was found liable in ex- 
penses of said action of prooQBS, imd which expenses the 



defender expressly agreed to pay without taxation, or a 
decree therefor, and requested an account thereof to be 
sent to him for payment, in consequence of which agree- 
ment and request the complainer refrained from getting 
the said expenses taxed and decerned for in said action, 
and sent the account to the defender accordingly." 

The defender again appeared, and pleaded the incom- 
petency of the action, and want of jurisdiction of the 
Court. He maintained that, if such an action were 
sustained, the Small Debt Court would be resorted to 
as the cheapest mode of getting expenses taxed and de- 
cerned for, and the section of the Sheriff Court Act, as to 
dismissal of actions not insisted in for six months, would 
become a dead letter. The Sheriff-Substitute, in respect 
of the agreement libelled, sustained the competency of 
the action, and allowed a proof. The defender main- 
tained that the agreement alleged was a " promise to 
pay," which could only be proved by his writ or oath. 
But his lordship allowed parole proof. 

After proof the Sheriff-Substitute held the agreement 
proved, and remitted the account to the auditor. It was 
taxed at £3 10s. The defender appealed to his lordship 
against the auditor allowing the clerk's fees of the ex- 
tract against him, on the ground that the extract itself 
was incompetent, tl^at it contained no decemiture for 
the fees of extract, and that it was unneoeaBary. His 
lordship, however, found the defender liable in costs. 

Act. Wu. Mastik. Alt. Jaxxs H. M'Gk>WAK. 



SlST DSOXKBEB, 1863. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 
(Shkbiffs Sib A. Alisoh and Shith.) 

Poor— Martha M^Master or Rkid v. Mrs Ann Reid 
OR Hedderwick and Johk Hbddrrwick. 

Aliment — Parent and child — Husband and wife. — A son- 
in-law held liable to aliment his mother-in-law, although 
lie was not luoratus by his wife. 

The pursuer is the mother of the female defender, who is 
the wife of the other defender, and this action was raised for 
payment of six shilliags per week as aliment, on the 
grounds of indigence and old age, and the obligation on 
the defender to allow her aliment during her lifetime, or 
so long as she was not otherwise provided for. Appear- 
ance was entered, and the defence, stated in a minute, 
was prelioiinary— r(l) That the action as laid against 
the male defender was irrelevant, and did not warrant 
the conclusions. (2) All parties interested had not been , 
called, namely, William Reid, now of Forres, in the 
county of Elgin, and Mrs Martha Reid or Gibb, wife of 
Gibb, draper, New York, son and daughter of the pur- 
suer. On the merits — (1) An admission that the pursuer 
was the mother of the female defender, and a denial on 
the part of both defenders of the averments in the 
summons, grounds of action, and of liability for the 
aliment sued for. (2) The male defender received no 
means or estate with his wife, the pursuer's daughter, 
and she had no separate means of her own. (3) The 
pursuer waa not in indigent ciionmstanoes. (4) That 
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the parsaer was capable of maintainmg herself by her 
own exertions, if willing to do so, and averred that she 
had a coninderable quantity of furniture and other effects 
belonging to herself— that she acts as nurse in the 

employment of Swanston, No. 1 Grafton Square, 

where she is maintained and paid for her serricee. 

(5) That the defenders and the pursuer's son and other 
daughter have been, and continue in the practice of 
voluntarily supplying the pursuer with sufficient funds. 

(6) That the male defender was a sea captain, and very 
seldom at home, and the female defender had in his 
absence offered the pursuer a home and maintenance in 
the defenders' house, but which she declined, and the 
defenders, without prejudice to the foregoing defences, 
repeated that offer judicially. (7) That the aliment 
claimed was excessive, and ought to be restricted. 
(8) That in these circumstances the defenders were not 
in law bound to aliment the pursuer. 

The record was then closed, and parties* procurators 
having been heard, the Sheriff-Substitute pronounced 
the following Interlocutor: — 

Having consider^ the closed record and whole process, and 
havuig heard parties' prooorators thereon, For the reasons 
stated in the sobjomed Not©, repels the preUiriinary pleas, and 
before answer on the merits, allows the parties a proof of their 
averments on record, and to each a conjunct probation: Grants 
diligence to die witnesses and havers, and appoints the ease 
to be enrolled on 9th September next, to fix a diet of proof. 

Nora.— With regard to the second preliminary plea, that 
all parties intereeted are not called, the Sheriff-Substitote has 
no difficulty in repelling this plea. The obligation of children 
to support their indigent parents is an obligation on each 
child in aolidum, and the child against whom the decree is 
pronounced has the right of relief against the other cUldren. 
The first preliminary plea, however, raises the question of the 
obligation of a son-in-law to support the parent of his wife 
who has fallen into indigent circumstances, and is unable to 
support herself. The question thus raised does not appear to 
have been authoritatively decided in the Supreme Court. But 
in the case of Laidlaw v. Laidlaw, 3d July, 1832, the opinion 
of the Judges, especially of Lord Gillies, was in favour of the 
doctrine that a son-in-law waa liable to support the indigent 
parents of his wife, on the ground that it was a debt against 
the daughter, arinng from a natural obligation, and that the 
husband was liable as for the other debts of his wife. The 
case of M* Donald v. McDonald, 20th June, 1846, relied upon 
to support the opposite view of the question, does not appear 
, to apply, for there the Court held that as the sons-in-law weie 
resident in England, their liability must be regulated by ^e 
law of England. The point in question is not new in this 
Court, as it was decided in the case of Walter M'Adam v. 
ThomoM M'Adam and others, 4th Februaiy, 1863, that a son- 
in-law was liable to support his fiitherin-law, and in the 
absence of any direct decision of the Supreme Court, the 
Sheriff-Substitute is inclined to give weight to this decision. 

This Interlocutor was appealed, and after a hearing, 
the Sheriff pronounced the following judgment: — 

Having heard parties' procurators under the defenders* 
» appeal upon the Interlocutor appealed against, and whole 
process: Adheres to the Interlocutor repelling the second 
prahminarv plea, in respect the other (Mdren are not in 
Scotland, but in New York: and on the first preliminary 
plea, Finds that it is a plea on the merits, but of consent of 
parties allows it to be discussed imder this appei^ as sub- 
stantially involving the merits, and on the merits: finds that 
the opinion of the Judges in the case of Laidlaws, 3d July, 
1882, 10 Shaw, point to the liability of sons-in-law as liable to 
support the parents of their wives, and that such a daim is 
dearly well -founded in equity: Finds that this view of the 
law has not been departed from in any subsequent case in tiie 
Supreme Court, and accordingly was adopted in tins Coui^ in 
the case of H'Adam, 4th February, 1868: Thexefore dis< 
wiaisi the appeal and adh«es« 



Note.— In the case of M'Donald, 20th June, 1846, tiie 
defenden were domidled in England, and then no deciaon 
was, or could be, pronounced on the law of Scotland on ^s 
subject, and so it was admitted by the counsel in the oaae. 
The two principles, that an indigent parent, and that a scm-in- 
law, who marries a woman, becomes liable for his wife's 
debts good against her at the time of the marriage, appear to 
the Sheriff to be decisive of the case. The obligation of a 
daughter to aliment her parent arises ex ddrito natwraU, and 
inkceret oitibue, and eidsts both before and during her 
marriage. It is true this obligation may not be brought into 
active play till after marriage, or the indiguice of the parent 
begins, then but diea eeuit, Uoet nondum vinit, the oUigatiaa 
was then existiog, though not called into activity till a later 
period. It is like the marriage of a husband to a wife who is 
burdened with a future and contingent debt, the oUigation 
attaches to him the moment that it does so to her.^ 



Act, B. Carswkll. 



AU. PitbbM'Liod. 



22o DiCEUBiB, 1863. 

SHERIFF COURT, CAITHNESS^HIRE— WICKL 

(Mb Sheriff HAioLTOir Rubsxll.) 



Brims v, Brdcs. 

Decree by Default— Poinding— What is Implement?— 
1st and 2d Vict., c. 119, sec. 18— 16th and 17th Vict, 
c. SO.— Held by the Sheriff- SuhstitttU that a poinding in 
virtue of a decree by defsiuU, does not bar either ike 
Sheriff-Clerk from granting sist of diligence^ or the 
* Sheriff from reponing the defender. 

The pursuer, on 6th November, 1868, obtained a decree, 
in respect of the defender's failure to lodge defences. He 
extracted the decree, and charged thereon, on 20tk 
November. He poinded certain effects belonging to the 
defender on 9th December, and on 16th December ob- 
tained warrant of sale. The defender, on 18th Decem- 
ber, when the pursuer was on the eve of publishing the 
sale, presented a reponing note to the Sheriff-Clerk, who, 
in the knowledge of the poinding and warrant to sell, 
received and gave certificate of the lodgment of the 
reponing note, a copy of which, and of the Sheriff-Glerk'ta 
certificate, was served on the pursuer's agent, who stopped 
proceedings. Upon the reponing note coming before the 
Sheriff-Substitute, the pursuer's agent appeared, and pn>- 
duoed the proceedings in the poinding, and on the autho- 
rity of the cases of Cheyne v. M^Gmgle and Others (19th 
July, 1860, 32 Jurist, 679), and SUphenson ff^ Co. v. 
DobUns Sf Bibby (17th February, 1852, 24 Jurist, 256), 
pled that his Lordship could not repone the defender, <»i 
the ground that the p(nnding was implement of the 
decree; that his Lordship was functus^ and that the 
reponing note was an incompetent remedy to the de-^ 
fender, who could now obtain redress only by suspension 
and interdict in the Court of Session. The Sheriff-Sub- 
stitute, however, pronounced an Interlocutor in the fol- 
lowing terms: — 

The SheriffSahstitnte, in respect of the repomng note now 
lodged, and consignation made, repones the defender agunst 
the decree in absence of 6th November last, and appoints de* 
fences to be lodged on the first Court day, and decerns. 

Aot. NlUKO. AU. MlIiLBR, 
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25th DwaxBKB, 1863. 

SHERIFF COURT, ELGINSHIRE. 

(Shxbiffb B. R. Bsll and D. Maoijbod Smith.) 



Petition fob Cbssio of William Grant. 

CeBsio. — A working haker (a married man) having been 
incarcerated for the aUment of an illegitimate child horn 
to him during the subsistence of his marriage^ having 
applied for cessio^ and it having appeared tliat^ although 
in JtUl employment^ he had not^ during a period of six 
years preceding his incarceration^ made any payment on 
account of the aliment^ and that he had not within that 
Hme sustained any losses or misfortunes^ cessio refused. 

The circttmstanoea of the case appear in the foUoving 
Interlocutor: — 

The Sheriff-Substitnte hftving resumed consideratioii of the 
petition, and having adyiaed the prooeas and canse, Finds that 
the debts of the petitioner, as set forth in his state of afiBurs, 
amotint to the suin of £320 Is 8d: Finds that a portion of 
the said sum of £320 Is 8d, oonfists of the sum of £80 19s 
9d due to Ann TuUooh, the incarcerating and opposing creditor, 
for the aliment of an illegitimate male child, of which she was 
delivered on 25th December, 1856, and of which, the petitioner 
— who was then a married man with a family — ^is the &ther: 
lilnds that the whole of the remainder of the said sum of £820 
Is 8d, with the exception of £U 10s due to the creditors Nos. 
8, 18, and 14 of the petition, consists of balances of debts 
contracted by the petitioner prior to 80th December, 1857, 
and that the petitioner's estate was tiien reahsed and divided 
by a law agent, in payment |?ro tanto of the debts so doe by 
hun: Finds that since 30th December, 1857, the petitioner 
has not been sued, pressed, or threatened for payment of any 
of the debts then due by him, or for any debts whatever now 
aubsistang or mentioned in his state of affairs, other than the 
debt due to the sud Ann Tulloch: Finds that from December, 
1857, till the beginning of 1860, the petitioner, who had left 
his wife and iandly and gone to America, was in remunerative 
employment there as a journeyman baker: Finds that during 
the petitioner's stay in America his wife managed a baking 
buaineaB in Forres, professed to be carried on for behoof of 
her brother, wludi employed on the average three men in 
bakiog, and that she thereby maintained herself and her 
&nuly without any assistance from the petitioner: Finds that 
on the petitioner's return from America in February, 1860, be 
waa employed aa foreman baker in the same business, in 
Porres, at aeveiateen shillings per week of wages: Finds that 
the petitioner's wife continued and still continues to manage 
the aud business as before, including the keeping of the books 
ud accounts: Finds that it is alleged by the petitioner that 
the aaid sum of 17b per week, includes payment for himself 
ud his wife, but that it is not shown that 17s per week are 
Boore than the proper wages of a foreman baker in a business 
which now employs four men, and that it is not ezphuned 
vhy the petitioner's wife, for discharging the same duties as 
hefore, should not have the same earnings as before: Finds 
that aince 80th December, 1857, the petitioner has not made 
^y payment whatever to any creditor mentioned in his state 
of a&in: finds that with the exception of a few pounds, the 
whole of the debt to the said Aim TuUoch, for which the peti- 
tioner is incarcerated, has arisen since that time: Finds that 
the petitioner has not aet forth any misfortune or loss which 
prevented him from paying the said debt to the said Ann 
Tulloch in whole or in part^ and that his alleged inability to 
Pi^y the same has not been occasioned by misfortune or loss, 
^ therefore in hoc stcUu refuses to grant to the petitioner 
the^ benefit of eetsio b(morum: Finds the opposing creditor 
J^tled to her expenses, allows an account thereof to be 
Jodged, and when lodged remits the same to the auditor of 
Court to tax and to report, and decerns. 

NoTB.— The present case does not appear to be one in 
Which the petitioner has any claim to the favourable inter- 
poBition of the Court. It is difBoult to resist feding that the 
nnpnaonment of the petitioner is not at all unmerited; but, 



putting this feeling out of view, and looking on the claim o 
the incarcerating creditor as no more than an ordinary 
alimentary one, the Sheriff-Substitute thinks that the peti- 
tioner has wholly failed in showing any ground for affording 
him the benefit of the process of oeasio, or for interfering with 
the operation of the ooerdve measures whidi the incarcerating 
creditor is entitled to use for recovery of the amount due to 
her. 

The petitioner has been earning foU wages 'Binoe'(1857. 
None of his previous creditors have since made any ^«m\%Tni 
upon him, neither has he made any payment to any of them. 
He has put down three other creditors, to the extent of £14 
10s, among them. But none of tiiem either were threatening 
or pressing him in any way. His wife and fiunily, so far 
from being a burden to him, were maintained by the industry 
and good management of the former, without any aid what- 
ever from him tor several years, and his wife's exertions were 
and have been continued since he rejoined her, to the same 
extent as before. The petitioner says that her separate earn- 
ings have ceased; but his statements on this point are not 
consistent with the other circumstances of the case, and can- 
not be received aa reliable without further explanation *-^»v i 
the petitioner has thought proper to give. Viewing the 
matter, however, in the most &vourable light for the peti- 
tioner, the result comes to this, that during the last six yean, 
with practically no burden exoept his own sustenance, and 
with no claim against him exoept the present for the aliment 
of hia own child, which could scarcely have exceeded 2s a 
week, with full wages, with no losses and no misfortunes 
which he can state, he has not paid one shilling towards the 
aliment in question, and that being now incarcerated for it^ 
instead of making any offer of payment or settlement, he 
resorts to an expensive process with a view to defeat the 
claim altogether in ao far as regards the aliment past due. 
The offer by the petitioner to find caution for payment of the 
future aliment is quite elusory, as the aliment awarded is now 
running only at the rate of £4 a year, and will cease on 25th 
December, 1863. The Sheriff-Substitute does not think that 
the proceas of cessio, which was devised to shield the honest 
under innocent misfortunes, was at all intended to relieve 
parties, acting as the petitioner has done, from the conse- 
quences of such total disregard of their most clamant legal 
liabilities. 

The Sheriff-Substitute would have been inclined, however, 
if it were in his power, to have granted the eestio, subject to 
a condition that the petitioner should find caution for pay- 
ment by instahnents of the daim of the incaroeratlng creditor, 
very much in the same manner as was done to some extent in 
the case of Casaels v. Keddie, 27th November, 1852, 15 D., 
p. 124. But he doubts whether upon a finding that the 
petitioner's inability to pay the debt in question has not been 
occasioned by misfortune or loss, the Sheriff-Substitute has 
any right at present to grant the cessio at all, without a 
declaration that the decree of cessio, if pronounced, should not 
be extractable until after a very considerable period, besides 
the condition of fimUng caution in the terms above mentioned. 
He has therefore thought it the preferable course to refuse 
the decree in the meantime, leaving to the petitioner, if he 
cannot make an arrangement with the incarcerating creditor 
to renew his application at a future time. It may conduce to 
facilitate such ao arrangement for the incaioerating creditor 
to consider, on the one hand, that if other creditors come 
actively into the field, the position of parties may be con- 
siderably altered, and for the petitioner to consider, on the 
other hand, that although suoh a circumstance may impair the 
remedies of the incarcerating creditor, it will in no way 
dindnish the period for which the extracting of the decree of 
cessiOy if pronounced, may be postponed. 

Grant having appealed, the SherifiT pronotmced the 
foUowing Interlocator:— 

The Sheriff recalls and varies the Interlocutor appealed 
against: Finds that the petitioner is not in hoe statu entitied 
to the benefit of the process cessio bcnorum: llierefore refuses, 
in hoc statu, the prayer of the petitioner: Eeserves to the 
petitioner his right to present a renewed applit^on for cessio' 
Finds the petitioner liable in the expenses of process untii 
this date, and the just and necessary expenses of taxation and 
extract: Allows an account to be given in and taxed and 
decree for the same as finally taxed to go out and be extracted 
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as an interim decree: Quoad ultra reterves the ocmaideration 
of the procesi, and decerni. 

Nora. —The Sheriff generally aspraw with the viewB ex- 
preaaed in the iJDiterlocutor appealed against, and the Note 
appended thereto. But if the petitioner shall grant an 
anignation to a soffioient portion of his wages, and find 
caution for the regtilar payment of such a sum, the case may, 
in that event, deserve to undergo renewed consideration; and 
if proof should then he led, extensive findings in fSsot might 
occasion embarrassment. 

Tlie following particulars are to be considered, some of 
which may he of more, some of less, weight, but when taken 
together Uiey appear conclusive. 

In the first place, the petitioner is bound to make a full, 
dear, and ezplidt disclosure of his affiurs. See Lord Presi- 
dent Blair*s judgment in Hum, 11th February, 1809, F. C, 
11 Bell's Com., p. 581, paragraph 3; p. 583, No. 5; p. 588, 
No. 8; p. 592, No. 6. But in this case it is dear that the 
petitioner has not made a fair and full (Usdosore. He does 
net state how his original alleged debt of £150 was con- 
tracted. He does not explain how it rose to £322. He does 
not state what his own gains were in America. He does not 
state what the gains of hu wife were while he was in America. 
All this is certain; and it is hardly less certain that he does 
not give an honest and full account of the united profits of the 
husband and wife now, while he pretends not to know what 
agraement there is between his wife and her brother. 

In the second place, the insdvent's statement must be such 
that the truth of it, if believed, shall lead to the condusion 
that the existing state of aflbirs has been the result of inno- 
cent misfortune ; II. BdVs Commentarieg, p. 588, No. 2, and 
p. 588, at the word << thirdly;" and Ilimter v. Cfardener, 28th 
September, 1881, Lord Chanodlor^a judgment, V. WiUtm and 
Shaw, p. 618. The statements of the present petitioner, 
however, lead to tiie opposite condusion. The petitioner 
does not even allege that he has had any one single definite 
loss or misfortune. 

In the third place, the state of the insdvent's affium must 
not be the effect of simple extravagance indulged in where 
his droumstances afforded no excuse foe such reoklesaneas, 
II. BdCs Com., p. 591, No. 11. Bat here the petitioner, 
after contracting debt to the amount of £150, in ways which 
he finds it necessary not to explain, is pleased to set up in 
trade with this weight round his neck, and to go on in- 
creasing it to more t£ui double the original amount, without 
dther loss, misfortune^ or disappointment to account for or 
excuse the result. 

In the fourth plaoe^ the petitioner, finding that the Sheriff- 
Substitute dedUnes to believe his deposition that his wife's 
gains from the baking trade in Forres are entirdy cut off 
since the petitioner's retiun, has attempted to bolster up this 
statement by an explanation which just amounts to saying 
that he assents to sudi an arrangement, and accepts of 17s 
in the week as remuneration not ^y for his own but for hjs 
wife's more important services also, for the purpose of 
afifording an unkwful and dishonest profit to a conjunct and 
confident person. The explanation g^ven by the petitioner in 
his redaiming petition is that his brother-in-law is <* trying to 
make up loss by now taking advantage of the presence of the 
petitioner, and obtaining hu assLstance at a lower wage than 
he would give to any one else." What is this but an Illegal 
preference? Does it not fall under the prindple of Muaadl v. 
Htddervfick, lltii February, 1860, XXII., D. Y54? The 
petitioner is bound to get as much money as he can to satisfy 
his creditors, and his own account is that he contents himself 
with less for the purpose of indenmifying his brother-in-law. 

In the fifth place, it is concdved that in the drcumstanoes 
of the present case the petitioner cannot properly be admitted 
to the oenefit of the process of cessio, unless he assign a due 
portion of his income, and find caution that it shall be forth- 
coming. This has been required even with regard to salmes, 
not attachable on principles explained, II., BelTi Com., 594, 
and Commentariei on Recent Statutea, p. 34, and the doubts 
expressed in HwUer v. Gardener, 28th September, 1881; V. 
WUionand Shaw, p. 618, have not been given effect to, — see 
^e cases quoted in the last named work of Bdl, pp. 84, 85, 
as also Rttatell, Uth March, 1834; XII. S. 543; Watt, 20th 
December, 1834; XIII. S. 236; Ca$8eU, 27th November, 
1852; XV. D. 124; Ckithdm, 2 December. 1856; XIX. D. 
116; and Brechin v. Taylor, 9th March, 1842; IV. D. 909, 



and the last five of these cases show that the rule is also ap- 
plied to wages, and although the caution in the cases d 
Casida and Chisholm was restricted to security for future 
aliment, the reason for that is to be found in drcamstanoei 
in which those cases differed from the present. 



86th Digkubbb, 1863. 
COUBT, LANARKSHIRE^GLASGOW. 
(Mb SHSBorr Bell.) 



SHERIFF 



Jf.P.— The Scottish Cbntral Railway Co. v. 
Thom. 

Public Carrier-^General and special Lien. — A railwag 
company claimed to retain goods in their hands for 
carriages of other goods as weU as ihe carriage of the 
goods themselves^ the consignees having become imsohenL 
In a competition between the seller (whose contract was 
free on rail at A.y and cash against documents) the 
consignee and the railway company — Heldy that ike 
company had no lien for a general balance^ and were 
only entitled to retain for the carriage of the goods 
themselves. 

This was an action of mnltiplepoinding raised at the 
instance of the Scottish Central Railway Co., against 
Messrs Thom and others. The Messrs Thom sent by the 
Railway Company a quantity of oats to Mr John Walker, 
com merchant, Glasgow. While the oats were lyingal 
the station, Mr Walker suspended payment, and the 
Railway Company, who had an account against him £» 
goods previously carried along their line, sought to letaia 
the oats in payment of their previous account. Thk 
action was therefore brought to determine who had a 
right to the price of the oats, as they had been sold, and 
the sum realised consigned in bank. Claims baring been 
given in, and the record closed, and counsel hesnl fixr 
the claimants, Messrs Thom, and the Railway Company's 
procurator, the Sheri£f-Substitute pronounced an Inter- 
locutor, which has been acquiesced in, in which 1 

Finds, first, in point of fact, that the fond in medio c 
of the sum of £135 8s 8d, with bank interest thereon fiom 3d 
September, 1862, being the sorrogatum for and froe proceeds 
of 180 bags oats sold of mutual consent of the claimants, in 
terms of the joint minute, No. 7: Finds that on 9th Jnne^ 
1862, thedaimants, A. & W. Thom, of Aberdeen, sold to John 
Walker, grain merchant, Glasgow, 100 qrs. or thereby of oate, 
and the said 180 bags of oats were the reminder of 200 bags 
forming the said 100, or thereby, qrs. which the said claimants 
delivez^ on 12th June to the North-Bastem Railway Com- 
pany at Aberdeen, to be conveyed to Glasgow to their order 
Finds that the conditions of said sale, which was a ready 
money transaction, were free on rail at Aberdeen, and «mK 
against documents, namdy, the railway receipt and bank 
dinaft: Finds that the said claimants having got from the said 
railway company the recdpt, No. 9-1, bearing date Aberdeen, 
12th June, 1862, forwarded it the same day, blank endorsed, 
to Walker, and ^ey at the same time passed on Walker the 
bank draft, No. 11-1, "payable on demand," for the sum of 
£121 2s 4d, being the price of the said oats: Finds that 
Walker recdved the said endorsed receipt on Friday the 13th 
June, and about the same time got notice from the Royal 
Bank, Glasgow, that the draft, No. 11-1 was lying there for 
payment: Finds that the said draft was presented to Walker 
by the bank porter on Saturday, the 14th June, but he, know- 
ing himself to be then insolvent, said. it would require to be 
sent bock unpdd, and it was returned accordingly to Aberdeen 
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dishonoured, on Monday, the IGth June: Finds that the oats 
aniTed at the Sighthill Station of the claimants, the Scottish 
Central Bailway Company, on the morning of the 13th June, 
and Bsmplea of the oats were sent the same morning to Walker, 
and a railway porter, .who called at Walker's office, reoeived 
there, from John Curr, Walker's derk, but in Walker's 
absence, the receipt. No. 9-1, bearing to be endorsed ''John 
"Walker," which words were written by Curr: Finds that 
beforo tiie arrival of the oats at Glasgow, Walker had eold 
tbem to Harvey & M'Gavin, and he gave them on said 13th 
June, through his said derk, Curr, the delivery order, No. 
9-2, and they presented the said order at SighthUl Station on 
the afternoon of the same day, and received in virtue of it 
delivery of 20 bags of the siud oats: finds, however, that 
when Harvey & M 'Gavin came to be aware of Walker's 
insolvency, and that he had not paid for said oats, they 
addressed to the claimants, the Scottish Central Railway 
Company, ^o letter, No. 9-4, of date 24th June, in which 
they aay — **We hereby authorise and empower you, so far as 
we are comoemed, to deliver the remaining 180 bags of oats 
in your possesdon belonging to Messrs A. & W. Thorn, of 
Aberdeen, to them, as we have relinquished all claim thereto." 
finds that, in like manner, tho siud John Walker wrote to 
the said ndlway company on 26th June the letter No. 9-5, in 
which he reUnquishes in favour of A. & W. Thom his whole 
daim to the oats, and authorises their ddlvery to them: Finds 
that Walker heard on Friday, the ISth June, of the fedlure of 
a house in Paisley with which he was involved, and felt afraid 
that he would be obliged to stop also, and haying looked into 
his aSlurs on Friday night and Saturday morning, he made up 
his mind to stop, and he in point of fact stopped on the 14th 
June: Finds that the claimants, A. & W. Thom, on bebg 
advised on the morning of tho 17th June of the dishonotur of 
their draft, and of Walker's insolvency, immediately caused 
the telegram. No. 9-12, to be dcBimtched to the Scottish Cen- 
tral Bailway Company desiring tbem to stop delivery of the 
200 bags oats, or any balance of them, and on the 18th June 
they presented the petition, No. 6, which has been conjoined 
with the multiplcpoinding for interdict against tho railway 
company delivering the said oats to Walker or any other party, 
and for decree of delivery to themselves: Finds that the nul- 
way company having heard on the 16th June that Walker 
had suspended payment, refnsed from that date farther delivery 
of said oats to any party, on the ground that in addition to the 
freight due upon the said pared of oats they have a daim 
agiList Walker for carriages of other goods of a greater amount 
than the entire value of the oats, and that they have a right 
of retention thereof not only for the particular freight due 
upon them, but for the whole of said prior carriages, and this 
in rirtue of the provisions of the Act 7th and 9th Vict., cap. 
33, sec 90: finds that the claimants, A. & W. Thom, have 
all along been willing to pay the particular freight doe for the 
carriage of the oats in question, and contend that on payment 
of that freight they are entitled to restitution of the said oats: 
Finds, second, in point of law, that the primary question 
emernng from the foregoing facts is not whether, after the 
completed sale, the oats had been delivered actually or con- 
itractively to the vendee, so as to bar the vendor's right of 
stoppage and make room for the nulway company's claim of 
retention against their debtor, the vendee, but whether, not- 
irithstanding the alleged constructive delivery to the vendee, 
tee ever was a completed contract suffident to vest the 
property of the oats in him; Finds that in all sales where no 
credit is given, payment of the price is a oondition precedent 
ef the Bi3e, and the completion of the contract ia suspended 
Q&til that condition is folfitled, unless there be a waiver of the 
eondxtioin by the vendor, and delivery be given unconditionaUy : 
finds that payment of the price vmico conUxtu with ddivery 
of the railway reodpts and presentation of the bank draft was 
acondltioa of the sale of the oats in question, and that oon- 
di&a was never waived or departed from by A. & W. Thom, 
vho transmitted the drafts for payment along with the reodpt, 
nd who, believing in Walker's sdvency, counted on said 
draft bdng duly honoured: Finds that, as Walker did not ful- 
fil Ids part of the contract byhonouringthe said drafts, there was 
BO completed sale, and the property of the oats never passed 
to him: finds that^ as Widker never was owner of the oats, 
thsxi^t of retaining them for a bygone debt due by him never 
tttt^ to his creditors, the railway company, whose right of 
fiaa noder the foresaid Act depends exdusivdy on the fact 
^the goods which hATO oom« into their poneadon ' 



to the party liable to pay** the genend balance: ^lerefore, and 
under reference to the annexed Note, prefers the claimants, A. 
& W. lliom, to the fund in medio, less the sum of £8 IBs 2d, 
being the charge for conveying the oats from Aberdeen to 
Glas^w, conform to account. No. 9-8, which charge the 
claimants have all along been willing to pay: Finds the 
claimants, the SoottLdi Central Railway Compaay, liable in 
expenses to the claimants, A. & W. Thom: Allows an account 
of said expenses to be given in, and remits the same to the 
auditor to tax and report, and deoems. 

Note. — It is a general rule that a seUer may be entitled to 
daim restitution of his goods even after delivery, either in con- 
sequence of certain conations in the contract or as a remedy 
against fraud, {BdCe Com., vol. 1, p. 235). By the Roman 
Law, as well as by ours, delivery of a thing sold does not 
transfer the property unless the price be paid or credit given 
for it, and this because in ready money transactions the oon- 
dition of payment is implied, and is suspoidve of the transfer- 
ence. No doubt the seller in what is originally a cash 
transaction may afterwards give unconditional delivery, and 
if he does so tho transference is completed. But if the 
ddivery be accompanied or immediately followed by a demand 
for the price, and if it be evident from the whole concomitant 
droumstances that there was no intention to change the 
character of the contract, delivery alone does not pass the 
property. ''If a sale should be entered into," says Erskine, 
B. 3, T. S, sec. 11, "under condition that the price shall be 
paid on or before a day prefixed, such condition before it be 
purified, is, as Stair justly observes, B. 1, Tit. 14, sec. 4, truly 
snspendve of the sale, which is not understood to be perfected 
till the condition exists; in so much that though the subject 
should be ddivered to the buyer, the property continues in 
the seller till the price be pud. In his notes on 8taur, Pro- 
fessor More says, p. LXXXV. iii., ''if goods should be 
delivered on the condition of being paid for in ready money, 
the vendor would be entitled to reclaim them, oven in a ques- 
tion with the creditors of the purchaser, should this condition 
not be fulfilled, unless the vendor has subsequently waived the 
condition, and allowed the purchaser to retain the goods as his 
mopcrty, and given him credit for the price.** In like manner, 
JProfessor Bell, still more directly in point to the present case, 
says, Id. p. 238, "If it be stipulated as the condition of a 
bargain, or if goods be sent, accompanied by a draft, to be 
accepted and returned, and the goods are received, but the 
acceptance not sent, the property is not passed, the goods are 
still unsold." See also Id., p. 440. In his "Prindples," 
sections 103 and 109, Mr Bdl says, "A special condition of 
'ready money' susp^ds the passing of the property, even in 
a question with creditors, and though delivered. And again, 
sec. 1308, "Actual delivery by the seller to the buyer de manu 
in manum puts an end to the transit, with the exception of 
goods sold for ready money, and delivered before the price is 
paid, or where tho reciprocal obligation is contemporary, the 
delivery being then oonditionaL These dicta of our insti- 
tuiional writers are amply borne out by the cases of Brodie, 
May 20, 1814, F.C.; Cowan, May 21, 1824; Wright, Deo. 
10, 1828; and the older case of M'Cartney, Nov. 20, 1799, 
F.C. The law of England is the same, and is correctly stated 
by Mr Brown in his work on Sale, p. 40: — " In the law of 
England," he says, "although on the completion of the con- 
tract of sale the property passes to the yendee, yet the pay- 
ment of the price is a condition precedent, and tiierefore unless 
credit is expresdy given, or the goods are ddivored uncon- 
ditionally, the contnct is incomplete, and the property does 
not pass." The case of Bi^iop v. SKUUio, vol. ii.. Bam. and 
Aid., p. 329, suffidently establishes that it is only an uncon- 
ditional delivery that has the effect of completing the contract 
and vestmg the property in the purchaser. In that case iron 
was sold on condition that certain bills were to be taken out 
of the drde. Part was delivered, but the oondition was not 
fulfilled. The jury found that the ddivery of the iron, and 
the re-delivery of the biUs, was to be contemporary; and the 
Court of King's Bench sustuned an action of trover at the 
instance of the vendor for what had been delivered, trover 
behig competent only to a party having a property in the 
goods sougnt to be recovered. Ap^lving the above law to the 
present case, it is plain that A. & W. Thom sent their oats to 
Ghisgow with an endorsed reodpt, which would enable Walker 
to take delivery, onlv in the expectation and belief that he 
would honour the draft for the price which was tnmamittsd 
with tho same post. They uot only noy«r ooasentod to m 
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nnoonditionAl delivery, contnuy to the tenxu of the contract, 
but the mome&t they heard of Walker^B fiulure they naed all 
diHgenoe to leooyer the property, in the conTictiozi that it 
was Btill Tested in them. The case stated by Professor Bell, 
that where goods are sent accompanied by a draft to be 
accepted, and the goods are recelYed, bat the draft dis- 
honoured, thei property is not passed, exactly meets the 
present It is not a case in wMch the qnesdon is whether 
there had been a deliTery sufficient to bar the right of stop- 
page in iraniUu, but whether there had been a complete 
contract, so as to vest the property in the Tendee. Even 
thon^ it were to be conceded that the tnmtUut was at an 
end, if the property had not passed, no right of lien for a 
general balance due by Walker ooold have arisen to the 
ndiway company, for if the goods belonged to another than 
their debtor, it is plain, from the terms of the Act which 
gives them the lien, that they cannot retain against the third 
party. It is quite settled that where goods are successfully 
stopped til transitu, in the hands of a carrier, though he has 
a lien over them for the expense of the carriage, "he is not 
entitled to retain them agamst the vendor, in security of the 
general balance due to him by the vendee, even although it 
may have been agreed between the carrier and the vendee, 
that the former should be allowed so to retain any particular 
parcel of goods in security of his general balance.** — Brown on 
Sale^ page 493. This rule applies a fcrtwri, where the pro- 
perty has never passed. The pretended sale by Walker to 
Harvey & M^Gavin, before the former had acquired a com- 
pleted title to the oats, and the partial delivery to the latter 
cannot affect the rights of A. & W. Thom. If the property 
had not passed to Walker, it is immaterial what he tried to 
do with it; but at all events both he and EUurvey & M'Gravin 
abandoned within a few days all daim to the oats now in 
question. The railway company are in this unfavourable 
position, that they must maintain, Ist, That the oats which 
Walker had abandoned were his property; 2d, That the sale 
to Harvey & M'Gavin, which they have given up, was valid; 
and 8d, That the said sale was made under the burden of 
their claim of retention against Walker. If, on the contrary, 
the oats never ceased to be the property of A. & W. Thom, 
then, ex eonfestu, the railway company have no case; and it is 
upon this footing that their claim has been disaUowed. This 
view makes it unnoessary to give any deliverance on the 
point raised by the last plea in law stated by the claimants, 
A. & W. Thom, in their condosoendenoe No. 10, namely, 
that even if the Scottish Central Railway Company had be^ 
entitied to retain the oats for a general balance due by 
Walker, they could not do so for charges in respect oif 
carriages not perftyrmed on their own line of railway, whilst 
it is neverthdess instructed by the accounts Nos. 9-6 to 9-10 
inclusive, that a large portion of the daim now maintained by 
said railway company effeirs to such charges. This will be a 
very important matter for comdderation where the piindple of 
general lien is sustained in favour of a railway company, and 
tiiey propose to apply it in the above manner; bnt we do not 
get that length in the present instance. 

For A, *k W. 2%oni— -Mb B. Nioolsov, Advocate— M'Lbod 

& Balston. 
For SeotH^ (kiUr<U JRailvmy Oompanjf^BiJaxTrvEB & 

SiBKWOOD. 



28th DEomiBSBy 18G8. 

SHERIFF COURT, FIFE. 

(SHKBirFS Maokihzib ahd Tatlob.) 



Wilson, ob Dbwar, t?. Walker (Dewar's Trostee). 

Paraphomalia. — Held that a chest of drawers purchased 
by a woman before marriage with her ownfunds^ and 
exclusively used by her after marriage for holding her 
wearing apparel, is not inter paraphernalia, but forms 
part of (he goods in commtmion^ and on the htuiband*8 
bankruptcy belongs to his creditors^ 



This was an action at the instance of a married womao, 
with consent of her husband, against the trustee on her 
husband's seqnesteired estate, in which the petitioiieis 
craved the Sheriff to interdict, prohibit, and diBcbaige 
the trustee from selling or disposing of a chest of drawen 
wiiich had been porchaaed by the female p^tioner, with 
her own funds, prior to her marriage, and wbicdi had 
been used ezdustvely hj bor after marriage for holding 
her body dothes. 

Hie Sheriff-Snbstitate granted interim iniefdici, and 
the respondent not haying entered appearance, the in- 
terdict was afterwards deckred perpetnaL Thoeafter, 
the respondent opened up the decree, and lodged a 
minute of defence, in which he denied the petitionen^ 
allegations, and stated that, on the petition being served, 
he offered to the petitioners to let them remove the chest 
on condition that they stayed farther prooeedinga, and 
that no demand for expenses should be made against 
him, and plod, inter alia, that the petition was ir- 
relevant, and that as the chest belonged to the seques- 
trated estate of the bankrupt, the petitioners had no 
legal claim to it. 

Hie Sheriff-Substitute having closed the record, and 
judicially examined the petitioners as to the alleged 
agreement between them and the respondent, pro- 
nounced an Interlocutor, allowing both parties a proof 
of their respective averments, thus holding the petition 
to be relevant. 

The respondent appealed, and the Sheriff prononnoed 
the following judgment : — 

The Sheriff baring, on the respondent's appeal, conadered 
the dosed record, judicial examination of the petitionen, and 
whole process, recaUs the Interlocator of 18th November, 1863: 
Finds that the respondent has delivered to the petitioners the 
chest of drawers: Finds that parties are at isine as to the 
terms on which the respondent agreed to deliver, and did 
deliver up, the said chest of drawers to the pe^oners, tiie 
respondent maintaining that he did so on condition of no 
demand for expenses being made against him, and the peti- 
Uoner, James Dowar, averring that the respondent said he 
would deliver the chest of drawen to him, provided he would 
pay the expenses, and that he answered he would pay the 
expenses to the extent of fourteen or even twenty shimnss: 
Finds that, in these cixcumstances, the respondent, besidoB 
founding in defence on the agreement as to expenses, pleads 
that the petition is irrelevant, and that as the chast of 
drawen belonged to the respondent as trustee on the said 
James Dewar*s estate, the petitioners have no legal daim lor 
the same: Finds that said chest of drawers did not form part 
of the female ponnei^s parajohemalia, but bdonged to the 
respondent^ as trustee on her husband's sequestered estate: 
Therefore refuses the prayer for interdict^ and assoilzies the 
respondent, and, in the spedal circumstances of tlua case, 
finds expenses due to ndther party. 

NOTX.— The Sheriff is of opinion that there an snffidont 
grounds in the record, and in the jndidal examination of the 
petitioners, for the disposal of this case, without putting the 
parties to the expense of a proof in so trifling a litintion. 

It is no doubt the case that in the cause of IHteaim v. 
Peidherer, Diet, 5825, the Court found on Slst July, 1716, 
that a diest of drawers wherein a wife kept her dothes was para- 
phernal. But on 16th January, 1695, the Court, in the case 
of Dieks v. Massie, Diet., 5821, found that cabinet coffins 
and other alleged aocesscries for holding the paraphemaUM 
are not paraphernal, but fidl under the communion of goods; 
and in the case of ffewat v. Wood, ffum^s Dee., 210, the 
Court, on 24th November, 1808, found that a mahogany chest 
of drawers, which a wife had recdved as a present firom her 
relations before the marriage was not inter paraphernalia, but 
in the ordinary condition of housdiold furniture— the latest 
dedrion beiog against the ooateution of the petitioners^tiie 
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Sheriff 18 of opinioii th«t the diert of drawetB was not part of 
the female petitionei^B|Nira|a^iMrfNi2uiy but belonged to the re- 
mooden^ as trustee on her husband's seqneskated estate. At 
tne same time he thmks that the respondent acted pradently 
In deUyering to the petitionen the chest of diawen, and in 
avoidiiiff litigation in sobfa a trifling matter. 

Thi8l>eing tiie case, and tiie oliest of drawers having been 
siven to the petitioneifliy the only matter which remained for 
dedidon was the question of expenses. Some misonderstand- 
ing seems to have arisen between the parties on this point. 
The Sheriff thinks it unneoesBaiy that there shonld be any 
proof to dear np this misunderstanding, and to show how the 
nets in vdation to the agreement as to expenses exactly stand, 
becaoae the petitionen having no well groonded claim on the 
merits, cannot^ notwithstanding the respondent's delivery of 
the chest of drawen^ obtain a decree for expenses agaanst 
him, more especially, seeing that their averment is not that 
he agreed to pay expenses, bat that the averment is (m Ins 
part that it was the male petitioner who agreed to do so. 
Ndther is the reQxmdent, the Sheriff thinks, entitled to 
expenses^ because it was implied .in his offer to deliver up the 
diest of drawers that he should not ask expenses, 

Aa, Dayhmov. AU, Fabiob. 

Nora.— In ffowtU ▼. Wood, 24ih November, 1808, it 
appears that the wife claimed right to retain, as against her 
hnsband's trustee, a sxeat variety of articles, but the Lord 
Ordinary hdd that sue was bound to find caution. She 
petitioned against the Interiocutor appointing her to find 
caution, and m her petition restricted her claim to a bed and 
bedding, a chest of drawers, and her dothes, but the Court 
adhered to the Lord Ordinary's Ltterlocutor. Did that 
judgment overturn Fitcaizn's easel Bee BeH's Frinc., 1551, 



29th DjEOBiCBXBy 1868. 

SHERIFF COUBT, LANABESHIBE-^LASGOW. 

(Mb Shibift Bbll.) 



Stbuthers' Seqihestbation. 
Mabchbanes, Appellant; M'Lban, Respondent. 

Bankropt— Vouchers. — A stock broker claimed to rank 
and voU on a 'bankrupt estate on a stated account^ 
tpltdt consisled of balances of sums paid for the bank- 
rupt in consequence of stock and shares in joint stock 
eoaq>ameSy bought and sold by the broker for the bank- 
rupL On the settUng days balances were carried to 
account^ and the rules of the Stock Exchange required that 
brokerage should be charged on tumoversy but these 
were not vouched — Held that^ as (he account was not 
properly vouched, the broker's vote was bad^ and 
reeled, 

Mabchbakks appealed against the resolation of the 
creditors, moved and supported by the reqmndent, 
McLean, that the heritable estate of the bankropt should 
be abandoned to the bondholder. After a hearing, the 
Sheriff-Substitute pronounced the following judgment: — 

HJaving heard again parties' procurators^ and renewed con- 
■deationof the whole process. Finds that the respondent, 
H'liean, having ranked on the bankrupt estate for a sum 
larger than the united debts of all the other creditors put 
to^iher, moved and supported by his single vote the resolu- 
timi appealed against, whilst all the o^er creditors voted 
againat it: finds that the appellant avers that^ subject to the 
harden of a prior heritable bond, an ex facie absolute oonvey- 
uee over certain property belonging to the bankrupt is now 
hdd for behoof of said respondent; that there are £atal 
objectioos to the validity of sud conveyance; that on its being 
Mt uado, the reversion of said property will form a valoaUe 
aaekof the bankrupt estate; and that the respondent, beiog 



interested to protect the said conveyance, attempted to cany 
by Ids vote the resdntion conmlained o^ which instructs the 
trustee to abandon the said heritable pr op erty, and to 
take no steps to interfere with or set aside the said conveyance: 
Finds that the trustee concum witii the appellant, and expresses 
the same opuuon as to the km the estate would sustain if his 
hands were tied up in the manner proposed: Finds that whatever 
the respondent, McLean's, motives may have been, the only 
question to be adjudicated here is, whether the said resolution 
was lavTfblly canned by his vote: Finds that his claim, which 
amounts to £8997 7s lid, conrists principally, in the words 
of the affidavit^ No. 21, of sums paid for the said bankrupt in 
consequence of stock and shares in joint stock companies 
bought and abUd by the deponent, as a stockbroker, in tiie 
Ghuigow Bzchange, on the behalf of and on the employment 
of the Bankrupt: Ffaids that the affidavit also bears that by 
tiie rules <^ said Exchange, and by usage and aereemeot 
between the parties, these transactions fall to be settiiBd twice 
a month, on the settling days of the Exchange, and interest 
fells to be paid on the balance due at each settlement; and 
the affidavit still further beam that eince 14th February, 1862, 
the rules of the Exchange make it imperative to charge 
brokerage on turnovers as well a» on all sales and purchases^ 
although sueh brokerage was not in use to be charged before 
said date: Finds that the only productions made with said 
affidavit are three accounts which debit the bankrupt in the 
numerous sums of cash advanced on his aocoont, and which 
also charge him with interest and brokerage, in terms of the 
said alleged rules: Finds that the accounts are unacoompanied 
by any vouchers of the said advances, or by any copy of the 
rules of said Exchange, under which the interest and broker- 
age are said to be charged, and no explanation is given in the 
affidavit why sudi vouchers have not been produced: ilnds 
that it has been long settied that where a party ranks on a 
sequestration for cash advanced, he must produce with his oath 
vouchers for the advances before he con be be entitied to vote. 
And if, as was averred at the debate, although not admitted 
by the appeDant, stodLbrokers so conduct theb bosmess inter 
at that they cannot exhibit vouchers to their constituents for 
balances or differences pud on their account, the necessary 
result is, that a stockbroker, claiming for such monies, cannot 
vote in a sequestration, although he may be ultimately able 
to establish his right to a dividend on it: Sustains the 'objeo- 
tion to the vote of the said respondent, that it is invalid in 
respect of the non-production of vouchers either for the money 
advanced or for the mode of charging interest and brokerage: 
finds that, in consequenoe^ the resolution appealed against was 
not duly carried: Sustains the appeal and recalls the said 
resolution: Sinds said respondent^ McLean, liable in expenses 
to the appellant, but finds no expenses due to or by the respon- 
dent, Johnston, who simply adopted and acquiesced in the 
reasons of appeal stated by the appellant: Allows an account 
of said expenses to be given in, and remits the same to the 
auditor to tax and report and decerns. 
Act, D. Hanhat. Alt. 



30th Dxoimbsb, 1863. 

SHBBIFF COUBT, LANABKSHIBE— GLASGOW. 

(Shsbufb Sib A. AuflON asd Bsll.) 

Hannan, Esbr & Co. 0. The A2n>EB8TON Fouhdby Co. 

Charter Party— Constrnction—Aaaignation—HarboiiP 
Dnee. — A shipping agent paid the harbour dues of a 
ship and cargo lying at Glasgow^ and as the owners of 
the goods refused to reimburse the agent, he obtained an 
assignation from the Harbour Trustees, and (hereon 
raised an action against the owners of the goods. By 
the Clyde Navigation Act, the dues on cargoes are 
primarily payable by the owners of goods; but they, 
contending that, by the terms of the charter party with 
the owners of the ship, they were not Uable—Held, 
construing the charter party, that the owners of the 
goods were Uable. 
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The ponnen laised this action as aaBignees of the trus- 
tees of the Clyde Navigation, inoorporated by the Clyde 
NaTigation Act, 18S8, conform to asugnation by said 
trustees in their &TOur, dated and sealed at Glasgow, 
12th September, 1862, and was for recovery of £30 Is 
9d, being the rates conform to statement anneTed to the 
summons, payable by the defenders under and in terms of 
the Clyde Navigation Act, 1838, to the pursuers as 
«SBignee8 of the trustees of the Clyde Navigation, under 
and in virtue of said assignation on goods shipped by 
the defenders at the harbour of GkuBgow, on board the 
'^ Helen Morrow,'' for Kurrachee, on or about the month 
of July last (1862), of which goods the defenders were 
alleged to be owners or shippers, with interest and 
expenses. The defences stated in a minute were: (1) A 
denial of liability for the sum concluded for or any part 
thereof^ as well as of any right or title on the part of the 
pursuers to recover the same from the defenders; and 
explained, (2) That the harbour rates or dues in ques- 
tion were payable by the owners of the vessel ^' Helen 
Morrow," under and in terms of charter party of date 
29th May, 1863, entered into between George Duncan 
and the defenders, whereby the owners agreed to take 
and the defenders agreed to pay, for the railway cup 
sleepers to be shipped by the latter, £1 15s sterling per 
ton of twenty cwts, and five per cent primage in fall of 
all port charges and pilotage as customary; (3) That the 
said rate of freight was fixed upon the principle of its 
being in full of every charge whatever, including the 
charge for harbour rates or dues, and this is not only the 
true meaning or construction of the charter party, but is 
in conformity with the uniform practice of the defender's 
trade as well as the custom of the port, and the charter 
rate was a full and fair rate of freight according to that 
principle; (4) That the pursuers, Hannan, Kerr & Co., 
acted as the agents or brokers for the owners of the said 
vessel in connection with the loading of the cargo and 
otherwise, and in that capacity they obtained settlement 
from the defenders of the f^ght, payable under the 
charter in fbll of all charges as aforesaid, on the goods 
shipped by the latter, and that after the harbour dues 
had been paid either in whole or in part by the pursuers, 
as representing the owners, in accordance with the 
charter party, and the usual practice and custom of the 
trade and port al aforesaid; (6) That the obtaining of 
the assignation on which the pursuers now found was 
obviously an after thought to give colour to the present 
proceedings, the narrative or recital * contained in 
said assignation being untrue in point of fact, the dues 
or rates in question having been long previously paid to 
the Clyde Trustees by Hannan, Kerr & Co., on behalf of 
the owners, as the proper debtors, and that without any 
pretence of InterposiDg for the defianders, to whom the 
Clyde Trustees never applied for payment and from 
whom the pursuers had no authority whatever ; (6) Even 
had the Clyde Trustees made a claim against the defen- 
ders, which they have never hitherto done, although the 
defenders have for years been in the practice of making 
similar shipments under precisely similar circumstances, 
the defenders would under and in terms of the charter 
party referred to, and the practice or custom aforesaid, 
have been entitled to repayment from the owners, and 
the owners de facto paid the Clyde Trustees through the 



medium of the pursuers as their agents or brokers, the 
lattef cannot under oedoor of an ex jKtf/yiicto aangnatioB 
change the pomtion of matters or pboe theniBehres in 
any other or better podtion than that of the ownen o« 
whose behalf only they paid or advanced the dues; (7) 
Generally the claim set up being under the drcomatasGei 
ground!^ and untenable, ought to be repeUed, and the 
defenders assoilzied with costs. 

The record was then dosed, and after a bearing' the 
Sheriff-Substitute pronounced the foUowing Interlocator, 
allowing a proof: — ^ 

Having heard parties' procaratom and reviewed the |Jw» e M, 
before farther answer, allows the defenders a proof pro fd it 
jure of their aTerments, and in particular of the avennenfe thit 
the dues in question were.paid by the parsnen not far cr on 
aooonnt of the defendecs, pat for and on aooonnt of the ownen 
of the ship "Helen Morrovr," fur whom the ponnen acted m 
agents or^broken, and allows the pnrsaen a conjunct nrobaiiaB: 
Grsnts diligence against witnesses and havers, aaaappoiBli 
the cause to be enrolled in the diet roll of the 4th November. 

The defenders appealed, and after a hearing, the 
Sheriff pronounced the following judgment: — 

Having heard parties' procurators, under the pnnoeni' and 
defenders' appeal, upon the Interlocator appealed against^ and 
whole process, Finds that the present action is brought by 
the pursuers, as osagnees of the Clyde Navigation Trustee^ 
for dues said to be payable by the defenders, as owners of 
the goods shipped on board the vessel colled the ''Hefea 
Morrow," at the harbour of Ghisgow,* for Kuirachee, winch 
the pursuers allege were payable to the Clyde Trustees by the 
defenders, and were paid by the pursuers, and to which they 
have now right by asmgnation from the dyde* Tmstees ia 
their &vour: Finds it pleaded in defence, that nnder the 
charter party between them and the owners of the vessel, and 
also by the uniform custom of the harbour, the does In 
question were payable, not by the owners of the goods, bat 
by the owners of the ship, and that the present pursuers wen 
brokers of the ship, well known as such, and as sudi drew tias 
freight under the charter party: Finds that the puBQerSy as 
assignees of the Clyde Navigation Trustees, if entitled to 
payment of the dues, are, it is contended, bound, as brokos 
for the vessel under the charter partv, to pay the dues theoi- 
selves, and therefore cannot sue for the same: Finds that the 
obligation in the charter party is quite dear and d««ftifft, 
laying the dues in question, as all other local duea^ on ti^e 
owners of the vessel, but finds that there is here no such 
concumlt Miti et crediti in eadem penona, as lets in the 
defenders' plea of compensation, seeing that takes place only 
where the ooncourse is in the same person, and in tihe same 
' fht: Finds, in regard to the proof allowed that the receipt 
5 proves that the fraght was ptdd to the pursuers oa 
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brokers for the ship, and that they received the freight stipo- 
lated for in the charter party: Finds, however, tluit thli is 
not prdbalio prcbata of the character in which the payment of 
the dues in question were made by the pursuers, but only an 
adminicle of evidence in that question, and does not supersede 
feirther proof on that point which is allowed by the Intec^ 
locutor under review, and that the onui is rightly laid on tbs 
defenders, as they allege that the payment was made by the 
pursuers in a different character from that under which, by 
the Clyde Navigation Act of 1858, the dues were exigible: 
Therefore adheres to the Interlocutor appealed from, and 
dismisses both appeals. 

NoTB. — Ab brokers for the ship, the pursuers were only 
bound to collect the freight^ but tiiey had not in that char- 
acter, whatever they mi^ht have in another, any right to pay 
the dues in question, which, by the public law, was a boraea 
not on the owners of the ship, but of the goods; although the 
right to exact, and the obligation to relieve here, have entered 
in the same party, it does not follow that when the r^ta 
stand on different grounds that the one can be hdd ipto fiuto 
to extinguish the other. 

A proof was then led, and, after a hearing, the Sheriff- 
Subetituto pronounced the following Interlocutor:-* 
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Having heard partieB' ]ftooanAotB, and reBimied oonaideia- 
ikm of tM proof, produciumB, and whole proceBS, Unds that 
the pannerB acted as agents in Glasgow for the ship ''Helen 
Morrow," of which Ge<»ge Duncan & Co. of London are the 
owners: Unds that the aaid (Seorge Duncan & Co. and the 
defenden entered into the charter party No. 4/2, under which 
the Baid diip was to Ball from GlaBgow: Finda that as the 
Clyde and harbour dues leviable by the Clyde TrusteeB muat 
be paid on aU Bfaipe before sailing from the Broomielaw, and 
•8 it takee Bome time to ascertain the details of the dues, the 
almost anifbnn praotioe is for agents of large vessels to deposit 
in the hands of the collector <» said dues a sum to meet the 
same;, and thus obtmn greater despatch: Finds that the pur- 
suen, in conformity witii tins practice and as agents aforesaid, 
depodted with the collector, on 7th July, 1862, the sum of 
£35 to meet the whole dues of the "Helen Morrow,'' both 
in ship and cargo: Finds that it was afterwards ascertained 
that &e dues on the ship came to £15 lis, and the dues on 
the cargo to £80 Is 9d, amounting together to £45 12a 9d, 
and leaving a balance due over the depont of £10 12s 9d: 
Fhkds that the collector applied to the pursuers for this balance, 
but they, in the first instance, declined to pay it, and referred 
Urn to the defenders, to whom application was made, but they 
also refused payment, and the ssdd balance was ultimately 
paid by the poiBuers: Finds that the pursuers' em^^loyers, 
George Duncan & Co., having refused to acknowledge lialnlity 
for the said sum of £80 Is 9a, b^ng the dues on the cargo, 
the pforsuers, through whose interpomtion it was paid for tiie 
benefit of all concerned, obtained from the Clvde Trustees the 
assignation No. 4/1, and now insist against the defenders for 
payment of said sum as assignees of said Tnistees: Finds that 
no objection is stated in the dosed record to the 'character in 
which the pursuers sue, and as the pursuers were admittedly 
not the proper debtors to the Clyde Trustees, the role laid 
down by Erskine. B. III., Ht. Y., Sec 11., seems to apply 
to the circumstanoGS of the case, that "whenever a creditor 
recei-ves payment from one who is not the proper debtor, but 
who has right of rdief competent to him against the debtor, 
he who pays is from equity entitled to demand an assignation 
fhim the creditor of any separate security which he hath in 
his person for the debt^ that he may thereby work his relief the 
more effectually against the principal debtor:** Finds that under 
the provisidns of tiie 98th section of the Clyde Navigation Act^ 
21 & 22 Yict.» c. 149, of which No. 16 is a copy, idl rates or 
dues on goods shipped or unshipped in the river or harbour 
are to be paid to the collector by the owners of such goods, and 
the defenders being admittedly the owners of the goods in 

Iuestion, were therefore primarily liable to the trustees for the 
ues thereon, and if said dues had not been paid, tbo trustees 
oould have gone against the goods themselves: but, Finds that 
it is contended by the defenders that under the terms of their 
charter-party witii the pursuers' constitnents^ Greorge Duncan 
& Co., the said dues, as in a question between the defenders 
and George Duncan & Co., were payable by the latter, and 
that as Ihey were, in point of fact, paid by their agent, no 
claim for repetition now lies, the more espeoally as the defen- 
ders never requested the pursuers to make the payment: Finds 
that in the charter-party the freight to be paid is declared to 
be *' thirty-five shillingB per ton of 20 cwts, and five per cent 
primage in fuU of ail ckarffet and pilotage oi cmUmary:" 
Finds that parties are not at one as to the import of the last 
ten wc»ds of the last quotation, and the rule is, that where 
words used in a charter-party are ambiguous, or where words 
commonly used in such writs have acquired a conventional 
meaning different from thdr ordinary and popular sense, their 
correct construction and real intention is to be ascertained by 
a proof of the course and practice of trade which has followed 
upon them, and which, when proved, is presumed to have been 
known to the parties by whom the words were employed (see 
Abbott on Shipping, p. 274): Finds that the defenders have 
adduced only one witness, namely, Mr John Wilson Fell, 
shipbroker, to speak to the construction which the usage of 
trade would put on said words in the port of GUsgow; and 
whilst he has deponed in chief that he considers the words to 
mean that the dues on the cargo are payable by the ship, 
principally in respect of the use of the puase " in full," he 
admits in cross-examination that "port charges " allude more 
especially "to charges on the ship," and that "pilotage is a 
chkrge on the ship," and he further admits that if the only 
words in the charter-party had been " in full of all port does 
and pilotage''— " These words^ I think, would not include 
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Clyde dues on the cargo; but the words 'as cnstomaiy ' beioff 
added, I think the whole clause would indude dues on cargo:^ 
Finds that this evidence is neither conduaive nor satisfiMstory, 
seeing that the words "as customary," being annexed only to 
the words '*m full of aU port charges and pilotage," cannot be 
taken as having reference to any ofaarges but tlraee, which the 
witness states do not» in the ordinary case, indude dues on the 
cargo: Finds that Mr Fdl fitfther states, in effeotmg a charter- 
party with shipowners in England, where it was intended to 
throw the payment of the Clyde dues on the cargo on them, 
he would, in addition to using the foresaid words, "consider 
it his duty to explain that these words would cover the dues 
on the cargo;" while the witness W. M Thomson, the defen- 
der's manager, admits that he did not give Geoi;ge Duncan & 
Co., when be sent them the charter-party signed, any explana- 
tion of what said words meant in Gla^^w: Finds that the 
charter*party No. 4/2 is a London form of diarter-party, and 
was executed there by George Duncan & Co.: Finds that the 
pursuers have adduced two witnesses who concur in deponing 
that, according to the London custom of trade, the terms of 
the^iaid charter-party woidd not imply that the owner of the 
ship was liable for any dues on the cazso; and the witness 
Greorge Duncan has, moreover, deponed that he did not know 
that its terms would lay that burden on the owners; and he 
furtiier explains, "all our charter-parties contain the printed 
words 'as customary.' lliey are inserted to protect the 
merchant from ship*B dock dues if the ship be ordered into a 
dock, mstead of the cargo being ddivered in the liver: " Finds 
that the ordinary meaning of the said words cannot be hdd 
to imply that the oimu of paying cargo dues is laid on the 
shipowners, and it is proved that they do not bear that mean- 
ing by the custom of trade in London, while it is not proved 
that tiiey carry such meaning by the custom of trade in GUis- 
gow; and even though thatliad been proved, the shipowners 
would not have been bound by the load practice, seemg that 
they were not made acquainted with it at the time of entering 
into the contract {Moor^t Privy Comcil BeporU, YoL XII., 
p. 361; and Sweating, SnglUh Jurii^, New Series, VoL VI., p. 
758): Finds that the defenders have also feuled to prove that 
the pursuers pud the said dues on aooount of the shipowners, 
or acknowledged any liability on their part to make said pay- 
ment; and they being now, in right of the Clyde Trustees— to 
whom they have saved the necessity of the defenders paying 
said dues— are in tUtUo to daim from the defenders relief 
thereof: Therefore repds the defences, and decerns against 
the defenders in terms of the condusions of the summons: 
Finds the defenders also liable in expenses, allows an account 
thereof to be given in, and remits the same to the auditor to 
tax and report. 

An appeal waa noted by the defenders, bat afterwards 
withdrawn^ and the Sheriff held it as dismissed, and the 
Interlocutor appealed against was simpliciter adhered to. 

Act. T. G. Wrioht. AU. Danibl Fobbbs. 



4th January, 1864. 

SHERIFF COURT, LANARK8HIRE--GLASG0W. 

(Shjebiffb Sm A. Alison and Stbathebn.) 

Jamks Boyle v. Edinburgh and Glasgow, and 
Glasgow, Dumbarton, and Helensburgh Bail- 
way Companies. 

Railway Passenger. — A railway passenger was let into a 
carriage by a servant of the company^ titled third class^ 
but differently constructed, and charged higher fare; 
at the station for collecting tickets, the passenger was 
charged the difference of fare between the two carriages, 
and on his refusal was forcibly ejected, and given in 
charge to the police as having been guilty of disorderly 
conduct, and resisting the railway servants. In an 
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action of damaget-^Hdd ihat ike BaUway Companm 
were liable for the conduct of their iertfants^ and 
damages awarded with costs. 

This was an action to recover damages from the raflway 
companies, defenders, on the averment that the porsaer, 
having purchased a third class railway ticket at Helens- 
bargh for Glasgow, had been put into a carriage with 
third' class painted thereon by the railway officers — ^that 
at Cowlairs, where the tickets are collected, additional 
fares had been demanded, on the allegation that he had 
travelled in a different class from that for which he bad 
paid — ^that he was, on his refusal to leave the carriage, 
forcibly ejected, and taken to the police-office at Spring- 
born, and afterwards tried before tho Police Court at 
Glasgow, on the charge of obstructing the officials, but 
acquitted. 

The record was dosed on the summons and a minu^. 
To save time and expense, a joint minute was given in, 
admitting certain averments of the pursuer, and the for- 
mality of certain documents founded on. 

Thereafter a proof was led, and parties* pioeuiBlon 
heard thereon, and the Sheriff-Substitute pronounced the 
following Interlocutor: — 

Having heaid parties' procnraton on the oomdnded proof 
and whole cause, and made aviaandnm, FindB, in poiu of 
fact, tiiat, on 10th July, 1862, the pursuer, along with James 
Scott, an acqoaautance, porohased Mid received tickets at the 
Helensburgh Station of the line of railway formed between 
that town and Glasgow, to be conveyed theooe as paaaeiigQfS 
by the train whi(£ started for Glasgow on said day, at 
half-past one o'clock afternoon, for which tickets ninepenoe 
each was paid, and entitled them to travel by an open third- 
class carriage: Finds it admitted by the defenders, in the 
joint minute No. 12 of proceaB, -that the Helensbui]^ line 
unites with the Edinbuigh and Glasgow Railway at the 
Cowlairs Station, and tiiat th^ form one svstem, and are 
known and described as the £dinbux|g^ and Glasgow and 



Helensburgh Bailway, and are managed and wrought by the 
two companies who are called as defenders to this aoticn: 
Finds that the pursuer and Soott arrived at the platform of 
llie Helensburgh Station when said train was starting^ and 
they at once approached a third-dass carriage, which they en- 
deavoured to enter, but, the doors being locked, they wsce 
unable; whereupon a nulway servant in attendance opened 
one of the doors and admitted them: Ilnds that said train 
consiBted of fizst-dass, third-class dose^ and third-class open 
carriages, but it is not proved that the thurd-dass carriages 
were distingmBhable by any dassiQring title of name, or otl^ 
wise than by their oonstruotion, and that into which the pur- 
suer and Soott were admitted was a third-dass dose carriage, 
and the cost of each ticket for which was fifteenpenoe: finds 
that the defender Hunter was guard of said train, and it was 
his duty, before startbg it, to have examined that eadi 
passenger was furnished with a proper ticket, and that duty 
be had performed before the pursuer and Soott appeared on 
the platform, at least before they were admitted to said 
carriage; and not having observed them enter it, he did not 
ask to see thear tidtets: Finds that the pursuer and Soott 
continued in said carriage during the journey, and they were 
seated in it when the train reached Cowlairs about half-past 
two o'clock: finds that the defender Patmore, who was 
prindpal ticket-oollector at this station, proceeded to ooUect 
tickets from the passengers, and on applying to the pursuer 
and Soott he received from them the tickets with whidi itej 
had provided themsdves; but seeing that they had arrived in 
a superior description of carriage to that for which they had 
apparently paid, he demanded the di£brenoe of &xe, whidi, 
however, was refused, the pursuer and Scott both ezpIiUning 
under what circumstances they happened to be there: iEinds 
that Patmore desired them to leave said carriage, which 
request they also dechned to con^y with; whereupon, in 
terms of the second bye-h»w for the guidance of pasMnsers, 
No. 7/4, and as authorised by sec. 67 of the Act 17 and 18 
Vic, cap. 58, assisted by the defenders Hunter and M'Mwtii, 



whom he called to his aid, helbiciUy extruded the parsner and 
Soott from the oaniage, and then kept them in costody wfa3e 
the train moved onwards towards the Glasgow Queen Street 
Station; but, in a few minutes afterwards, the defenden had 
the pursuer and his finend removed as prisoners to the poBoa 
office at Springvale, when the drcumstances which hiul oc- 
curred wen rdated to the inspector of police there, and a 
charge ci disorderly conduct, and (or resisting the railway 
servants, at Cowlairs, in the diKbarge ol their duty, was 
entered in the pdice-books against tbrai; and they were only 
liberated on leaving a pledge of 10s 6d each, that tliey would 
appear and answer tins accusation: Finds that tiie pmaer, in 
consequence ol the information so lodged against hhn, was on 
the 11th of said month of July charged on the complaint of 
the Proeurator-Fisca], acting fai the Glasgow Centna Police 
Oourt, with said offences, and was then, and on the 17th and 
24tii of said month, at suocessive continnatixnas of the dic^ 
tried before the magistrate presiding in said Court; but after 
hearing evidenoe, the magistrate found the pumuer not guilty: 
Finds that, in resnect of the said forcible ffrtrusiflii fipom the 
carriage, and ci m pursuer's apprdiendon, datoDtion, nd 
trial, the punroer instituted this action, in which he cJaian 
damaffss from the railway companies, and firom the individual 
defenidetB, all jointly and severalljr, or severally, in respect 
said proceedings and diaige were iU^^al, oppreetfve, anwar> 
rantahle, malioioaB, and groundless: Fmds it admitted in md 
minute that the individual defenders were^ on the oooangn 
libelled, the servants of the defenders, the railway oompamei^ 
and acted for behoof of both: Finds it pled in dafenoe that 
the individoal defenders, for whose conduct it is alleged that 
the railway oompanieB are responsible, were warranted m all 
they did by the facta, ^nd were authorised by the provioom 
of said statute, which defence the defending railway oom- 
panics have also urged: Finds, in point of law, that the 
defimdeis, Patmore, Hunter, and AfMath, had reaaonaUe 
cause for theur share in the matters complained of; and having 
lodged information of the particulars of the occurrence w^ 
the inspector of poUoe at Springvale, they were not answer- 
able for the subsequent proceedmgs at the instanoe of the 
Procurator-FiBcal of the Glasgow Police Court: tharefoie 
BusUdtts the defences for these defenders, and assoilaes tbem 
from the condusions of the action; but in the circmnatanoes 
finds no expenses due: and with respect to the* remaining 
defenders, the Edinburgh and Glasgow, and Glasgow. Dum- 
barton, and Hdensbuq^ Bailway Companies, Finda that 
thdr station-master, or other servant at Hdensburffh, haring 
sold and recdved payment for two tickets by whidi the pQ^ 
suer and Scott were entitled to travd to Glasgow, it was 
incumbent on the defenders, or their servants, to see that 
they were aooommodated in the description of carriage fat 
which they had contracted; and as the locked door of a third- 
dass carriage was opened, and the pursuer and Soott having 
been shown into, or allowed to take, their seats for the 
journey, without inspection asked, or inquiry made, oongen- 
ing the description of tickets which they had procured, and 
that being superior to the kind of carriage for whidi they had 
taken tickets, the neglect and cause of mistake lay with the 
defenders' said servants at Helensburgh, and not with the 
pursuer or his £allow-traveUer: Finds that ndther tiie pursner 
nor Scott acted fraudulently in travdiing in said carriagei^ 
and were justified in maintaiTiing their plaoias when challenged 
by the radway companies' servants at Cowlairs, because they 
had been admitted to take thdr seats at starting by others of 
said servants, whose duty it was to see the passengers appn>- 
priatdy accommodated; and the occurrences at (^wlairs^ of 
which the pursuer oompbdns^ were the result of misunder- 
standing occasioned by said original neglect and fault: Finds 
that the defenders are liable for their servants' said neglect 
and fault, and in reparation and damages to the pursuer for 
the injurious treatment which he experienced at Cowhdrs^ 
and until the charge was made against him at Springvale 
Police Station; but these defenders are not responsible for the 
steps pursued by the PhKsurator-Fiscal: finds that ten pounds 
ten shillings, in name of repMation and damages, is a fair and 
reasonable amount for such injuries; and in that sum accord- 
ingly finds the defenders, the Edinburgh and Glasgow, and 
the Glasgow, Dumbarton, and Hdensbuigh Biulway Com- 
panies liable to the pursuer joiutiy and severally: Ftnos them 
also liable in his expenses; allows an account thereof to be 
lodged, and remits the same to the auditor to tax and report, 
and decerns. 
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NcKEB. — The failore of the railway oompanj's seryants at 
Helenflbuigh to attend to their daties occasioned the nnfor- 
tnnate incidents out of which this action has arisen. 

The pioof has shown this sufficiently. In the first place, it 
18 plain that the porsner and his acqoaintance^ Scott, reached 
ko the railway station so late that the train was on the eve of 
sttartmg beibte they purchased their tickets or appeared on the 
plat&nm. They may or may not have had good reason for 
being lato^ for that does not appear; bat it was one of the 
railway roles that passengers should have had their tickets 
Men out at least five minntee before the time stated for start- 
ing. If that was a nsefiil and necessary role, it was in the 
power of the defeodecs' servants to have enforced it» Inr issuing 
BO tioketB after that, and thus they would have avoided what 
followed. In the next place, by reason of this inegolarity, 
tiiedooMof thecaniages of the train had already been locked, 
and Hunter, the guard, had examined passenffers* tickets 
before the pursuer and hia Mend arrived, but when they did 
come, he foiled to examine their tickets, although he was> 
bound, under the railway rules, before leaving a terminal 
station, to be most particular in this respect (No. 14, § IS, p. 
45). He and the station-agent were also culpable in pe^ 
mitting the pursuer and Scott to travel without having the 
proper tidcet for the carriage in which they rode (No. 14, 
S 14> p. 10). And in the third place, the defenders' servant, 
Manson, was to blame for opening the locked door of a wrong 
oaRiage, and admitting the pursuer and Scott, without ascer- 
taining by, what description of carriage they were entitied to 
travel, aiul without seeing that they possessed proper tickets. 
No doubt Manson excused >iiTngAlf for this omission, by say- 
ing that was not his business, because he was a pointsman; 
but be wore the railway uuifSorm — ^he was in possession of a 
carnage door-key—he was on the platform assisting in the 
ptepamtions for starting, and interfered with the guard's duty; 
so thftt if he did not himself examine the tickets, he was 
bound to have acquainted Hunter, that he might have 



These are acts of inattention to rules established by the 
defonden themselves, the observance of which was calculated 
to prevent passengers falling into mistakes about the carriages 
into which they might enter, and so save them from rough 
treatment and merciless extrusion at the hands of other ser 
nnta of tbQ company at the ultimate temunus, who midit be 
ignonnt of the dreumstanoes, and inclined to regard as a 
fund the accidental presence of passengers in higheiNilassed 
cttiiages than they had paid for or intended to travel in. But 
it was contended that closed carriages and open carrii^;es are, 
from their construction, easily distinguishable; and as tiie pur- 
sosi^s ticket bore on its foce that he was to teavel in an open 
csiBSge^ it was his duty, being late in arriving, at once to 
proceed to the proper description of carriage, and he was 
solpable in not doing so. 

This acgnment^ Iwwever, is untenable. It is proved that 
the oaniages composing the tnun had only two titles painted 
on them— "First Class" and ''Third Class." Some of the 
tinrdkiass carriages were endosed externally by wood-work 
■id windows^ but the interior compartments were open from 
sad to end; otheis were unenclosed externally, and into one 
4tf these it appears the pursuer and his Mend should have gone. 
The diffiarenoe between third-class carriages would be very 
■olioeable by the defenders' servants or by passengers who 
often travelled on the line, but to strangecs it might not have 
been so perceptible. In fact, it is within the experience of 
most railway travellers, that on some lines there haopen much 
dlsarmilarity even in carriages of the same class; old firstssUss 
Ottziages, for example, presenting appearances of inferiority to 
Bsw^ so <rf>^ou8, as aptiy enough to mislead inattentive pas- 
I into the befief that they belonged to a lower grade. 



On the Heleosbuigh line errors had often occurred, and of 
the Bsme kind into which the pm 



pursuer and his friend 
soflKedto&lL 

IhB defooder Patmore depones that before the occunenoe 
hi question it frequentiy happened^indeed, scarcely a day 
p ssse d t hat passengers who ought to have travelled by the 
fpen carriages and had tickets for such carriages, were found 
in the third-class closed carriages; and no wonder, for the nice 
< Btwcti o n of open and dose carriages, when both were titled 
^'fMi^iUua,'* was not so apparent as to avoid the acddental 
Mnndees of passengers, who were left to judge for themselveB, 
: into the one desoriptfon of carriage instead of t^ 
'\ niflttket, hfrnvwe, ■hoold not myo tokm pbnoa^ 



and would not if the defenders* servants had properly attended 
to their duties, and had seen, before starting, what tickets the 
passengers possessed and in what carriages they had taken 
seats. 

The frequency of these errors forms an unpleasant comment 
on the careleBS pecfomuuioe^ by theb own servants, of the 
railway company's regulations; and as the ticketHJoUector 
depones that he always compelled passengers found in wrong 
carriages (exoept the porsner and his friend) to pay the dif- 
ference, the renussness referred to became a serious public 
wrong, and humble passengers must thus hav^ been forosd to 
pay, whether convenient or not, extra fare, which at the out- 
set they did not contemplate. 

In making these strictures the Sheriff-Substitute is not in- 
senable that frauds by unprindpled passengers are oooasionally 
committed or attempted on the companies in the course of 
journeys, and he folly concurs in the justice and necessity of 
stringent regulations and of ample powers bemg allowed 
railwav officers to enforce them, and so repress suoh frauds. 
But while this is conceded, a moment's thought will show that 
firauds by passengers traveUing in superior carriages wiU be> 
veryrare udeed, if the guards at starting do th^ duty by 
eiwnining the tickets; and during the journey, where there 
is reasonable ground of suspicion, occasionally requiring pro- 
duction of tickets, especially when there are intermediate 
stations at which passengers are taken up. If proper exact* 
ness in this respect is given, and it is known that the com* 
panes' servants are attentive to the regulations, few, if any, 
instances of this kind of fraud would or could happen. It is 
also satisfoctory to learn, from the proof, that a better mode 
of making the dii&rence between ooen Mid cbaed third dass 
carriages had been adopted suice tne occurrence in question, 
and what formoriy were opei\ third dass carriages, are now 
titled "fourUi dass." 

The defenders who were stationed at Cowlairs have been 
relieved of liability for thehr conduot on the occasion libelled, 
because they were not partidpant in any sob of cavdossness 
leading to the ooourvanoes oomdamed of . The tioket^iollector 
having found the pursuer and his friend in a wrong carriage, 
did no more than \U duty (however hurtful to pasBengers) in 
demanding the additional fare; he oould not^ of course, know 
under what dreumstanoes they happened to be there, and 
having, or at least exercising, no discretion, he was entitled to 
ossuaie that the pursuer and Scott were wilfully travdliog in 
the superior cacriaffe^ and to act accordingly, dealing with it 
as a case of Jrmdf and in defence, that is the interpretation 
the defenders give to the pursuer's conduct, and as authorised 
by the providons of the Edinburgh and Glasgow Kailway 
Company's Act, 7 and 8 Vict, c 58, s. 67, on finding, that 
the pursuer and his friend would neither pay the additiooal 
fete^ nor leave the carriage. Patmore was not in bad faith, 
and he did not act illegidly in calling the other defenders to 
his assistance^ and they were bound to aid him in forcing the 
putsuer and Scott from the carriage. Thus for they seem to 
have been protected, and however reasonable the pursuer^s 
proposal una, that they should be allowed to complete their 
journey, and at the terminus explain the droumstances to the 
company's superior officers, and if that did not satisfy them, 
to resign tfaemsdves into the hands of the police. Yet 
FMmore and the Cowlairs officers were empowered by the 
statute dted to arrest the pursuer and his fnend there. 
Having taken this course, and had fraud been still the offence 
whidi Patmore thought of diarging, he was bound, under 
that statute^ to have taken the pursuer, with all convenient 
despatch, before a magistrate to have the oomplauit heard 
and determined; but on removing the pursuer and Scott from 
the carriage, Patmore and his assistants conveyed them to the 
Springvale Police Station, and accused them, not of fraud, 
butof disorderiy conduct^ and annoying and obstructing the 
railway officers at Cowlairs in breadi of the peace. Now this 
was not the offiance for which they were extruded from the 
carriages, if guilty of any ofienoe^ that had been committed 
before the pursuer was asked to leave. The disorderly con- 
dnot and obstruction happened in removing them. If there 
was no fri^ud committed, or intended on the defender^ the 
railway companies^ then Patmore and his assistants had no 
authority from the statute, nor were they otherwise author- 
ised, to force the pursuer out of the carriage; and in resisting 
the extrusion, the pursuer acted on the def ensive, and the 
railway offioecs were unlawfiilly invading hhn. If guilty of 
tew), thoD| ofgooni^ tiMpwmw Mid m fami had ■op«<t 
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added to tfaafc the additioiial oflfeace of disorderly condact, and 
obstmodng oBaoen, and probably a breach of the peace. 'Hie 
Sheriff-Substiiate is of opinion that before the latter offence 
ooold have been competently entertained, the primary qnee- 
tion, whether there had been an act of fraod completed or 
attempted, oaght first to have been settled. At any rate the 
duyrge made by Patmore was as stated, and he left the 
police aathorities to entertsin it, or leave it alone. The 
Fiscal, in the exercise of his judgment, prosecuted tlra offence; 
but the magistrate, after tnal, found the pursaer not guihy 
-^-having, as it appean, incideatally entered on an investiga- 
tion of the cufcumstances attending the alleged fraud. For 
the trial and its consequences, after lodging the information, 
neither Fatmore nor the other individiud defenders are 
responsible; and in making the charge of breach of the peace 
and disorderly conduct, it cannot be said that either of 
the individuM defenders represented their employers, the 
railway companies; but for their actings at Cowbdrs the 
companies are responsible. It is true that these officers aae 
not themselves personaUy answerable, because they acted in 
good faith, and in the discharge of the duties assigned to 
ihem (from which construction of conduct probably the gr^rd 
Hunter ought to be excepted); but the defenders, tlie ratt- 
way companies, are liable for the original remissness and fault 
of their servants at Helensbuzgh, which was the origo maU, 
and also for the consequences flowing from that &ult, when 
thmr other servants, performing their duties at COwhurs, 
were the instruments of injuring the pursuer, as complained 
by him. 

The only way by which this responsibility could be avoided 
was by showing that their defence was true, and that the pur- 
suer and his friend, Scott, were found, as alleged, in defraud 
of the railway company travelling in a ''third-dass closed car- 
riage." But beyond the &ct ^t they were in the wrong 
ourriage— which is a statement made by the pursuer himseS 
in the summons^no proof whatever of fraud has been offered. 

The mere circumstance of being in a wrong carriage does 
not necessarily infer fraud; and servants of a railway company 
stationed as Patmore was, and having his powers, ought to 
possesB and exercise much discretion in dealing with such 



Instances ni&v be conceived of a panenger travdllng without 
any ticket at all, yet who could not be regarded as acting in 
defraud of the company. One such instance happened in 
ffamilton v. The (Medoman Railwajf Company, 18th Feb., 
1857, 19 SesB. Cases 457; and there the Lord Pteaident's 
language is appropriate and just. " If a person is in use to 
travel," his Lordship observes, '* without a tidcet, and the 
officers of the company know it, he is no doubt travelling in 
violation of the regulations, because they sav that no person 
shall enter a carriage without a ticket; yet if he is so aUow^ 
to travel, and pay for hiS' ticket at the end of his journey, and 
if there is a usage to that effect, he is a lawful passenger in 
the sense of tUs issue." In the course of an argument 
addreased to the Court, in which counsel contending for the 
railway company, that a iiassenger without a ticket was like a 
trespasser who got up behind a coach, was asked by the Court 
whether, in determining what a lawful passenger was, the 
railway carried its principle of Uw to the case of a person 
having a third-dass ticket going into a firstK^ass carriage? 
To which the coimsel replied, that he was unable to answer 
that. There was a difficulty about it, H. p. 459. This sugges- 
tion of the Court coven an extreme case of the same descrip- 
tion as occurs in the present. To apprahend, as guilty of 
fraud, a passenger either in the drcumstanoes of Hamilton*s 
action or the instance suggested by the Court, would have 
been perilous to the railway company. The imUeiUiim of the 
passenger is the element to be considcured; and tiiat, in general, 
oould best be judged of by a prudent and cautious servant on 
the spot, enjoyinff a power of discretion from tiie company. 

Illustrations of instances where fraod was not mferred from 
apparent vidation of bye-laws and reguktingstatutes, will be 
found in Glen v. HaU, 28d May, 1857, 2 HwrU$Um ds Nitr- 
hum's Saxh, JUporii {vide Lord Campbell's speech, p. 388), 
where a passenger travelled with a ticket accidentally stamped 
with a difibrent date from that on which he travelled; and 
Oqfy, The Great Northern lUtilway Company, Queen's Bench, 
13th Feb., 1861, 7 Bug. Juriet, New Series, p. 286, where a 
paosenger who had inadvertentiy used a wrong return tidcet, 
and waa arrested m for a fraud, but fouod entitled to 
dftnuMfWi 



Looking to the proved cixcumstances, therefore, and what 
is required to justify an imputation of fraud, the Sheritf-Sab- 
stitute is of opinion that there did not exist any such olia^;e 
to the pursuer or his friend. 

No expenses have been awarded th6 individual defeDdon, 
because, although they have been found exempt from legal 
liability, yet they were the hands by whom wrong vras done 
the pursuer, and the pursuer was warranted in indnding tiiem 
in his action, their powers and authority being undiBcloaed 
and unknown. 

Besides the arresting and removal from the carriage of the 
pursuer and his friend for one description of oflBenoe, and 
delivering them to the pdice on a diffinent charge, gave tibe 
pursuer suffident reason to believe that their whole prooeed- 
ings were irregular and unauthorised. 

In the case of Hunter, the guard, he is, if posdble, less 
entitled to costs, as there existed grounds which, on the appli- 
cation of strict prindples, might have invdved him personally 
in reparation. 

The case was appealed to Sheriff Sir Archibald Aliaoot 
who iflsoed an interlocutor, adhering to the interlocator 
oud dismissing the appeals. 

Act. J. L. Lavq. AU, T. G. Wbigbt. 
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John Miller and John M^Grsoor— Competing fo 
Trosteeship on the sequestrated estate of John BooaJd, 
merchant, St Andrews. 

Sequestration— Competition— Trustee— Personal ObjecticnB. 

At the meeting of creditors for electing a trustee. Mesas 
Miller and McGregor were nominated, but previous to 
the vote being taken, Mr Miller stated the foUowing 
personal objections to Mr McGregor: — 

^* That the said John M^Gr^gor is conjunct and con- 
fident with the bankrupt, and otherwise so mixed up 
with the bankrupt's obUgations as to render him ineligi- 
ble for the duties of trustee.*' Notwithstanding tlijs 
objection, there voted for Mr M'Gr^gor, and Mr Irelaiid, 
banker, St Andrews, as trustee in succession, creditocs 
with claims to the amount of £1899 5s l|d, and for 
Mr Miller to the amount of £696 lOs 2id, giving an 
apparent minority in &vour of M^Gr^gor of £702 14fl lid. 
Caution was not offered for Mr Irehuid, the trustee 
nonunated in succession to Mr McGregor. Both parties 
lodged notes of objections in terms of the statute: — 

Mr Miller's Objections. 
Personal Objections, — The said John McGregor is 
personally disqualified for the office of trustee imder the 
present sequestration, in respect— 

1. He IB conjunct with the bankrupt. 

2. He is confident with the bankrupt, and vice versa. 
He has identified himself generally with the conduct of 
the bankrupt's business, and in particular he appears as 
joint obligant with the bankrupt on bills claimed under 
the sequestration, which ex facie are joint bills, and has 
been in the habit of receiving consignments of the bank- 
rupt's goods and selling the same by public auction. The 
bankrupt haa been in the practice of acting as derk to 
him« 
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3. He has aa interest a^yerse to that of the general 
body of creditors, inasmuch as it is his interest that 
obligations on which he appears to be partially liable in 
relief to the bankrupt, and for which claims have 
actually been made under the sequestration, should be 
wholly ranked on the bankrupt's estate. 

4. He will require to hold count and reckoning with 
the trustee to be confirmed, both for goods sold on con- 
signment during the last ten years — no part of which, as 
Mr McGregor is aware, has been entered in the books 
kept by the bankrupt — ^and in regard to bills granted by 
him jointly with the bankrupt. 

5. The said W. F. Ireland is confident with William 
Murray, writer in St Andrews, who is the bankrupt's 
private law agent. 

6. It is incompetent to declare the said W. F. Ireland 
to have been duly elected to the ofiice of trustee, in 
respect of the failure, at the meeting for election, to pro- 
po60 a cautioner for him, as required by the statute. 

Objsctions to Votes. 

I.— Claim by the Commercial Bank of Scotland, claim- 
ing to vote for the sum of £440 148 8d or thereby. 

1. The claimants hold obligants other than the bank- 
rapt bound for the debt, and who are liable to him in 
relief, the value of whose obligations they have failed to 
yalae and deduct as required by the statute. 

2. The claim is not properly vouched, and is not, in 
other respects, conform to the statute. 

II. — Claims by John McGregor, painter and anc- 
laoneer, St Andrews, claiming to vote for the soma of 
£62 16b 3d and £3 6s 7d or thereby. 

1. The claimant is conjunct and confident with the 
bankrupt. 

2. The claimant ig indebted in a larger amount to the 
bankrupt. 

3. The claim is not properly vouched, and is not, in 
other respects, conform to the statute. 

m. — Claim by Andrew Ronald, claiming to vote for 
the sum of £50. 

1. The claimant is conjunct and confident with the 
bankrupt. 

2. The voucher produced does not prove the debt, and 
the claim, in other respects, is not conform to the statute. 

rV. — Claim by Christina Ronald, St Andrews, claim- 
ing to Tote for a sum of £65 Os lOd or thereby. 

1. The claimant is conjunct and confident >yith the 
bankrupt. 

2. The voucher produced was granted in contemplation 
of bankruptcy, and does not prove the debt. 

3. The claim, in other reepects, is not conform to the 
statnte. 

V. — Claim by Jessie Ronald, St Andrews, claiming 
to vote for a sum of £65 Os lOd or thereby. 

1. The claimant is conjunct and confident with the 
bankrupt. 

2. The voucher produced was granted in contempla- 
tion of bankruptcy, and does not prove the dubt. 

3. The claim, in other respects, is not conform to the 
statute. 

Vl.—Claim by David Foulis, St Andrews, claiming to 
vote for a sum of £140 3s lOd or thereby. 



1. The claimant is conjunct and confident with the 
bankrupt. 

2. The voucher produced was granted by the bankrupt 
in contemplation of sequeetration, and does not prove 
the debt. 

3. The claimant is in right of a security over the 
estate of the bankrupt, which he has failed to value and 
deduct. 

4. The claim, in other respects, is not conform to the 
statute. 

VII.— Claim by Robert Foulis, daiming to vote for a 
sum of £17 Os 5d, and also for a sum of £10 5b Id or 
thereby. 

1. The claimant ia conjunct and confident with tho 
bankrupt. 

2. Tho claimant holds a security over the estate of the 
bankrupt, which he has faOed to value and deduct aa 
required by the statute. 

8. The claim, in other respects, is not vouched, and is 
not conform to the statute. 

Vin.— Claim by the Clydesdale Banking Company, 
claiming to vote for a sum of £199 7s 5d, and also for a 
sum of £16 18s Id or thereby. 

1. The claimants hold obligants other than the bank- 
rupt bound for the debt, and who are liable to him in 
relief, the value of whose obligations they have fiuled to 
value and deduct as required by the statute. 

.IX.— Claim by D. Archibald, M.D., to vote for a sum 
of £62 or thereby. 

The claim is not properly vouched, and is not, in other 
respects, conform to the statute. 

Mr McGregor's OBJEcnoNS. 
I.— The vote of Robert Mitchell, of 54 South Street, 
St Andrews, is objected to on the following grounds:— 

1. The oath does not bear to be signed before a judge- 
ordinary, magistrate, or justice of the peace, in terms of 
section 22 of the statute. 

2. The oath does not, in signature or otherwise, afford 
information who the magistrate is. 

3. The oath bears too many contractions for the duo 
compliance with the requirements of the statute. 

4. The oath is partly in ink and partly in pencil. 

5. There is no due connection between the oath and 
the promissory note produced, so as to connect the note 
with the oath as a voucher. 

6. The interest, though claimed, is not specially stated. 

7. No specific amount is brought out in the oath. 

8. There is no material in the oath for bringing out a 
specific amount, the pencil writing seeming— though 
very unintellijdbly expressed— to refer to a counter- 
account, the amount of which is stated to be 128 or ISs. 

9. (lenerally the oath ia too loose and unintelligible to 
warrant a vote. 

n.— -The vote of Alexander Thomson, stationer, Dun- 
dee, is objected to on the following ground:— 

A sum is stated in the oath, ^^ conform to account 
thereof annexed hereto." No such account is annexed. 

HI.— -The vote of James Gilmour & Co., general 
merchants, Glasgow, is objected to on tho following 
ground: — 

The acceptance of £19 8s lid founded on is not pro- 
duced, in terms of the 49th section of the Act. 

82* 
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IV.— The vote of Ruthycn & Grange, general mer- 
chants, Trongate, Glasgow, is objected to on the follow- 
ing grounds : — 

1. The account is erroneously summed, and is unin- 
telligible on the principle of stating results and sum- 
mations. 

2. The bill of £41 17s founded on is not held by the 
said firm, it bearing to hare been negotiated, the term of 
maturity not haying arrived, and its indoraation not 
being cancelled. 

3. Discount is not deducted to the date of maturity of 
the bill. 

v.— The vote of D. Miller & Son, stationers, Edin- 
burgh, is objected to. 

1. Because the bill of £10 Is produced, falling due at 
Idth December, 1863, is not identified as the bill of simi- 
lar amount contained in the account annexed to the oatk 

2. Because (assuming that the bill is the one founded 
on in the account) discount from the date of sequestra- 
tion to the date of maturity has not been deducted. 

VL— The vote of J. & J. Fleming, hardware mer- 
chants, Dundee, is objected to because — 

1. The date of the affidavit is partly in figures. 

2. The account referred to is not summed up. 

3. The bill of £6 6s 9d produced is neither described 
in the oath or relative account so as to be identified, nor 
is docquetted as relative to the claim. 

4. Interest on the said bill is not deducted to date of 
maturity. 

5. The sum of £4 16s in the account is not an entry, 
being perfectly blank except as regards the date. 

Vn. — ^The vote of Thomas Duncan & Son, brush 
manu&cturers, Edinburgh, is objected to. 

Because the acceptance founded on is not produced. 

Vin.— The vote of Crowden & Garro, brush manu- 
facturers,- Falcon Square, London, is objected to. 

Because the bill for £26 15s 6d founded on is not 
produced, and is in fact not held by the said firm. 

IX.— The vote of Thomas Bidtett Merry, import^ 
and warehouseman, GLisgow, is objected to because — 

1. The particulars of the goods alleged to have been 
furnished at 29th October, 1863, and amounting to 
£3 14b, are not given. 

2. Because the ^'^e acceptances founded on are not 
produced. 

3. Because the claimant does not, in fact, hold the 
said' acceptances, having negotiated them, and not being 
entililed to claim upon them till he takes them up. 

X. — ^The vote of John Wrende, optician, London, is 
objected to because— 

1. The whole account is for general entries for goods 
or interest on bills without any particulars. 

2. There is no connection in point of amount, or 
otherwise, between the two bills produced and the 
account. 

3. The true state of accounts between the claimant 
and the bankrupt cannot be discovered or checked, if 
wrong, from the claim produced. 

4. The date of the oath is partly in figures. 

XI.— The vote of John Sewell & Co., merchants, 
Iiondon, is objected to, because — 

1 . The bill founded on and stated to be produced with 
the oath, is not so produced. 



2. There is no mention in the oath or relative state of 
an arrestment used by the claimants, in the hands of the 
agent for the Commercial Bank, St Andrews, on the 
dependence of the action, in which the decree produced 
was granted. No valuation of said arrestment. 

XIL-*The vote of Charles Greenwood & Co., of Lou* 
don, is objected to, because — 

1. No account of the goods said to be sold and 
delivered, amounting to £32 Ss 6d, are given. 

2. The account produced not only gives no pariicnlan 
of goods, but IS not referred to in the oath, or signed in 
reference to it. 

8. The bill of £34 10s referred to is not produced. 

4. The said bill is not held by the deponent. 

5. The oath has been altered so as to be insufficient. 
Mr Nicholson for Mr Miller, and Mr Bfitchell for Mr 

McGregor, were heard at length upon these objections; 
and in answer to the personal objections stated agaiiMt 
Mr McGregor, Mr Mitchell gave iJie following explana- 
tions: — 

1. Mr McGregor is not conjunct with the bankziipl, 
in respect that he is only his nephew^in-law. 

2. Denied that Mr McGregor is confident with tiie 
bankrupt. The only obligation of the bankrupt's upon 
which the candidate appears, ex faoiey a joint obUgant, 
is a promissory note for £200 by Mr McGregor and the 
bankrupt, held by the Clydesdale Bank. In the claim 
lodged by the Clydesdale Bank for this debt no valuation 
is made of Mr McGregor's obligation, in respect that tlie 
bankrupt, to the ^^ deponent's knowledge," is the primary 
obligant. At the date of the amalgamation of the 
Eastern with the Clydesdale Bank, the bankrupt had a 
cash credit with the former upon which McGregor and 
another party were cautioners. The second cautioDer 
having become bankrupt, it was agreed by the agent ix 
the Clydesdale Bank to accept Mr McGregor's and the 
bankrupt's promissory note for the amount of the balance 
due under the cash credit. In support of this explana- 
tion, a copy of the cash credit bond was produced, and 
Mr Mitchell, for Mr M'Gregor, offered to lead evidenoe 
in proof of hjs exphmation. As to the constgnment of 
goods made by the bankrupt to Mr McGregor, it was 
explained that goods to the amount of about SM had, 
during the last four years, been consigned by the bank- 
rupt to Mr McGregor, who was the only auctioneer in 
St Andrews, and a regular account of these sales was 
given by Mr M^Gr^or in a claim he had lodged in this 
sequestration. The bankrupt had on ten occasions 
assisted Mr McGregor's clerk in his sales, but he had 
ceased to act thus for the last three years or thereaboats. 

3. The explanation ^ven above is sufficient answer to 
the objection contained under this head. 

4. No count and reckoning necessary between the 
trustee to be confirmed and Mr McGregor, there being 
no dispute that the account of the sales of these con- 
signments, as rendered by Mr McGregor, is ooneot 
There are no obligations on which the bankrupt and 
Mr M'Gregor are jointly liable. 

It was also urged for Mr McGregor that the personal 
objections stated against him must be restricted to those 
stated before the vote at the meeting of creditors, and 
that it was now too late to amplify these by stating 
additional and totally different objections. 
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Sheriff-SabBtitate Taylor disposed of these objections 
bj the following Interlocntor and Note:— 

The Sheriff-SabBtitate having oonodered the minutes of 
creditors^ ^e docaments {nx>dac»d, and the notes of objections 
by the competitors for the trusteeship, and having beard 
parties' prooorators viva voce, Bepels the personal objections 
stated against Mr M'Gregor: Finds that there is a majority 
in value of good votes in favour of Mr M'Gregor: Therefore 
finds sad declares that the said Mr John M'Gregor, auctioneer, 
St Andrews, has been duly elected trustee on the sequestrated 
estate of the buikrupt, John Bonald, fancy goods and 
general merchant^ St Andrews, in terms of the statute: Finds 
the unsuccessful competitor, Mr John MQler, accountant in 
Glaflgow, liable in the expenses of the competition, and allows 
an acoount thereof to be given in for taxation. 

L— PBBSONAL OBJECTIONS. 

N0T£. — The personal objections against Mr M'Gregor 
stated at the meeting were that he is "conjunct and confident 
with the bankrupt, and otherwise so mixed up with the bank- 
mpt's obligationB, as to render him ineligible for the duties of 
trastee." In the notes of. objections these are repeated, with 
the addition that Mr M'Gregor has an interest adverse to that 
of the general body of the creditors. 

1. At the hearing the objection of his being conjunct with 
the bankrupt was explained to be founded on the fact that 
Mr M'Gregor is the bankrupt's unde-in-law. This relation- 
abip, however, has been expressly held not to fiill within the 
descripticm of conjunct— ^62r« Oomnuniaries, vol. ii, page 
187 9 and cases there referred to. 

2. The objection of being confident with the bankrupt in his 
business has not been proved. All that is alleged or appears 
from the documents in process is, Ist. That Mr M'Gregor 
is ex facie a joint and several obligant with the bankrupt in a 
promissory note for £200 to the Clydesdale Bank; which note 
was aatis&otorily shown to have been for the aocommodation 
of the bankrupt, who was the real debtor in it, the note having 
been snbstitated for, and being now in the place of a cash 
credit bond of the bajokrupt's, in which Mr M'Gregor was in 
reality cautioner; and 2d, That in the course of his bnsi- 
ness as an auctioneer, he sold goods for the bankrupt between 
18j»9 and 1863 to the amount of about £50, at which sales the 
bankrupt seems to have acted as derk. I^ese curcumstanoss 
do not appear to the Shoriff-Substitute to be such as disqualify 
Mr M'Grsgor firom being trustee; they do not imply anv 

rial intimate or confidential association or connection mta 
bankrupt's business, like that of " partner in trade, ser- 
vant^ fiKstor, or confidential man of business," who are the 
description of parties regarded in law^as falling within the 
meaning of "confidents.'* 

8. The third personal objection against Mr M'Gregor 
stated in the note of objections, viz., that "he has an interest 
adverse to that of the general body of the creditors," was not 
made at the meeting of creditors, and falls to be repelled on 
that account, at least to the effect of benefiting the present 
candidature of Mr Miller. See Stat. 70. M'Leish, Feb. 23, 
1822; Carsan, Nov. 24, 1827. But irrespective of that 
omiasion there is no sufficient proof of the averment. The 
CmIb before referred to, viz., that Mr M'Gregor is an ec f<icie 
joint and several obfigant along with the bankrupt in one bill, 
whidi is satisfiwtorily shown to be for the bankrupt's accom- 
mwlation, and that he, as an auctioneer, sold small quantities 
of goods for the bankrupt at different times during the last 
five years, in circumstances attended with no suspicion, are, 
it k thought, far from estabUshing such an adverse interest 
to that of the other creditors as to render Mr M'Gregor 
ineligible lor the trusteeship. See JUid, May 21, 1836. 

n. — OBjionoKs to totes. 

Holding the personal objections to be limited, it now there- 
fore becomes necessary to refer to the state of the vote at the 
election. 

The daims of those who voted for Mr M'Gregor amounted 
to £1890 5s 1 Jd, those for Mr MiUer to ;e696 10s 21d. Votes 
for Mr M'Gregor to the amount of £269 7s 8d are unobjected 
to, BO that it is suffident, for the purpose of deciding the 
election, to confine the scrutiny to the single claim of the 
Commercial Bank of Scotland, which being for £440 14s 8d, 
makes, akoiff with the said £269 7s 8d, an amount of votes 
in fi^Yoor d ICr M*Gregov exoesding the total yotei for 



Mr Miller, even assuming the latter to be all valid, whioh 
certainly they are not. 

The Commercial Bank claims £504 19s 8d, conform to state 
of debt; but with a view to voting, deducts therefrom £64 58, 
hemg the value put on the obligations of persons liable in 
relief to the bankrupt as detailed in an appendis held as 
engrossed in the oath. The debt is fully vouched by a cash 
cr^t bond, a stated account duly attested in terms of a 
provision in the bond, and by ten acceptances, to which the 
bankrupt is a party. It is objected that the Bank has failed 
to put a value on the obligations of other persons liable in 
relief to the bankrupt; but there is no proof whatever of this 
in contradiction of the statement in the oath. And in other 
respects the claim being in due form and duly vouched, this 
vote is clearly valid, and the Dbjection to it falls to be repelled. 

Without going through the whole of the other claims 
objected to on both sides, it thus appears that Mr M'Gregor 
has an undoubted majority, in value, of the votes in his 
flavour, and he has therefore been declared duly elected 
trustee. 

For McGregor-— Wii. Murbiy, St Andrews, and Thouas 
SL Mitchsll, Cupar, 
i^or 3ft^fer— Drummond & Nioholsoh, Cupar. 



I 9th Januaby, 1864. 

SHERIFF COURT, ELGIN. 
(Sheriffs B. R. Bell, Cahbbon, and Maolbod Smith.) 



Stevin, Inspector of Elgin, v. Buie. 

Pauper— Aliment— "Needful Suatentation" What?— 
A woman eighty years of age became chargeable to a 
parish^ and she was allowed alitnent. Having found a 
grandson of the pauper able to relieve /wr, the parisfi 
sought repetition and relief from him. He agreed to 
repay what had been advanced, but offered to take Jus 
grandmother into his own house^ and refused to pay to 
the parish any advances made after this offer. The 
parish^ however, continued to relieve the pauper, and 
raised an action against the grandson for payment of 

^ the advances, and for relief for the future — Held by (lie 
Slieriffs'Substitute that the offer of the grandson was, in 
the circumstances, sufficient ^^ needful sustentation,** 
and relieved him from the advances made by the parish 
subsequent to the offer. The Slieriff reversed, Jiold- 
ing the offer to take the pauper into his house by the 
grandson not sufficient, and found him liable in (lie sums 
of aliment sued for, and also in expenses. 

On 81st January, 1860, the defender's grandmother 
applied to the respondent for parochial relief. She was 
then about ninety years of age, and in a state of dotage 
and imbecility. The respondent thereupon intimated to 
the defender that the application had been made, and 
that he held him liable in relief. The defender called on 
the inspector as soon as he received this intimation, and 
told him that he was willing to support and maintain his 
grandmother in his own house. The respondent alleged 
that, on communicating this offer to the old woman, she 
refused to go to her grandson^s house, and said that she 
would rather starve than do so. The inspector thereforo 
continued to afford relief to the old woman, and in Ooto-> 
ber, 1860, raised this action for relief of his adTanoes, 
The xeooid having been made up and dooedi thQ 
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SherifT-Substitate (Cameron) pronounced the following 
Interlocutor: — 

The Sheriff-SubBtitute having heard parties on the dooed 
record, Finds that it is ayerred, and has not been denied, that 
immediately after intimation was made to the defender that 
his grandmother had become chargeable to the Parochial 
Board, he offered to reoeiye and support her in his own hoase: 
Finds that such an offer on his part fulfilled all that the law 
requires of a person in his circumstances, who, it ia not 
averred, is able to afibrd separate muntenance to the pauper, 
and that such offer not having been accepted, he is not liable 
to repay the pursuer the alimony advanced. Therefore 
assoilzies the defender from th» conclusions of the summon^ 
and finds the pursuer liable in expenses, of which appoints an 
account to be given in and taxed in common form, and 
decerns. 

Note. — It would appear that the pauper is a very old 
woman, who had become chargeable on the Paiodiial Board 
of Elgin, and it has now b^n admitted at the bar, that 
immediately after the intimation was made by tho Inspector 
in February, 1860, that she had become chargeable, the 
defender oflbred to take the old woman into his house, which 
offer it was ^prehended was sufficient, but the Parochial 
Board of Elgin went a step further, and because he kept a 
public house, and earned his bread as a jouineyman plumber, 
so that during the day he was employed in his trade, they 
would not accept of this offer, but insisted that he ehould 
provide for her otherwise, alleging that all the rooms of the 
house were employed by persons frequenting the inn, and of 
this they wished to be allowed a proof. The Sheriff-Substitute 
wasi and is, of opinion, such proof oug^t not to be allowed. 
The law has declared " that a father is not obliged to pay his 
children an aliment in money, he can only l^ compelled to 
receive them into his own house, and give them the same 
entertainment he takes to himself; should he treat them ill, 
or refuse to receive them, he may be obliged to allow an 
alimony, etc. On the other hand, the obligation on the part 
of the child to aliment his parents will not be implemented by 
an ofier to receive them into his house if able to afford a 
separate maintenance^ but if he be not able to afford a 
separate maintenance^ this will be a sufficient fulfilment of his 
obligation." 

Tlere is no allegation that this defender, who is a worldng 
journeyman, is able to afford his grandmother a separata 
maintenance, although he has now judicially offered to 
aooommodato her in a room near him, but not in his own 
house. 

It therefore appears to the Sberiff-Substitnte that the pur- 
suer ought at onoe to have soen that measures were taken fov 
having the pauper removed to the defender's house; and it 
was time enough for the Board to interfere further if their 
inspector found that the defender treated her ill, but it is 
apprehended they had no right to say to him. You area 
publican, and we will make an exception on that account, and 
are not to be satisfied with your offer to take your grand- 
mother into your house. 

Still further, the Sheriff-Substitute is of opinion the Paro- 
chial Board mistook their doty when, in the face of those 
offers not denied to have been made in February, but proved 
by the letter in process of 17th August^ to have been then 
repeated, to receive the pauper into his family, they resolved 
to raise the present action. The Sheriff-Substitute, under the 
whole circumstances, is <tf opinion that the defender is not 
liable for the alimony advanced after such offer, far less for 
the expenses of process. 

ThiB Interlocutor was appealed, and after a hearing, 
the Sheriff pronounced the following Interlocutor:— 

The Sheriff recaUs the Interlocutor appealed against; and 
before answer, aUows to both parties a proof, and conjunct 
probation, to commence on a day to be fixed by the Sheriff- 
Substitute. 

Note. — ^Oatherine Millar was found destitute in the parish 
of Elgin; and she was clearly a proper object of relief, unless 
and until she should be supported by relations liable and able 
to Bopport her. In these dronmstances the Board was deariy 
bound to afford her relief. They did so, and were justffied, 
and only folfilled thdr legal obligation in dobg 8o« Probably 



it would have been competent to the Board to have i^ u i ra d 
MiUar to take the burden on herself of instituting the action 
against the defender if they had so pleased. But they would 
have been obliged to aliment her until the termination of 
such an action. And they would have had a dear actum for 
relief against the defender, for the sums which they naost 
have so Uid out. They followed the more humane coarse of 
bringing their action at once against the defender in thor 
own name. And it is impossible to see what detriment the 
defender suffers by being thus convened in a single action at 
the instance of the Parochial Board, instead of two actions, 
one for aliment by the pauper, and a second for relief of 
interim aliment by the Board. 

The defender has now undertaken the support of Catlierina 
Millar. It is hard, therefore, to antidpate any way in which 
be can hope to dear himsdf of liability for the bygones. 
But since the £sct8 upon which this must depend are even atiH 
disputed, there is no alternative but to allow a proof, if he is 
imprudent enough to embark in it. 

A proof having been led by both parties, and partieB 
heard thereon, the Sheriff-Substitute (Madeod Smith) 
pronounced the following Interlocutor: — 

The Sheriff-Substitute having considered the dosed record, 
proof adduced, and whole cause, Finds it admitted that on ot 
about the 14th of February, 1860, Widow Catherine IfiUar^ 
residing in Elgin, an old woman upwards of eigfa^ yearn tk 
age, the matenud grandmother of the defendiH^ becaine kgnUy 
chargeable, as a pauper, to the Rvocbial Board of £lgin, 
and that an allowance of 8s 6d per week waa made to bsr 
from the funds of the Board for some time ftota aadaller tliat 
date: Fmds it admitted that on 21st February, ISeO, iatims- 
tion was made by the Board to the defender that his aaid 
grandmother had become chargeable to them as a pauper^ nnd 
that the Board held the defender liable to them for all ad- 
vances made by them for her support: Finds it admitted, that 
immediately or shorUy after the said intimation was mnde^ 
the defender offered to the Board to recdve and maintain fais 
said grandmother as a member of his family in his own hooae: 
Finds it admitted that the said offitr was refused by tbs 
Board: Finds that the advances made by the Board to the 
said \^dow Catherine Millar, previous to the date of the said 
ofier by the defender, amounted to the sum of Ss 6d: Finds 
in law, that in a question with the Parochial Board, the 
defender was not bound to do more than to receive and 
maintain the pauper io his own house, that his offer to do so 
was wrongfully refused by the Board, and that the defender 
is not liable to the Board for her maintenance subaeqnentiy to 
the date oif the said offer: Therufore decerns against the 
defender for the said sum of three shillings and sixpeooe, with 
interest thereon, in terms of the c>ndudioas of the summuns, 
but, qvoad tc&ra, assoilzies him from the* said condusious: 
Fiuds him entitied to his expenses, allows an account thereof 
to be given in, and when lodged, remits the same lo the 
auditor to tax and to report, and decerns. 

NoTB.— The grounds of the foregoing Interiocntor appear 
sufficiently from the fin<ling8. 

The whole extent of the legal obligation on the Parochial 
Board towards pau(iers is to afford to them *' needful snsten* 
tation." If the Board discovers rektives or other peieoiis 
liable to maintain a pauper who has become chargeable to the 
Board, the Bi)ard has a daiin ot relief against such persons, 
but it is inherent in the nature of a claim of relief— the word 
*' relief ** beiug here UMod in its technical process sense — tiiat 
it canuot be broader than the original liability. The whole 
liability of tiie Board to the pauper in this case being for 
"needful sustentation" to her, they can have no action 
against the defender for anything beyond " needful sustenta- 
tion " for her. The defender having ofiered tliis in his own 
house and his own family, before the action was raised, the 
Sheriff-Substitute thinks that it was the duty of the Parochial 
Board to have at once accepted the offer, and that, in the 
event of the pauper being onoe received into the house and 
family of the defender, the functions of the Parochial Board 
in regard to her came to an end. It was wholly beyond 
their province to interfere further, or to attempt to impose 
conditions on the defender as to the domestic arrangements of 
Ida household. 

The Board stated some ()bjectio&s to the reddeiioe of the 
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defender on the ground of its being a public house, and on 
other grouada, but the Sheriff-SubBtitate keeps in view that 
the residence offered by tho defender to the |)auper was at the 
same time the residence of the defender himself and his 
family. While this was the case, the Sheriff-sjubstitute can- 
not hold, even if the objections were stronger than they appear 
to have been, that the defender was bound to provide a better 
reeidence for the pauper than he had or was able to afford for 
himself. 

The lelnotanoe alleged to have been at one time expressed 
by the pauper to reside with the defender, does not form any 
proper l^gal element in the determination of the case. The 
feoard discharged its legal duty to the pauper in obtaining a 
maintenance for her from the defender, and the defender 
diaoharged his legal duly to the Board in ofieiing, and being 
ready to afford such maintenance. The position of the pauper 
in Uua respeet^ if it be the fact that she at one time refused to 
reside with the defender, is very similar to tliat of the pauper 
in the case of Small v. Welch, 13ch July, 1860, in which the 
pauper refused to be removed to the parish of her settlement^ 
and in whioh the Court held that she had no &rther legal 
claiai to parochial relief as long as she remained in that posi- 
tion. The Board were not entitled to assume, firom the feel- 
ing alleged to have been dispUyed by the pauper, that the 
defender would not give her proper treatment. If he should 
noty there are other provisions of the law under which lie 
might have been dealt with, but while on this point, the 
Sheriff-Substitute thinks it right to notice that there is evi- 
dence in process that the defender and his wife, when the 
pauper came iuto their hands, as she afterwards did, treated 
her with great kindness up till the time of her death. 

The pursu^nr maintained in argument, on the authority of 
the cases of /adbofi v. JaektoUf 17th November, 1825, and 
of IVAiU V. WhiU, 10th March, 1829, that it was no fulfU- 
ment of the defender's legal obligation to maintain his grand- 
mother to receive her into his own house, but that he was 
bound to provide her with a separate residence if able to do 
so, and that if the defender alleged, as he did, that he was 
unable to furnish her with a separate residence, the burden 
of proof of his inability to do so rested on himself. The cases 
referred to were, however, actions of alimeut raised directly 
at the iustAUce of relative against relative, aud the quusti ms 
were adjudicauid according to the circumstauces ana pusitiun 
in hte of the parties. Tuu alimeut allowed to the paren . iu 
the case of Jitcktun v. Jucksvi^ was £60 a-year; aud it the 
pomuer holds the principle of that case to reguUte the 
prwent, it would be uecedsary for him to arguo that if the 
inouine of the deteuUer Buie, in the present case, were equal 
to that of tbe defender Jackson in the case of Jackatm v. 
Jueistom, the Parochial botud of Elgin would be entitled to 
insist on Huie givmg an allowance of equivalent amount to 
the pauper in the present easel And not only that, but it 
wuuld, in a similar manner, be the duty of the FaroounU 
Bi>ard to adopt the cause of evwy disabluU aud iuhrm person 
iu tlie parish dependent upon tueir relativerf, and u> dictate 
to tliestf relatives what amount of aUowauces they should 
make. The oousequeuces to wUich this novel and rather 
idsraiing doctrine would lead, are suthuient t<i demonstrate 
the fidJacy of the position assumed by the Board, aud to 
show that interiereuoe in patrimomal questions betwixt 
leiationa are not within tho soo^je of their duty (in itself 
ntticiently onerous and important) of supplyiug and of 
eaosing needful susteutation to be supplied Oy parties liable 
for it, to such persons as may be entitled under the «taiute to 
BQch susteutatiou. 

in liziug the amount decerned for, the Sheriff-Substitute 
proceeds on the statement in the account attacued to the 
Buminous that relief at the rate of 84 6d per week was 
commenced on 14th February, 1860, and on the statement iu 
the defences, which is not met by any counterstaiement on 
ths part of the pursuer, that immedn*tely on receipt of the 
intimation of 2lBt February, I80O, the defender made the 
offer founded on in the interlocutor. 

This Interlocator was appealed, and thereafter the 
Sheriff pronounced the following judgment :— 

The Sheriff recalls the Interlocutor appealed against: 
TjBdi, in point of fact, that the pursuer is inspector of the 
poor for the parish of Elgin: Finds that the summons, as 
Mri«ted, condudw for x«tief of aliment adraaoed by the 



' pursuer at the rate of 3s 6d sterling a- week, from 14th 
February, 1860, to 20th July, 1861, to Catherine MiUar, 
the defender's grandmother, with interest: Finds that the 
said aliment was piud by the pursuers: Finds that the pur- 
suer, tenipe8tiv€f required the defender to support the said 
Catherine Millar: Finds that the defender oflbred to receive 
her into his own house, but refused or delayed, and failed 
to contribute in any other way to her support until 20th 
July, 1861: Finds that Catherine MiUar was most averse to 
living in the defender's house, aud declined the oflfer made by 
him: Finds that the defender had sufficient means to oiable 
him to afford the said Catherine Millar a separate residence: 
Finds, in point of law, that his offsr was not one which, 
under the circumstances, Catherine Millar was bound to 
accept: Finds that the defender is bound to relieve the pur- 
suer of the sums advanced by him to the defender's grand- 
mother: Decerns in terms of the conclusions of the summons 
as restricted by the minute No. 22 of process: Finds the 
defender liable in the expenses of process: Allows an account 
to be given in, and remits it, when lodged, to the auditor to 
tax, and deeems. 

NoTB.— -When relief \a afforded by a parish to a poor 
person, the Sheriff is not entitled to interfere with the amount 
of aliment given, and when the poor perK>n accepts and is 
satisfied with the kind of provision made for him by relations 
liable to support him, the inspector has no concern with the 
inopriety of the understanding which may be entered into 
between those parties, and has no interest or standing to 
oppose or defeat their agreement. But none of these matters 
arise here. 

The defender's grandmother being inoontestibly a proper 
object, applied to the pursuer for rehef. The pursuer called 
u)ion the defender to support her. The defender offered to 
receive her into his own house. But the old woman was 
most averse to go there. And the defender refused or dehiyed 
and failed to provide for her in any other place, until the 20th 
July, 1861. 

It is proved that the defender was in drcumstances which 
enabled him to afford his grandmother a separate mainten- 
ance. Being able, he was legally bound to do so. The daim 
being made upon him by an ascendant nut a descendant 
relation, it was no sufficient response to offer to receive her 
into his own house. £Mje Jackson, 8d March, 1825, ill. Si. 
610, aud i7th .November, 1825, IV. !S.; 186 and Whffte ▼ 
WkffU, lOtb March, 1829, Vll. 6. 567. 

a an offer had been made to, the grandmother, which she 
was bound to accept, such as an offer by the inspector to re- 
move her to another parish, or to a poor house to which she 
was bound to go, that might have put an end to her claim on 
tfte parish of l!;igin. But here there was made to her an offer 
by her grandson which she was not bound to accept, and not 
beiug bound to accept it, her failure to do so oouid not extin- 
guiah the defender's obbgation. 

in these circumstances, Catherine Millar, the grandmother, 
being uuquesttouaOly a proper object ot' relief, having indeed 
a claim against her gr«uilsoa, the detender, but a claim which 
when preierred he refused to reo>igvuie enoept in a particular 
shape, a shape which she was not oound to accept oc, aud did 
uot Accept, applied to the pursuer for relief. The pursuer 
could not legally rejeut her demand ta totv But there were 
two courses open to him to follow. He might either require 
Miliar to bring her own action against the defender, aud pro* 
vide her witn sufficient aliment until its issue, or else he 
might give her aliuieut iu the meauume, and raise au aouon 
in his own name for relief. The pursuer chose the latter . 
course, and whether or not it was the wiseet, which the 
bheritf thmks it probably may have been, it was at all events 
a competent course. 

There are many cases which show that parties advaooing 
alimeut to paupers, have a direct aotion tor lehef against 
relauons liable to support the pauper. feJome of them apply 
directly to the inspector of poor, aud the rest are appUcable by 
analogy. 

Iu the case of Watson, 7th March. lf)28, and 28th Feb., 
1829, VI. Si. 736, and Vli. a 495, the apphcaut was required 
to proceed with an action against her relation. But that 
action was already raised before she applied to the parish at 
all It was still m dependence. And the parish adopted the 
course of denying her olaim to rehef m Mo. They were 
compelled by the Court to affi»d her aUment dnriog the de^ 
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pondanoeof hersuit. And it by no meuB foDowi^ fipom Qie 
ouemmtMioe that the pwiah wm allowed to throw upon the 
mBoMit the emmt of Dringing to m termination the action 
much aha had alnady xBieed, either that the pariah oonld 
have no action againat her reUtlona for relief of toe advanoea 
which they actually made, or that they might not, if they had 
00 willed it, have given her relief at once uid proceeded with 
an action at their own inatanoe. Their right to adopt the 
courae which they did, ia no proof that they might not com- 
petently have adopted that which haa been foUowed in tiM 
preaent action. Indeed the decree requiring Wataon to fol- 
low forth the action which ahe had fint of all raiaed againat 
her relation^ expreaaly dedarea, " in which prooeaa the beritora 
and kirk-aeaaion of Ajiomm ahall be entitled to make appear- 
ance for their intereat." 

That partiea affording aliment to paupera have a direct 
action againat relationa, ia dear from the caaea of Roberi v. 
Fife, 5th February, 1825, UI. S. di9, and 500; Weepera, 
20th June, 1844, VI. D. 1166; Lumaden, 18th July, 1846, 
Vin. D. 1261; Orr, 9th July, 1881, IX. & 928; Wataon, 
7th March, 1826, VI. a 736, and 28th February, 1829, VU. 
S. 495; WifiUm t. DalzeU, (Hume, 458); Garvald, 14th 
February, 1817; F. O. Hutton (10,574); Pollock, 12th 
Kovember, 1829, VIIL 8. I.; Beaoobie (10,589); Howie^ 
in App. poor, 1; Maitkewion v. Sajf, 4 Jwriit 212; and Keap 
T. Waison, 19th February, 1826» IIL 8. 561; and theae are 
appUcaUetothecaaeof aninapectorof poor, acme by anakgy, 
acme directly. But^ aa regarda the inapector, it ndgfat have 
been enough to refer to the Poor Law Amendment Aot, 71. 
And it ia not thought that there ia any apedality in the 
preaent caae to deprive the pursuer of hia racourae.* 

Act, MUBDOCH AHD FOBSTTH. AU, AUZ. MOBIUSOV. 
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SHERIFF COUBT, ELGINSHIRE. 

(SHKRiFFa B. B. Bui. asd D. Maclbod Skith.) 



William Taylob, Inspector of Huntly, Panoer, v. 
jAB.STBACHAii,Ii]8pector of Bellie, and John Bbowk, 
Inspeetor of Uiqahart, Defenders. 

Pamh^Pauper— Summons— Relevancy.— il wandering 
beggar^ whose parish of settlement was unknown^ wus 
relieved bg the inspectors of several parities in which 
^ happened to be. One of these parishes brought an 
action of relief against two other parislies who had 
relieved (he pauper for repetition; but neiUier of which^ 
it was alleged^ was her parish of setttement-^Held that 
there were no averments relevant and sufficient to sup' 
port the conclusions^ atid action dismissed. 

Expe n s e s ComMel. — Reclaiming petition and answers 
were drawn by counsel. After final judgment^ the 
Sheriff-Substitute was craved to approve of their em- 
ployment — on his declinature^ the Sheriff approved 
thereof and found the pursuer liable in the costs of the 
appeal. 

The inq^ector of the parisli of Honily raised an action 
against the inspeoton of the parishes of Bellie and 
Uiquhart for repayment of certain suns advanced as 
relief to May Whyto or Cameron, a t^andering beggar, 
who had no known setUement, but who had, previously 
to obtaining relief from the pursuer, obtained temporary 
relief from the defenders, while in their respective 



^ This caae haa been advocated, and the Inteilooator of the 
Sberiflh^bstltitto reverted to. 



parishes, for short periods. The fiwsts are w i flWa ai ii ly 
set Ibrth in the Interlocutors of the Sheriff and Sheriff- 
Substitute, quoted below. 

After final judgment by the Sheriff^ ihe defcmdeBi, 
who had employed counsel to draw certain rvwialmiiy 
petitions and answers, craved the Sheriff-SabetiMite to 
approve of the employment of counsel. The Sheriff- 
Sttbstitote held that he had no power to do so lor the 
reasons stated by him in the Noto to his Interloeitfeac, 
which was in the following terms:— ^^ The question on 
which the craving of the minutes referred to has been 
refused, arises under sect. 28 of the Table of Fsea 
annexed to the Act of Sederunt, Ist March, 1861. The 
Sheriff-Substitute has declined to entertain that cravii^ 
because he does not think it competent for him to sup- 
plement a final judgment of the Sheriff^ by ftuthoiisiDg 
expenses, not covered l^ the terms of that judgment, to 
be imposed on the pursuer. Moreover, the portion of 
the pleadings to which theie expenses relate never 
came under the cooflideration of the Sheriff^-Sahsti- 
tuto." 

This judgment was appealed, when the Sheriff ap- 
proved of the employment of counsel referred to in the 
said minutes, appointed the account of expenses to be 
taxed with reference to that approval, and fimnd the 
pursuer liable in the expenses of the appeal. 

The following is the Sheriff-Substitute's I n t e rioc n tflr 
on the merits: — 

The Shetiff-Sobatitttto faavuig considered the doeed reBoad, 
proof addooed, and whoto cauae;, Finds that the pamur hii 
not made avennenta relevant and anffictent to sapport te 
ooodoaiona of the aommona againat either of the de fe a id aB ; 
therefore aaaottlaea them from the condoaiona of the note: 
ilnda no espenaea doe to any party, and deoems. 

NoTB.— Thia ia a caae in which the pariah of Hontly aaas 



alternatively the paridi of Urqahart or the parish of 

for the rooovery of advanoea made by the pariah of flnntly for 

the anpport of May Whyto or Cameron, a pauper. 

The avermenta of the pariah of Hantiy, aa atated in ibe 
doaed record, aro that the pauper in qaeation came to the 
pariah of Urquhart in the month of January, 1869, and eppfied 
for and received parochial relief from the inapector of that 
pariah; and that about the end of January, 1859, ahe eaiM 
to the pariah of Bellie, and applied for and obtained paiediial 
relief from the inapector of that pariah; that on or fAwat tke 
8d of February, 1859, ahe came to the pariah of Keith, aad 
obtained temporary relief from the inapector of that paridif 
but that in oonaequenoe of hia having aaoertained that ahe hid 
be^i previously relieved by the inapector of Bellie. and ia 
conaequence of the Board of Supervision having ezpreased an 
opinion that ahe waa chargeable to the pariah of Bellie until 
her aettlement could be aaoertained, the mapector of Bellie re- 
paid to the inspector of Keith the ezpenaea incuzred by fain, 
and removed the aaid May Whyto or Cameron firom ELeith to 
the pariah of Bellie on 12th Aiaroh, 1859. The grounds on 
which the alleged opinion of the Board of Supervision vfbs 
given, are not atated. It ia farther averred by the pariah of 
HonUv that on or about the aaid 12th day of March, 1859, 
the said May Whyto or Cameron was, by order of the inapac' 
tor of Bdlie, after being removed from Keith, conveyed to 
Urquhart, where ahe remained for aevend daya; that on or 
about the 24th Maroh, 1859, the aaid Blay Whyto or Cameron 
arrived at Huntiy in a atato of deatitution, and applied Ibr 
parochial relief to the inapector of that pariah; that aoch re&af 
was afforded to her, and continued to be afforded to her when 
the action was raised on 4th Auffoat, 1869, and that at tlia 
aaid 24th Maroh, 1859, the aaid May Whyto or Cameron wai, 
and thereafter continued to be, a fit object of parryJuaJ reliet 

It ia not alleged by the purauer that the aaid May WhytB 
or Cameron had any aettlement by birth or pevioua reridenoe 
in either the parish of BeUie or (he perish of Urqohsrt^ or 
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that previona to Januavy, 1859, she was not an utter straoger 
to both. 

It is ftirther specially aTerrad by the panoer in reeard to 
the pariah of BeQie, that in answer to a letter from we pnr- 
Buer, the inspector of BeDie, on 11th April, 1859, wrote to 
the pnrsner stating that "seeing that he (the inspector of 
Uxqnhart) refuses to relieve yon, I hereby intimate to yon 
that I admit in the meantime yonr claim of repayment from 
BelUe of all your advances to the aboye-named (May Whyte 
or Cameron) until I get relief from TJrquhart, and you will 
ohlige me by giving such weekly aUowanoe as you would to a 
pauper of your own under mmilar circumstances." That some 
lime after the receipt of this letter the pursuer wrote to the 
inapeotor of BeUie that he should remove Uie said May Whyte 
or CaoMran from Huntly, and received firom him in answer 
another letter, dated 27th April, 1859, in which he said, "I 
have not got the inspector of CJrquhart to admit liability, so 
I hope yon will be so kind as to oontinue to keep her for some 
time." That the pursuer thereafter received another letter, 
dated 30th April, 1859, from the inspector of Bellie stating 
that on further inquiry into the circumstances of the case he 
lefbsed the daam of the parish of Hnntly, and denied that the 
pttridi of BeUie was liable for the same. 

There is a reference madein theoondesoendenoeforthepur- 
auer to certain oonespondence produced, but the whole ot his 
sabstantive averments have been set forth above upon these 
Skverments. The parish of Hnntly maintained in law that under 
the Poor Law Act, sec 70, whidh provides ''that in every case 
m which a poor person in any pansh shall apply for parochial 
relief, the inspeotor of the poor of such pariu shall be bound 
to make inquiry forthwith into the circumstances of the 
applicant, and shaU, notwithstanding snoh poor person may 
not have a settlement in the parish, if he be in other respects 
legally entitled to parochial relief, be bound to furnish him 
with sufficient means of subsistenoe until the next meeting of 
the parochial board; and such board shall continue to a&rd 
to soch poor person such interim maintenance as may be 
•idtJudged necessary, until the pariah or combination to which 
each poor person belongs be ascertained, and his daim upon 
■uoh parish or combination admitted or otherwise determined, 
or until he be removed." And under sec. 71, which provides 
** that where in any case relief shall be afforded to a poor per- 
son fbnnd destitute in a parish or combination, it shall be 
lawful for the parochial board of such purish or combination 
to recover the monies expended in behalf of such poor person 
from the parish or combmation within Scotland to wluch he 
may be ultimatdy found to belong, or from hui parents or other, 
persons who may be legally bound to maintain him ;" either the 
parish of Urquhart or the parish of Bellie, in both of which it 
IS alleged that the said May Whyte or Cameron had received 
parochial relief under section 70, was bound to repay the 
advances made to her by the pariiih of Huntly, and to relieve 
that parish of her future maintenance. 

The Sheriff-Substitute is of opinion that the view of the 
law so maintained by the pariah of Huntly is not tenable 
upon the averment inade by that parish, and therefore that 
these averments are not relevant and sufficient to support the 
oondnsions cl the summons. The primary operation of the 
provision of section 70» that " such board shall continue to 
afford to such poor persons such interim maintenance as may 
be adjudged necessary until the parish or combination to 
vdiich sodi poor person belongs be ascertained, and his claim 
upon such parish or combination admitted or otherwise deter- 
mined, or until he be removed," is to impose, for the benefit 
of the poor person, on any parish in which he or she may 
become destitute and helpless, an obligation to afford support 
to him or her until his or her daim shall be establiahed else- 
where; and accordingly it has never been held, so fiv as the 
Sheriff-Substitute is aware, that if the poor person choose at 
any time to relinquish this benefit, any other parish or person 
has any right to enforce the obligation from which it arises. 
Tins principle appears to be established by the case of 
WUlumson v. Leiie, 17th December, 1850. Although in 
the subsequent case of Brown v. Oemmd, 29th May, 1851, it 
was held that a parish subjected to the operation of ike pro- 
vision just quoted, which had by unfair inducements caused 
the pauper to remove to another parish was liable to that 
other parish, the right of the pauper himself or herself to 
remove volnntarily does not appear to have been disputed. 
In the present case it is not aUegjed by the parish of Huntly 
In the closed record that the said May Whyte or Cameron 



when she left the parish of Urquhart in January, 1859, an4 
again in Mardi, 1859, did so otherwise than of her own 
accord. In the absence of such allegation, the Sheriff-Snbsti* 
tnte must hold that her leaving on each occasion was her own 
spontaneous act. In the same manner the allegations as to 
her stay in the pariah of Urquhart after her arrival there on 
12th March, 1859, being that she "remamed for several 
days;" and the aUegation as to her arrival in the parish of 
HuntiT being, that she arrived there on 24th March, 1859, 
the Sheriff-Substitute cannot even assume that when she 
finally left the parish of Urquhart, she went without an inter- 
mediate interval spent somewhere else, direct ttonn that parish 
to the parish of Huntiy. It not being alleged by the parish 
of Huntiy that there was any tie betwixt the said May Whyte 
or Cameron, and the parish of Urquhart, except the droum- 
cumstanoe of her havinff come to that parish, and received 
relief in the month of January, 1859; and agiiln for a few 
dami about tiie 12tii of Mardi, 1859, the Sheriff-Substitute 
holds that this tie, and the corresponcUng obligations laid on 
the parish of Urquhart for the benefit of the pauper, as long 
as the tie was maintained, were whoUy severed and termi- 
nated 1^ her leaving, of her own accord, the parish of Uron- 
hart sometime before her appearance in Huntiy. But if tiie 
direct obligation on the parish of Urquhart, for behoof of the 
said Biay Whyte or Cameron, was thus dissolved by herself 
before the parish of Huntiy had any concern with her, it ia 
unposrible that that parish can now have any daim agaiait 
the pariah of Urquhart^ in her right or on her account. The 
Sbariff-Substitute does not therefore see how there can be any 
more daim by the pariah of Huntiy against the parish of 
Urquhart, than tiiere is against the parish of Boleskine, where 
the said May Whyte or Cameron is said, in the defences for 
the parish of Urquhart, to have been rdieved in May, June, 
July, and August, 1858, or against the parish of Kirkmichael, 
where she is alleged to have been rdieved in December, 1858, 
supposing it to 1m the £sct that she was so rdieved. 

If there be no legal obligation on the parish of Urquhart 
under sec. 70 of the Act, of course the parish of Huntiy can 
have no right under sec. 71 to recover from that parish. 

These observations apply a fortiori to the alleged grounds 
of the claims of the parish of Huntiy against the paridi of 
Bdlie, except in so £sr as it is alleged that the Inspector of 
Bdlie, on the 11th and 27th April, 1859, made a qualified 
adnusdon, which he afterwards retracted, of the daim of the 
parish of Huntiy. Apart from this, the parish of Huntiy and 
the parish of Bdlie have not, upon the averments of the 
parish of Huntiy, any legal relation to or oonneotion with 
each other in the matter—the parish of Urquhart bdng in 
regard to the present question, locally and circumstantially 
iilterposed between them in every respect. 

With regard to the admission said to have been given by 
the inspeotor of BeUie, such an admission was plainly ultra 
virti of him. An inspeotor of the poor is a public officer, 
whose duties are presumed to be known to every one, and it 
ought, therefore, to have been known to the pursuer, that in 
a matter of this kind, the inspector of Bellie had no power to 
bind his constituents without thehr authority. Tl^ action 
being substantially directed against the Parodiial Board of 
Bdlie, although the Board is sued under the name of the 
inspector, it was neceaBary not merdy to aver and show that 
the admission founded on was granted by the inspeotor on 
thdr behalf, and with thdr authority, but also that the daim 
is one for which the parish is truly Gable in law. Ndther of 
such averments having been made, the Sheriff-Substitute holds 
the action on this ground also to be irrelevant. 

The Sheriff-Substitute, for the reasons above stated, has 
considered it his duty to assoiUde both of the defenders, but 
in respect that no special pleas were stated by them, appli- 
cable to the grounds of relevancy on which the foregoing 
Interlocutor has been pronounced, they have not been found 
entitled to expenses. 

The pauper having died, as stated in the minute No. 37 of 
process, the examination directed by the Sheriff has of comae 
been rendered impossible. 

Against this the ponaer appealed as to the jn^gment 
on the merits, and the defendera appealed on the ques- 
tion of eacpensee. The Sheriff ordered xechiimiDg peti- 
tions and answen, and proiKmiioed the foHowing In- 
terlocutor:— 
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The SberifP recftlbi the Interincntnr appealed afn^inat: 
Finds, in point of fact, that May Wbyte or Gamemn, heincf 
* proper oKjpct of parochial relief, was furniHhed bv the 
pursuer with thn relief set forth in the account annexed to 
the snmmons: Finds that before betnflr so relieve* I hv the 
por«aer« the said May Whvte or Camemn bail su<*c«wivel7, 
and in the order now stated, been relieved by the parishes of 
Perth, Kirkmichael. Bote«kine, Urquhart, Bellie, and Keith: 
Finds it not eufficientlv averred and proved that her deiiar- 
tnre fipom aiiv of the said {wrishes was imp^trat-^ or hroujjht 
abont ny intimidation or inducements held ont by the re 
spective inspectors or other persons connected with the 
parochial boards of any of the said parishes: Fiiuls, in law. 
that no flrroonds are established upon which the defenders, or 
either of them, are liable to relieve the pursner of the moneyn 
exiiendeil by him, or the parochial board of HuntW. for the 
subsistence of May Whyte or Cameron: Assoilzies the de- 
fenders from' the conclusions of the snmmons as laid: Finds 
the parsner liable to bo'b the defenders respectively in their 
respective expenses, allows an account to be given in and 
taxed, and decerns. 

NOTR. — It may not be altogether a question beyond dis- 
pute whether May Whyte is to be regarded as havincf been 
relieved by the inspector of Bellie; but, on the whole, the 
Sheriff has arrived at the same opinion upon this point which 
the Board of Supervision had previously expressed. 

Whyte was carried to the inspector's door for relief. She 
received a penny from his wife, who directed her reception in 
a lodging house. 8traohan, the inspector, knew all this welL 
He knew and admits that Whyte was a proper object for 
relief. And after about a week he added a shilling to the 
penny already given— the shilling to be expended in carrying 
Whjrte not out of the parish, but out of the village. In 
dealing with a feeble, helpless cripple — ^helpless equally in 
mind and body — it is difficult to feel any sympathy with Mr 
Strachan's proceedings; but it is not proved that those proceed - 
infifs were the cause of the poor woman leaving the parish of 
Bellie, and proceeding onwards in her wanderings to Keith. 
On the contrary, it rather appears that Mr Stra^an's tortu- 
ous proceedings were superfluous, and that May Whyte is to 
be regarded as a free agent, not the victim of his superfluous 
aoutenesB, when she left the parish of Bellie. 

It is still more dear that Whyte departed from the parish 
of Urquhart of her own free will, not instigated by either 
inducement or intimidation on the part of Ste inspector of 
that parish. 

Passing over a speciality yery unfityourable to the pursuer, 
ihe point of law upon which alone the respective liabilities of 
the three parishes here contending depends, is thus reduced to 
the single question, whether a parish in which a poor per8<>n 
found destitute is relieved has recourse against another parish 
In which tiie poor person had been previously relieved, al- 
though such poor person had freely and voluntarily depairted 
finm such previously relieying parish. 

This question does not seem to have been directly decided, 
although the case of Brown v. Gemmcl (6 ffowie, 29th May, 
1851, xiii. D. 1009, rather seems to indicate that something 
more than mere priority of relief is necessary to establish a 
permanent liability. 

And upon a careful consideration of the 70th, 71st, 7 2d, 
77th, and 79th sections of the Poor-Law Amendment Act, 
this appears to be sufiidently plain. 

The leading words which may perhaps be thought to con- 
trol and over-ride all Uiat foUow, are— "In every case in 
which a poor person in any parish or combination shall 
apply/' These words apply exclusively to persons actually in 
the parish, and cease to be applicable when the poor person | 
ceases to be a poor person in the parish. 

It is then provided that the inspector "of such parish" — 
i,e,, of the parish in which such poor person is, shall inquire 
and furnish subsistence " until the next meeting of the 
Parochial Board" — i.e., the board of the parish in which the 
poor person is, and such Board shall "continue to afford to 
such poor person"— i.e., the poor person in the parish, "such 
interim maintenance as may be adjudged necessary until" a , 
time specified. 

Now. the obligation to continue to afford relief is laid on 
the same party on whom the original obligation of affording 
interim subsistence is laid. But the Utter is in so many 
words restricted to the parish in which the poor person 
actually is. And so also it is thought should the former. 



I The continnanae of the obticfation to relieve tlie poar 
I person, being in the parish, is thus expressed,— 'TntS the 
, pariMh or combination to which such poor person bebogi W 
I ascertairred, and his cUum upon such parish or oombisitiaB 
' atlmitted, or otherwise determined, or until ho sbill k 
; Removed." 

I There is here no mention of a claim upon rslaiaooiflt 
private parties being established, becanne in such s& erot 
' the |iartv oeases to be a poor person entitled to public reliiC 
I There is no mention of pviflhen by which the poor penoo bid 
I been previously relieved, but only of the " pariah or e« 
I bination to which nifA ponr ptnnn bdnrigt." Itisezpnalf 
I provided that if a claim against the parish to which this pm 
> person belongs is established, the obligation of th« psriA k 
j which the poor person is shall cease. But it ii not nid tfat 



I poor person i 

if a claim be established against a parish which iwi pre- 
viously relieved the poor person, the same resnlt ihsll foBof. 
And the Sheriff can imagine no reason for this omi»OB,othr 
than the nndemtanding of the legislature, that no poipt^ 
liability arises fr«m the mere oircumstanoe of refisf hAvg at 
one time afforded to a person who does not choose to <xo6b» 
in the parish. 

Then, further, it is here expressly ndd that the psmb ii 
which the poor person is shall continue to rsUeve Urn a& 
the parish to which he belongs is ascertained, aod hii dsB 
therein admitted or determined, or until he be nmmi 
But here the poor person*s parish has not been •"■^[jj 
Her claim on tiie parish of her settlement is neither idaitled 
nor established, and she has not been removed; and i& tU| 
being so, the statute declares in so many words tbk tu 
parish in which she is shall conUnue to maintain her, and in 
parish in which she is is the parish of Huntly. 

According to the pursuer s contention, it would be neojasy 
to add to the statute some such words as these, ''or ^^ff 
parish which has previously relieved the poor P^"* "Jj" JJ 
discovered." The statute enacts tliat the parish in *W**[ 
poor person is— t f., Huntly— shall not only affiwd i"''*'" 
relief, but shall continue to maintain her until one or ottaMi 
certain events take place. And the plea of Huntly niW! 
adds an enactment of its own, equivalent to saying, or w»* 
certain other event takes place about which the ststoto** 
not contain one syllable. ^^ . 

Further still, whilst it is quite clear tiiat any p«» " 
which a proper object of relief is found destitute is boiw » 
relieve him in the first instance,, it is equally c^***^^^ 
same sentence of the statute, and precisely to "** fj 
extent, that parish must continue to maintain him mWw 
pariih to whicJi he heUmga is ascertained, and^ his daiPj 
that parish be admitted or determined, or until he be ''■J^) 
Now, if this obligation, as Huntly contends, <J<^ "J*j^ 
solely to the persons mentioned at the outset of the ■**'Jl^ 
persons in the parish, and follows them after they cesaeto 
persons in the parish, we have in the present »« " 
parishes in which May Whyte has been relieved. ^'*?. 
of the seven was bound to give her relief at first. But n wj 
they were just as much bound to continue to """^J^j-ii 
until one or other of the alternatives set fortii by w''"r^ 
occurred. The two obligations were absolutely <*'"°?*^!, 
And if the obligation to afford continued interim "■JJ^JJ 
was not to cease upon the poor person ceasing to '^^'^ 
person in the parish, it would necessarily follow **'^^ 
obligation continued to attach equally to erery ^"^"jjjy 
seven parishes. But this would be absurd, and **^.***r^ 
is an additional proof that the pursuer's interpretaoQ** 
the meaning of the statute. , . y^g. 

The pursuer would perhaps endeavour to evade «ub ^ 
ence by restricting the alleged liability, to relieve htf ojV^p^. 
seventh parish, to the first parish granting relief to tnepw^i^ 
But there is no room for this distinction, ^^f'l^^ And 
seven parishes was equally bound to grant '^^^ r"!|r*«p|iei 
having once granted it the provision of the statu ^^^ 
equally to all, to the last as much as to the niw, ^ ^ 
maintenance shall be continued nntil one *^' ^^j^gi, fint 
events contemplated occur. If the liability <rf the p«" ^ ^ 
granting relief does not cease on the poor P^^'J^^SJ! of tij 
a poor person in the parish, neither does the hamUv ^ ^ 
other of the seven parishes. There is not one wora 
statute to make any distinction between them. -^^jjn 

And besides, if there were, neither Urquhart nw ^ 

ua tht^ firat. n&nali in orKiVK M^y WhytO WSS reD^^.j^M 

fint When the P-o""*' 



proof of this is not exuberant. 
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is collected, with the letters and the descriptioii of the petson 
relieved in Perth, Kirkmichael, and Boleskine, as a cripple 
using crutches, it may be held sufficient. 

To proceed with the statute^ the next provision which we 
meet with is that "sach poor person shall be bound to give, 
etc., all infoimation and assbtance which it is in his power to 
give, for the purpose of ascertaining the parish or combination 
to which he belongs, and every other matter regarding his 
case which the inspector may desire to ascertain." This, it 
is thought, is another indication that the only parish whidi 
the legislatnre had in contemplation as liable to relieve the 
parish in which the poor person is, was apparently the parish 
of settlement. If a parish which had granted previous relief 
were to be equally liable to relieve the parish of residence, it 
is not likely that the statute would have made such a dis- 
tinctioii between it and the parish of setUement as to men- 
tion the one ezpresaly, and say nothLug at all about the 
other. 

This might not be very pondusive in itself, but we find 
the same distinction made in the next section, the Tlst. It 
is there provided that where '* relief shall be afforded to a 
poor person found destitute in a parish," the monies " may 
be recovered from any parish or combination within Scotland 
to which he may he ultimately found to belong, or from his 
parents or other persons," not parishes, " who may be legally 
bound to maintain him." Although parents or other persons 
subject to liability not of a public and parochial nature are 
mentioned, not a word is said of any parish or combination 
except that to which the poor person belongs. If a parish 
previously relieving had been liable to relieve a subsequent 
parish for ever, it might well have been expected that it 
should have been included in this enumeration. 

Then again proceeding onwards, we find "that in all cases 
in which relief shall be afibrded by one parish or combination 
to a poor person having a settlement in another parish or 
combination, written notice of such poor person having be- 
come chargeable shall be given to the inspector of the poor 
of the parish or combination to which such poor person 
belongs. It is only in the event of the poor person having a 
settlement that any notice is to be given. And the notice is 
to be ^ven only to the parish to which the poor person 
belongs. If recourse had been intended to be given against 
other parishes besides those where the poor person had a 
settiement, sorely notice to such parishes would have been 
equally necessary. And omission of any such requirement 
seems a dear enough indication that the legislature did not 
intend to originate any such recourse. 

Again, in the following section, the 72d, it is enacted that 
*'il the parish to which such poor person shall, as aforesaid, 
have been ascertained to belong, shall not remove such poor 
perBon, or shall not make provision, etc, for the constant 
weekly subsistence of such poor person, it sbaU be lawful for 
the parish or combination which has given the notice to cause 
such poor person to be removed to the parish or combination 
to vihich, he hdongi" Here again it is only the parish of 
settlement which can be required to remove the poor person, 
or to make provision for his subsistence. And it is only to 
the parish of settlement that he can be removed. And here 
again the question arises, whether the exdusive mention of 
the pansh of settlement could have been expected if it had 
been intended to make any parish previously granting subsis- 
tenoe, permanently liable to relieve the parishes into which 
the poor person might afterwards wander. 

Proceeding onwards, we find that if the poor person cannot 
be removed to his settlement owing to sidmess or infirmity, 
then he most continoe to be relieved by the '' parish or com- 
tnnation in which he is." And the parish in which he is 
•hall indeed have relief hot only against the parish of settle- 
msnt. The relief is expressly confined to this—*' The parish 
or combination in which he is shall be bound to relieve him, 
tnd shall be entitled to recover firom the parish or comjbination 
to »&tcA he bdongi" No right to ch^ relief is given to any 
Pttiah except that in which the poor person is. This would 
Bot have been if any other parish had oeen required to advance 
■Mniies oltimatdy due by the parish of settlement; and no 
>«Hsf ii given against any parish except the parish of settle- 
>Mnt. dniis also would hardly have been, if the parish in 
wbioh a poor person is had recourse against any parish which 
had urevoudy idieved him. If it had been intended that the 
yMP of residenoe should have reooune against a parish 
fmbaily idisviagi it would hwdiy baT« b^n (wovidoct only 



that there should be recourse against the parish of settlement. 
And if it had been intended that not merdy the parish in 
which the poor person is should be burdened with his relief 
until the settlement was determined, but that a previoody 
relieving parish should be stQl more serioudy bordened, bemg 
made to rkund the monies advanced in the first instance by the 
puish in which the poor person is, it is inconcdvable that the 
legislature should hiftve given a right of recourse against the 
parish of settlement to the parish which made the temporary 
advance to the pauper, but was to be instantly repaid by the 
intermediate parish, and should have given no right of 
recourse against the parish of setUement to the parish which 
had formerly relieved, out of whose funds the monies so 
advanced must, upon snch a view, reaUy come. 

All the provisions relating to Scottish paopers point to one 
conclusion, and with these the provisions relating to English, 
Irish, and Manx paupers, sections 77 and 79 are in harmony* 
By section 77, if any such pauper " not having acquired a 
settlement in any pansh or combination in ScotUnd shall be 
in the course of receiving parochial relief in any parish or 
combination in Scotland," then the SherifiT or Justices having 
jurisdiction in that parish, " in" not "from," which the poor 
peiaon. is recdving relief, on oomplaint by ibe inspector " of 
such parish or combination that such poor person has become 
chargeable to such parish or combination," shall inquire into 
the place ol his birth and last legal aettlment (not the place 
where he has been last or was first relieved), " and if it shall 
be fbund that such person was bom in England, Ireland, or 
the Ide of Man, and has not gained any settUment in Soot- 
land, and has become chargeable to the complaining pariah," 
Le., to the parish in which he is, an order for removal shall 
be granted; and in section 79 the provision ** that if any 
person who has been removed, etc., from any parish or com- 
bination in Scotland 'shall' again become 'chargeable' to 
the same parish," gives a rdterated indication that the parish 
from which the poor person is to be removed is the same to 
which he has become duugeable. We find, then, that 
jurisdiction is given to the magistrates of the place where the 
poor person actually is^ and to which he is a burden. The 
inspector of the parish in whidi he is is the complainant. 
His complaint must state that tiie poor person "has be- 
come duugeable to such parish," i.e., the parish to which he 
is oonddered as chargeable is the same £tom which he is to 
be removed. And tiie matters to be inqobed into are the 
place of birth, and whether a settlement has been aoqoired, 
not whether any previous parish has contracted a permanent 
liability to relieve the complaining parish by granting earUer 
rdief to the poor person. 

We have now examined in detail every expresdon in the 
statute whidi appears to have any bearing on the question 
here to be determined. Ko one of them alone may be con- 
dudve; but they are numerons. Every one of them is more 
favourable to the pleas of the defenders than to those of the 
pursuer, and when the whole are combined, they leave no 
doubt at all that the statote has not enacted that a parish, or 
parishes, which may have been the first, or the foorth, or 
the fifth to give sobsistence to a poor person, shall relieve 
another parish which has been the seventh to do the same 
thing. 

It wUl be seen that the Sheriff and the SheriffSobstitute 
are pretty moch agreed open the prindpal question of law 
arising in tins case; but to meet the posdbility of their views 
on this point being overturned, it was right that the whole 
case should be prepared. There were dispoted qoestions 
respecting the adnusdons by the inspector of Bcdlie, altiiough 
it is not thooght that these woold have been oondodve even 
if they had been made by the parochial board itself. Both 
the defenders made allegations against each other respecting 
thdr mode of getting rid of the paoper, which ooold not be 
disposed of upon the averments without proof. And to meet 
certain views which may hereafter be taken of the case, it was 
necessary to know whether Urquhsrt, Kirkmidiad, Bdeddne^ 
or what other parish was the fiirst to relieve the paoper. Thia 
dso could not be known without proof, although the case was 
repeatedly argued by eminent counsd; it was never soggested 
that the defenders shoold be assoilsied without any proof being 
led, or that| after it was led, the proof shoold lie cast aside. 
And it still appears to the Sheriff that it was proper to have 
proof led, or at any rate that, having been led, it is not to be 
thrown adde as if it did not exists and that the proper fivm 
of lutorlooator Is that reqqirod by th« Aot of Sodmn^ ta i^ 
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judgment alter proof, in which onse ii is impmtiye tfart the 
fi»lB and kw ahall be Mt forth in wparate flndingt. 

Ar INnvner— MuBDOCH & Fobstth. 

Farinftrnder, the ImpeoUtc of Sdli^^MxujnmL Ck>onB. 

Fat D^rndtr, the Int^eclor 0/ I/rgiiAafi—aBAHT ft Jamison. 



19th Januabt, 1864. 

BfiBBIFP COURT, FIFE— OUPAR. 

(SHEBIFFS AiACKSXnB AVD Tatlob.) 

Welch v. Hbndsbsok. 

Agent and Client. — An agreement contrary to ike rtde of 
law agency can only he proved by the agenda torit or 
oath. 

Mr Cbablbs Welch, writer, Cupar, laiaed an action 
■gainat John Hendenon and Jamee HendarBon, St 
Monance, for payment of a profiaanonal aooonnt. The 
defence was that the pnrBoer led the defenders to ex« 
pect that the expense of the busineaB to be performed by 
him wonld not exceed £20, and that it was on tlw 
condition that the defendera woold not be called upon to 
pay more than £20 that the pozsaer was allowed to 
continue the agency. 

The record haying been dosed on a minute of defence, 
the Sheriff-Substitute found that the defenders' aver- 
ments could only be proved by the punuer's writ or 
oath. The defenders appealed, but the ^leriff adhered, 
adding the following — 

Note.— The case Taylor r. Forbes^ 13th January, 
1853, reported in a foot note at page 19 of the Court of 
Session Cases finr 1861-2 (24 D.), estaUisbes the rule 
that where a partv proposes to prove an agreement 
oo n tp s r j to the ordinary mk of law agency, the mutual 
prestations of which are fixed bv hiw, such agreement 
can only be proved by writ or oath. In respect of that 
decision the Sheriff adheres to the Interlocutor undgr 
appeal. 

Act. WSLCH. AIL DAVID0CWt 



13th Jahuabt, 1864. 

SHBRIFF COURT, KINCARDINESHIRE— 
STONEHAYElr. 

(Shebots a. R Shabd ahd J. Dove Wilsoe.) 



Ik the course of this process a proof was albwed. 
one of the diets the defender was present daring 1 
taking of the greater part of the proof^ bat befiicev 
was concluded he left the Court and went away fn 
the county town, fbr some reason never exphb 
The proceedings which took place at the close of i 
examination of the defender's other witness wewmimrH 



James Sfbnce v. ALSXAin>BR M*Bby. 

l^ioof— Circumduction— Appeal— 16 and 17 Vic, c 80, 
sec. 19. — In (he course 0/ a proof, the defender in the 
cause Irfi (he Court without assigning any reason, 
aUhough his agent wished to examme him as a witness at 
a certain stage of the proof The drfender's agent 
moved for a prorogation^ in respect ihe defender had 
^ft before being examined^ The motion was rqfitsed^ 
and an Interlocutor circumdueing <Ae term for proving 
against both parties woe pronounced. This was ap- 
pealed^ but appeal dismissed as incon^^etent under 19^ 
MC, ^16 aud 17 Fic,, c. 8Q« 



at the end of the notes of evidence, as follows:* 
Crochatt, for the defender, moved for a prowpJ 

in consequence of the defender having left 

being examined. 
The Sheriff-Substitute, in respect no res 

stated for the defender's leaving, refused the motioiL 
This Interlocutor was then pronounced:— 
Circumduces the term for proving agsiai* h 

parties, and appoints them to debate. 

This Interlocutor was iqfipealed in the 
terms: — 

I appeal against this Interlocutor in respect U 
cumdttces the term fer proving against the defoDdsc 

On considering the process, the Sheriff 
the following judgment:— 

The Sheriff having conndered the procesi td^ 
defender's appeal, dismisMS the said appeal as ncoor 
tent in hoc statu. -,. 

Note.— By sect 17 of the Act 16th "^ l^tt v»i 

80, appeal is rendered competent, on the proof Mi 



dosed, ^y against Interlocutors '* on 



theadmaMf 



of evidence pronounced dnring the leading rftl»p«t 
The Interlocutor complained of does not &I1 ytto"f 
dericription, and is not an Interlocutor «««n*yj 
appeal is, mi hoc statu^ competent under ssct W «» 
statute. 
Act. -^tt. James Cbocsah. 



14XH jAirUABT, 1864. 
SHERIFF COURT, LANARKSHIRE-GLASGOW. 
(SHBBirTB Sm A. Auaov ahu BiUi-) 

William Cook & Co. v. Alfbkd Johksok »» 
A. W. SmeLBTON. 

Charter Party.- il vessel was chartered from NeiBi^ 
to Glasgow to be consigned to charterer^ ff^'^^ 
the charterers authorised an agent at Glasgow to 
to the ship's business. On arnval at ^TJ^ 
master and another, aiUging that they ^^^ 
owners, attempt^ to take <^^^^« <?^ ^ ^'T^jy » 
t^n the charterers' friends applied for ^'^l^^T^ 
prevent ihm interfering with the i«tfrf-«»"^ 
granted. 

This was a petition for interdictang the w^*^^, 
master of the barque ''Enterprise" ^f^^^. ^ 
from interfering with the *' inward ^»'*^*^^^^fc^ 
vessel on the ground that it had been conaignw*^ 

as the elected friends of the charterers, Mfl»» ^ 
and Smy the. New York. ^.u^nna !»' 

The Sheriff-Substitute pronouaeed the faiwwi»ie 

terlocutor:- ^^^ 



ing a^tms&ti aad having sesa the wrtiiW ^1 
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oilMtfter party prodnoed in the SBid petitioD, and admitted by 
tlio defenders to be a coxxect copy, and also the ohartereis' 
tetters addressed to the pursaers appointing them their oon- 
ii^rnees, in virtne of the power poaaeased by them under the 
oiiarter party, grants iaterim interdict as craved. 

The raqpocdents appealed, and after a hearing the 
Blieriff pronoaneed the following judgment :— 

Saviog heard parties' procurators under the defenders* 
lappeal against the interlocator for granting interim interdict, 
adneres thereto for the reasons stated in the following Note, 
azui dimfniases the appeal 

Noix.~The point involved in this case is one of interest 
aiMl in^artanoe to the mercantile world, bat it is sinffidar that 
no direct authority on the sulpect has been produced from the 
Umv ttther of England or Scotland. But the principles of law 
appUoable to it are so obvious that the case appears to the 
Sbetiff to admit of an easy solution. The facts of the case 
aie flimi^y these— a charter party waa entered into at New 
York between the master of the barque, Enterprise, and 
Miiwiii Murdoch and Smjrthe of New York, by whic^ the 
latter parties, who shall ble called the charteron, oontEaoted 
for the use of tike vessel for a vojage from New Tork to 
Glasgow on the terms therein particularly stated, it being, 
inter alia, a condition of said charter party that the vessel 
should be consigned, "inwards to Ghuttow^ito "charterers' 
Mends, paying not over two and a half per cent, conmdidon 
for attending to her inward butiness." In pursuance of this 
charter party the vessel came from New YorlL to Glai^w, 
and the petitioners were selected as the friends of the char- 
terers, to whom the management of the vessel was to be 
entrusted at Glasgow. Hie letters appointing them are in 
procesB, and on tl^ strength of that appointment it appears 
ietim the correspondence that they had accepted a bill drawn 
upon them 1^ the charterers for £90 odds, and made other 
acrangements, as the elected consigneea of the vessel, for dis- 
ebaig&g the duties connected with the vessel in the harbour 
el €Hs8gow. When about to begin these duties, however, 
iSbey were interrupted b]|r the respondents, the master of the 
vessel and the party Sngleton, who allege that they are 
authorised by the owners to take charge of the vessel in 
Glasgow; that the right of the pursuers extends only to their 
being secured payment of their conunisaion of 2} per cent., 
whi<3L, to avoid dispute, they are willing at once to pay them, 
and a^ to provide for the bill which the petitioners had 
accepted for the charterers, and in short to keep them entirely 
akjutfalesB of any engagements which they hod come under 
connected with the TCsseL The question involved in tiiis 
case, therefore, is, whether in this competition for the 
management of the vessel in Glasgow, the petitioners or 
respondents are entitled to prevail. It appears to the Sheriff 
to be dear that the petitioners are entitled to do so, for tiie 
ftUowinff reasons: — ^The petitioners are the dected "friends " 
of the ^artevers of the vessel from New York to Ghisgow, 
who had an unquestionable right to select their own agents 
and consignees here, resting on the undoubted principle that 
fmtf man is entitled to select his own servants, agents, or 
ywMUgnefffl to assist him in a matter in which they are jointiy 
interested. The respondents do not dispute that proposition, 
but they say that although the deUetus permmcB is with tiie 
chMrterers, yet the right which th^ohoioe conferred upon the 
petitumen is only a right to their stipulated conunission, and 
liberation from any engagements come under for the vessel or 
its cargo; and as they are willing to satisfy the petitioners in 
all these respects, they (the petitioners) have no farther 
interest in the matter nor right to interfere with the respon- 
dents in the management of the vessel. Hie Sheriff, however, 
eannot acquieeoe in that aigument. No one can be deprived 
of his right to select his own consignees or agents merely 
because another party says he will secure the agents against 
an loss or eventual damages. The ddeettu pentmcB comes in 
here to eacdude any such pretenriap. It is true there 
wae no privi^of contract between the charterers and the 
petitioners. Whatever diflSculties that might raise in the 
^ngUah law, the Scotch prindple of jiu qumtmik tertio comes 
in to remove them entirely in this country. By entering into 
ttiediarter party, which stipulated for tiie right of tiie char- 
tetors to elect ''friends" to manage the vessd in Glasgow, it 
^erred a right upon whomsoever they sdeoted as their 
inends, to stand forward in their own persons in an action 



such as the present, both to defend their own right under the 
prindple of pu quuiiwn ierUo, and also the right of thdr 
authors, the charterers, to have their business in Glasgow 
done by parties of their own selection. The charter party 
admits of immediate specific implement, and no man is bound 
to accept damages or an equivalent where specific implement, 
in terms of the contract, is at hand, and tendered. The rule 
of law is in loctun facto JxpresiabiUt, tueeedit danmum et 
iwUreue, but it is nowhere said that the aame suooesaion 
takes place in loeofacii VBWtabUis. 

Act. BuBVB & HUctaAS. AIL GaIiBAjutk & Maolat. 



14th Januabt, 1864. 

SHERIFF COURT, LANARKSHIRE^-GLASGOW. 

(Mb SHBBiFr Qjjlbswqbd Beu..) 



Wm. Msmzies, Appellant, v. Michael Honthan 
(Garmichael aad Neikon'B lYustee), Baqxmdent. 

Sequ«stration~-ClaiDi8— Bankrupt Act 19th and 20tk 
Vict, c. 79, sect. 138.— il dividend was accelerated on 
(^ August^ to he paid four months after the date of 
the first deliverance^ of wMch the usual notices were 
given^ caiiing on claimants to lodge their claims one 
month prior toSUt October. A claimant did not lodge 
his affidavit claim till 6ih October. The trustee having 
r^ted ihe daim^ the creditor appealed^ but Sheriff 
affirmed trustees deliverance. 

A PETITION was presented to the Sheriff to have a 
dividend on the bankrapt estate of Carmiohael and 
Neilflon, masons and builders in Glasgow, accelerated, 
and on 6th August, 1863, a deliverance was pronounced 
authorising the trustee to pay a dividend at tbe expiry 
of four months from the date of the deliverance awarding 
sequestration, which was Slst October, 1863. This 
deUveraace was advertised in the EdxaSburgk Qanette^ 
and intimation was also made that creditors must lodge 
tWr claims one month prior to 31st October, that 
is on or before 80th September next, in terms of the 
statute. This was also intimated to the individual 
creditors, and among others to the appellant on 15th 
September. The appellant did hot lodge bis daim till 
6th October, 1868. The respondent regeoted the daim 
because, among other leasoiuh it had not been k)dged 
within the statutory period. 

After mutual minntes and answers, and parties' pio- 
curatora having been heard, the Sheriff pronounced the 
following judgment : — 

Havinff resumed oonrideration of this rapeal, Finds it 
instmoted by the production No. 6/8, that at the meeting of the 
bankrupt's creditors, held on the 4tib Ai^ust last, the reapon* 
dent was directed to make application to the Sheriff for 
authority to accelerate the time for making payment of the 
first dindend in terms of th& provisions of sec. 183 of the 
Bankrupt Act: Finds it instructed by the petition No. 6/4» 
aud deliverance thereon, that the respoai{oQt made application 
accordingly, and was authorised by the Sheriff to make pay- 
ment of the dividend «n the Slst day of October laat» and was 
appointed to intimate the aooeleiation by advertisement in the 
BdMmrgh Gazette, and by notice to tbe creditors at least 
seven days prior to the ezpiiy of the period for lodging daims, 
which was one month prior to the said 31st October, in terms 
of the 123d sec. of said Act, which provides that " to entitie 
any creditor to the payment of the first diridend, he shall 
produce bis oath and grounds of debt one month before the 
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time fixed for payment of the first diYidend, where sndi time 
shall have been accelerated:" Vbada it instoocted by the pro- 
dncttoDBNoB, alfi, 6/7, and 6/8, that the respondent adyertised 
and gare notice as required, and in particular that be gave 
timeons notice to the appellant that his daim would require 
to be lodged not later than the 80th September kst: Finds that 
the appellant nevertheless did not lodge his dsim till the 6th 
Octobw: Finds that the appellant pleads that the leapondent 
cannot TsHdly object to the late lodging of the daim in respect 
that as the sequestration was awarded on the 8(Hh June, 1863, 
which day is not included in reckoning four months from the 
date of sequestration (see see. 6), and as the accelerated divi- 
dend could not be paid sooner than four months from said 
date (sec. 133), the 81st October was a day too soon for paying 
said dividend: Finds, however, in the first place, that it is by 
so means dear that it was a day too soon, or that it was 
"earlier than four months" from the date of the deliverance 
awarding sequestration, seeing that although the word month 
means a calendar month (Smith, Febroazy 10, 1826), yet in 
redconing from a particular day in one month, the month 
must be held to expire on the arrival of the seme day in the 
next month, and the dividend was not to be paid till the «lay 
after that day: Finds, in the second plsce, that all things 
were rtte ef ioUmmter acta by the iespondeot» and that he 
proceeded under the authority of the Court in giving the 
Botkses and paying the dividend, and the statute is imperative 
tiiat no dividend is payable to any claimant who does aot 
lodge his daim ''one month before the time fixed" for pay- 
ment of the aooderated dividend, and the claimant was there- 
fore bound to haTe oompHed with the tenns of the Act and of 
the notioe as regarded the lodging of his daam: lliereforB 
sustains the first ground' of rejec^on of the appe]lant*s claim, 
as set forth in the ddiverance appealed against, namdy, that 
tiie said daim was not lodged within the statutorr period, and 
dismisses the appeal, reserving to the appellant his right to an 
equalising dividend out of the first of the fund, if there be 
eaffident for that purpose, on occasion of i^ayment of a second 
dividend: Finds the appellant also liable m expenses, allows 
an account thereof to be given in, and remits the same to the 
auditor to tax and report, and decenis. 

Act. David Hanitat. Alt J. Maxtoh, 



20ffH Januabt, 1864. 
8HBRIFF COURT, LANABKSHIBB— GLASGOW. 

(Sebbiffs Sib A. Auson and Smith.) 



0. 6. EMvnsntY & Co., liyerpool, and Mandatory v. 
Thomas Steel, Glasgow. 

Pnrchaae and Sale — ^Principal and Agent. — F. purchased 
goods from K.^ naming S. as the person en whose accowit 
he purchased, F. had previously acted as agent for K, 
F, subsequetUly sold the goods to 5., and received the 
price. F, became bankrupt; thereafter K, raised an 
action against S. for payment — Held that F, was the 
purchaser from K,, and action against S. dismissed. 

This was an action for payment of a som of £39, the price 
of a quantity of Allsopp's India Pale Ale, alleged to be sold 
by the puisner to the defender. In defence it was pleaded 
that neither by himself nor any one having his authority 
did he purchase from the pursuers the ale in question, 
with an explanation that a purchase of the ale, and to the 
extent mentioned, was made by him fh)m Mr Alexander 
Finlayson of Liverpool, to whom the price was paid. 
The record was closed on this minute, and after a 
hearing the Sheriff-Substitute, before answer, allowed 
both parties a proof, and to each a conjunct probation. 
Proof was also taken on commission in Liverpool. Proof 
baying been taken and concluded, and parties' proca- 



rators heard, the Sheriff-Substitate pronoiraoed fti 
following Interlocutor: — 

Having resumed oonridemtiaa of this ptoeaaB, vifli h 
prooi and productiotts, and having beard partieB* procmks 
thereoD, Finds that the pursuers have proved that as 91 
April last they sold to Alexander Vaughan Fblsyn, s 
agent for the defender, 30 barrels, 4 dosen eadi, d J^Bnufi 
India Pile Ale, at the price of 6/6 per doseo, beb; Oi 
in all: ilnds that» at the time of the sa^ FinhTBS ibmni 
to the pursuers the defender*s letter to him, of date H 
April, 1862, No. 6/3 of {wooess, bemg his aotbonivtop 
dukse the ale, and told the pursuers that the ponaw is 
made for the defender, and the pursuers sold tha ale oa ftf 
credit of the defender: Finds that the defender paid lUf 
son the prioe of this ale, but Finlayson neglected sod tiU 



sold on the credit of the defender, the defender ia Uikb t> 
the pursuers for the price: Therefore repels the defeDoei, id 
decerns against the defender in terms of the ooodoaioBiof At 
summons: Finds the defender liable in expensei, aflon a 
account to be given in, and remits to the audilor to invi 
report. 

Nora.— The evidence, parde and doenmentaiy, oIbh^ 
prove that the defender employed Flnlayaou to joAm 
goods for him in Liverpool and ship them for tk fsmgi 
maricets; that he was in the habit of purchasing tbwfoodi 
in his own name, and drawing upon the defeodar &r then 
price, with his own oonmussion of 2} per cent added, at<ai 
montii*8 date; that the defender aooepteid these dnfti,isji^ 
in London, with the proceeds of which FioUyaon paid ^ 
sellers, and in the transaction in question aotedaBOSBla 
&r as he drew upon the defender for tiie prioe of thisak "^ 
of other goods shipped in the same vessel, adding lu c* 
mission of 2^ per cent., and the defender accepted Ui dnn, 
payable in London one month after date, which the defis^ 
retired when due. But finlayson appears in thia tnisMtia 
to have derarted from hia usual practice so far aa he toU tb 
pursuers the principal for whom he acted and shoved n 
authority to make the purchase. He did this evid<otilri| 
shown from his own evidence, because the purauen dooai 
his credit, and hesitated to sell to him without ^^^^^ 
whom he acted. The purBuers, therefore, dearly midev 
sale on the credit of the defender, and whatever majo^ 
been the relationship of Finlayaon and the <l^<^<^^^^ 
usual transactions, in the case in question he was ^^^^^ 
defender's agent, and as he Sailed to pay the pnnoei^ vti 
are entitled to look to the defender for payment 

This Interlocutor was appealed, and after a betfio& 
the Sheriff pronounced the following judgm^t:— 

Having heard parties' procurators under the ^f^^ 
appeal upon the Interlocutor appealed against ^^d^ 
made avizandum with the debate, and considered tbe RO^ 
proof adduced, and whole process. Finds *!»* *^*""'?a 
for payment of £39, of a quantity of ale, f^®8|?<^ *^T^ 
sold bv the pursuers, who are merchants in Liverpool, v 
defender, a merchant in Glasgow, through an^ '^1^ ^ 
name of Finkyson, residing in Liverpool: ^"^.^Lm 
defence pleaded is an entire denial of liabili^ ^v m!5 
with the explanation that the ale in question waa 1^°^'^ 
the defender, not from the pursuers, but from *^Vj|7j 
Finlayson as a principal, who in other transaotioM aow^ 
the defender's agent, and who was paid the pn<» "l^ 
defender: Rnds that the Interiocutor under ^T*?^V^ 
repels the defences, and decerns in tenns of the hbel, FJ^ 
on the ground that in purchasing the ale from the P ^^ 
Finlayson discloeed the defender as his principw* »»w ^ 
fore that the transaction was between the V^^^Jz!^ 
defender, through FinUyson: Finds that the P;««^.^ 
made by the writing, No. 8/1 of process, and in tbese ^ 
"9th April A. V. Finlayson.— We have this ^^J^ 
30 barrels, each containing 4 dozen ale, free on *>°y^ ^ 
understanding that you pay in cash for *^® "^^Sj^rtwi per 
after the vessel has sailed, less 2} discount, ^V^^^tfi 
Isabella^ for Antigua account, Thomas SteA ' y^ 
this is a contract between the pursuers and ^?J^dly 
contains no mention of the d^ender, Steel, &wi 
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or through Finlayson, except that the ale was to be shipped, 
on Steel's aocoont, in a vessel for Antigua, or to be to his 
order, as Finlayson's plaoe of delivery: Finds that the defen- 
der alleges that he bought the ale, which was sold by the pur- 
snen to Finlayson, from him, on the condition that it should 
be shipped, to his order, tor Antigua: Finds that on the same 
date the entry in the pursuers' day book is in exactly the same 
tenns as the writing No. 8/1, but with the words "Thomas 
Steal, per," written immecUately above the name "A. V. 
Finlayson," which words, "Thomas Steel, per," are above the 
Boore or line forming the space or frame for the entry: Finds 
that the blotting that is opposite shows that these last words, 
"Thomas Steel, per," were written at a different thne from 
the rest of the entry, as they alone are blotted out, while the 
TCst of the entry is not so: finds that a few pages on in the 
book there is an entry to the efiect that finlayson wished the 
entry of the sale to be made to Thomas Steel, to enter the 
■ame to him, which proves that Steel's name in the original 
entry, as it now appears, was a saperinduction: Finds that no 
evidence that this alleged change in the oontraot was made 
with the defender Steel's cognizance, or his approval: Finds 
it proved that a bill for £101, which included the £89, the 
price of the ale in question, was granted by the defender to 
finlayson: Finds it admitted that Finlayson has, since he 
received this payment, become bankrupt: Finds it proved by 
the pursuers themselvos that the invoice was sent to Finlayson 
and not to tiie defender, and that no copy of it was sent to 
the defender before 5th May, when finlayson «was insolvent: 
Sinds tiiat the invoioes said to have been sent to Finlayson in 
the defender's name are not produced: Finds that the defen- 
der's name appears in the shipping note, per "Isabella," for 
Antigua: Finds that the defender in his deposition in eatua 
depones that he always dealt with Finlayson as a principal 
and not as an agent: finds it proved that the invoice which 
aooompanied the letter by Finlayson, asking the biU for £101, 
enclosed, included the £39, the price of the ale in question, 
and that the bill of £101 was accordingly granted and paid: 
Finds that the correspondence between the parties produced, 
instructs that on some occasions the defender dealt with Fin- 
layson as principal when Finlayson had the articles wanted, 
and on others when he had them not, he got the goods from 
tise pursuers: finds, however, that in the present case, as the 
contact for the sale of the ale in question was in writing, and 
waa ezdusivdy between the pursuers and Finlayson, without 
any mention of the defender, and a subsequent purchase of 
the ale by the defender from finlayson, and payment of the 
price having been made to him, that in these circumstances 
it is proved upon the whole that the pursuer's contract was 
with Finlayson, and that their claim lies against him and not 
the defender, and that Finlayson's subsequent sale of the 
flame ale to the defender has been paid for and satisfied: 
nierefore, alters the Interlocutor appealed against, sustains 
the defences and assoilzies the defender from the conclusions 
of the action: Finds the defender entitled to expenses, of which 
appoints an account to be given in, and remits to the auditor 
to tax the same and report, and decerns. 

KoTE. — ^The accounts of the transaction in question, given 
by Finlayson after his bankruptcy in Ids examination-in-chief, 
and in his cross-examinaticm, are directly contradictory to each 
other, and the Sheriff is driven to determine to which of the 
two cxedit is to be given, by considering which is most sup- 
ported by other evidence, and especially the written contract 
and invoices in process. These appear distinctly to prove 
that the original contract, to which alone the pursuers were a 
party, was with FMayson alone, and that the subsequent 
verbal sale of tibe ale to the defender by Finlayson, was by him 
M principal, finlayson says he was responsible for the [nrice 
lo the pursuers, and bo he undoubtedly was, as the original 
bnyer from tiiem, and he adds that his whole interest in the 
subsequent sale to the defender was a commitsion of 2} ^r 
oent. as the defender's agent. The document Ko. 6/5, which 
Finlayson says was shown to the pursuers when they hesitated 
aboot letting Finlayson have the ale except for cash, does not 
pKOve that it was the defender's credit which was relied on in 
the ori^pnal sale by the pursuers, because if that had been the 
oMie the original entry of the sale in the pursuers' books would 
have been in tibe defender's name, or in Finlayson as his agent, 
whereas it is in FinUyson's alone. It only proves that the 
defender had given Finlayson private instructions to buy the 
ale, as a private matter between them, but it is inconceivable 
that finlayson was speaking truly when he said that thia 



letter was shown to the pursuers or that the defender's oreAi 
was relied on in the transaction, which is evidently contradicted 
by the written contract itself, which immediately alter was 
entered into between the parties; upon the whole, the present 
case seems to be one in which the defender bought the sle from 
a psrty, whom he had sometimes employed se his agents as a 
inrindpal, and which was paid for by him to that varty, and 
an attempt is now made to compd him to pay tne price a 
second time to a third party, the original seller of the goods^ 
but with whom he never oontraoted. 
Act. JoHBT Nauocixh. AU. Wx. Buevs. 



iiH Febbuabt, 1864. 

SHERIFF COURT, KINCARDINE. 

(Sheriffs Shano ahd J. Dovi Wilsos.) 

WiLUAM Melyin v. James Ross. 

Bill— Renewal— Novation. — A bill was granted and dis' 
counted by a bank; at maturity another bill teas granted 
and also discounted by the bank. On the back of the 
Jirst bill was written^ '•^paid by renewal^ and signed 
by the bank agent. The acceptor's (defender's) name 
on this second biU teas a forgery — it was endorsed by 
the pursuer. When due^ the pursuer had retired tV, 
and raised this action for payment^ founding on the 
original bill The defender pleaded (I) That the 
bill was finally discharged when the retiewal bill was 
granted; and (2) That the bank and the pursuer (with" 
out his knowledge) had made an arrangement with tJie 
acceptor^ by which they agreed to give time (during the 
currency of the bUl)^ whereby his right of recourse on 
the original bill was lost or injured^Held^ (1) That (he 
first plea was bad^ and repelled; (2) That the secotid 
plea was good — the same sustained^ and action dis" 
missed. 

Tax sammoiis condladed for payment of £81 contained 
in a bill drawn by the defender upon, and accepted by, 
James Molyson, and blank endorsed by the defender to 
the porsaer, dated the 22d Febroary, 1861, and payable 
two months after date, with the interest thereof, at the 
rate of £5 per centum per annum^ from the 25th Aprili 
1861, when the said bill became doe and payable, till 
payment, with expenses. 

The bill on which the parsuer sued was foand, when 
produced, to have been blank endorsed by him, and to 
bear on the back of it a receipt by the Bank of ScotUind's 
agent at Stoneharen, stating that on 8th July, 18CI, 
(some time after the bill fell due) it had been *'paid by 
renewal of £30 16s." The pursuer stated that the re- 
newal bill (which had been accepted by the acceptor of 
the original bill) having been dishonoured, he was 
ultimately obliged to pay the amount of the original bill 
to the bank. This statement was denied. 

The Sheriff-Substitute pronounced the following Inter- 
locutor: — 

The Sheriff-Substitnte ha^ng heard parties' procurators 
on the olosed record, before fiirther answer, allows to both 
parties a proof of their reqieotive averments on record, so far 
M denied or not admitted: Oranti diligenoe, etc. 

NoTB.— At the debate, the pursuer mentioned that he was 
entitled, as holder of the bill libelled, either to have decroo 
at once for the sum sued for, or to have the defender limited 
to proving his defence by writ or oath. On examiuiug the 

c* 
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Wl, however, it been to favre been ''peid by renewal** to 
the endorsee of the pursaer, and on looking to the record it 
will be foand that the porener^s expIanationB of the ternu on 
which that was done, and of the way in whieh the bill was 
returned to his hands, are all denied. The porsoer is there- 
fore not in the position of a person who stands simply as 
holder of an unblemished bill, and it seems accordingly com- 
petent to allow a proof at large of all the cinmmstanoes, in 
BO far at least as they are connected with the alleged renewal 
of the bill, and its alleged retirement It is poarible that in 
taking the proof some evidence may be led, to which it may 
afterwards be found impossible to give effect; but it would be 
ultimately attended wiUi greater inconvenience to endeavour 
now to restrict the extent of the proof, instead of taking all 
the evidence at once, and using it afterwards for what it may 
be worth. 

Till the proof shall have been led, the Sheriff-Substitute 
abstains from farther observations on the case. 

Both parties appealed, and the Sheriff thereafter pro- 
nounced the following Interlocutor:-— 

Having considered the Interlocutor appealed from and 
whole process, with the appeals of parties, dismisses the 
appeals, and adheres to the said Interlocutor. 

Note.— The Sheriff concura with the SheriffSuI)stitute for 
the reasons stated by him in thinking that the pursuer is not 
entitled to decree de piano, and that he must prove the facts 
alleged as an expUnation in reference to the marking on the 
back of the bill, to the effect that it was ** paid by renewal." 
On the other hand, it does not appear to the Sheriff, looking 
to the peculiar nature of the defender's averments, that the 
case faUs under the rule which received effect in the case of 
Martin v. Smith, 8th December, 1854, 17 D. U3, and is 
noticed in Menzies on Conveyancing, page 3 IC, as to the 
legal presumption from a general marking of payment on a 
biU. (1) Because the marking in this case ''paid hy renewal" 
is spedal, and requires explanation, and (2) because the 
defender not only does not say that he paid the bill, but does 
not directly aver that it was retired, either by MolysoUy Ute 
acceptor, or with his funds. 

As found in point of fact by the Sheriff, the proof 
established — 

(1) That the defender signed the bill libelled on, dated 
22d February, 18G1, for ^the sum of £31, and payable two 
months after date, as drawer, for the accommodation of the 
acceptor, James Molyson, and that the pursuer thereafter 
endorsed the bill at the request of the acceptor, and without 
value, in order to enable the acceptor more readily to get the 
same discounted at the bank. (2) That thereafter, and on or 
about the Sjud 22d February, 1861, the bill was discounted 
at the branch of the Bank of Scotland at Stonehaven by the 
acceptor, who obtained the amount of the bill less the dis- 
oonnt, and applied the same to his own purposes. (3) That 
when the bill fell due on 26th April, 1861, it was dishonoured, 
and notice of the dishonour was duly given by the bank to the 
pursuer and the defender respectively. (4) That after the 
bill fell due, and while it was lying dishonoured at the bank, 
the acceptor, Molyson, procured the signature of the pursuer, 
as endorser to the bill "No. 15 of process, which having been 
signed by Molyson, and endorsed by the pursuer while blank, 
was afterwards filled up as an acceptance for £80 15s, payable 
two months after date, and dated 8th July, 1861. (5) That 
the pursuer agned the bill or blank stamp last mentioned as 
endorser, in order that the same should be used by Molyson, 
the acceptor, to retire and supersede the bill libelled on, and 
he did so in the belief that the defender had preriously signed 
the same as drawer, but the defender had not done so, his 
name having been forged. (6) That on or about 8th July, 
1861, the acceptor, Molyson, in terms of his arrangement 
with the pursuer, but to which the defender was no party, 
presented the last mentioned acceptance to the agent of the 
Bank of Scotland at Stonehaven, and the same was taken as 



a renewal of the bill libeHad on, and therenpon a ma^kdng im 
the following terms was made on the bill libelled on, wnriy^ 
"paid by renewal of £80 16s on 8th July, 1861, (aigBBd) 
James S. Bead, p. agent." And at the same time an entry 
was made in the local bill book of the bank, in tems of the 
excerpt, No. 10 of process, to the effect that the till libeQed 
on had been paid on 8th July, 1861. (7) Farther, ihmt ths 
bill libelled on was left in the bank's hands, not as a ooUatenl 
security, or under any arrangement to the effect that the bank 
or the pursuer should be entitled to make the same avnilaUa 
by action or diligence, but per incuriam on the pert ef 
Molyson. (8) That on the renewal bill falling doe^ it wm 
dishonoured by the acceptor, and was ultimately retired by 
the pursuer on or about 10th March, 1862, when it was gmm 
up to the pursuer, who also about the same time got ap from 
the bank agent the bill libelled on, which had till thea 
remained in his hands. (9) That thereafter, on 8tii Febniaiy, 
1862, the pursuer for the first time demanded paymoit fron 
the defender of the contents of the bill libelled. 

The Sheriff-SnbBUtate pronounced the following Inter- 
locutor: — 

The Sheriff-Substitute havioff hoard parties* procurmtors on 
the dosed record, and proof adduced, aasoilucs the defender 
from the conclusion of the action, and decerns: Finds him 
entitled to expenses, etc. 

Note. — The facts of this case, which did not appear <fir 
tinctly on the record, are now sufflcientlv dear from the praoC 
The original bill, when the renewal bill was granted, was 
endcrsed by the bank — " Paid by renewal,*' and the endoosr 
tion was signed by the bank agent's derk. Before the proof 
was taken there was some doubt what the meaning of tkii 
endorsation was, but it is now clear that^ in so far as the bask 
at least was concerned, it was intended as a final disdiaige of 
the bill The bill was still retained by the bank, bni it eas 
retained acddontally— Molyson being careless, and not dioo»> 
iug to ask for it. The agent is distinct in saying that it vm 
not held as what is sometimes called a collateral aecarity. If 
the acceptor had asked for it he would have got it^ and be 
might have destroyed it if he had pleased. He forgot to sik 
for it, and it thus lay in the bank's premises. When the psr> 
suer retired the renewal biU, search was made for the oiigiosl 
bill, and he got it from the bank for the purpose of enfeniag 
it against the defender. 

The Sheriff-Substitute is of opinion that the pnreaer is not 
entitled to recover in this action. The defender objects to the 
pursuer recovering, upon two grounds: (1.) That the bill was 
finally discharged when the renewal bill was granted; and (&) 
Tbat the bank and the pursuer (without his knowledge) mads 
an arrangement with the acceptor, by which they agreed to 
give time (during the currency of the renewal bill), wherebj 
his right of recourse on the original bill was lost or injured. 

The plea that the bill was finally discharged eeema to be 
disposed of by the consideration that the discharge was given 
under essential error as to the genuineness of &e defeuWs 
signature, and by a reference to the well-known prinoipJe tbat 
when an account or other debt is disohaiged as havinff beaa 
paid by bill, the debt revives if the bill is invalid. Imov, it 
seems clear to the Sheriff-Substitute, that if the renewal biU 
had not been paid, or if the forgery had been discovered dnriag 
its currency, the bank would have been entitled (if they had 
chosen) to have thrown it aside, and to have recovered as 
against Molyson and the pursuer, at least on the original bill 
The drcumstance that the bank had retained the origimd biQ 
by an acddental piece of good fortune, rather than by des^ 
does not seem to have any weight in this question. 

The Sheriff-Substitute being of opinion that the aogiasl 
bill was not finally discharged, it is necessary for him (o 
examine the second objection. He has come to the oandnaion 
that it is well founded. 

The question is whether the defender was freed by the 
arrangement by which the acceptor obtained time. Had thoe 
been any transaction by which the holder was oondusive^ 
bound to have given the acceptor credit during the currenqf 
of the second bill, it wonld have been beyond <mubt tiiat the 
defender would have been relieved. If, for exaii4>le^ the bank 
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had taken a bill containing only the acceptor and the pnrsaer'a 
names when the discharge on the original bill was granted, 
the defender wonid clearly have been discharged; because dur- 
ing the currency of the renewal bill the bank coidd not have 
assigned the onginal bill^ so as to allow the defender, if he 
wished, to pay it, and operate, under it, his relief from the 
acceptor, and so eud the obligation. 

In the present case the difficulty is that there was no bind- 
ing agreement to give the acceptor time. The bank hod been 
deceived iuto granting time, but it had not bound itself beyond 
recall. On the contrary, the arrangement could have been 
put an end to at any moment. The defender knew, from the 
notice of the dishononr, that the bill was with the bank, and 
if he had gone then to ask for it, the forgery would have been 
discovered at once— the forged bill might have been thrown 
aside, and the original bill might have been put in operation. 
The only loss that the defender would in that case have suf- 
fered would have been that he might have required to sue by 
ordinary action in place of using summary diligence— a disad- 
vantage of course not always equivalent to the loss of remeily. 

It is these considerations which render the question ditiicult. 
The SheriiF-Substitute, however, thinks that the difficulties 
which the arrangement between the holJer and the acceptor, 
with the oononrrence of the pursuer, made in the way of the 
defender freeing himself from his original obligation, by pay- 
ment, were such as to entitle him to be free at once. They 
did not, it is true, absolutely cut off his right of action for 
recourse, but they almost rendered it worthless. Had the 
defender gone to the bank, thoy would doubtless have taken 
payment and assigned both bills; but before the defender could 
recover from the acceptor on the original bill, it would be 
necessary for him to raise an ordinary action and assume the 
burtlen of explaining away the endorsement, "paid by re- 
newal,*' and of showing that the renewal bill was a forgery. 
This would have so impeded his right of recourse, that he 
would most likely have found it worthlesj. The arrangement 
made involved delay and exi)ense to the cautioner in oi)erating 
his relief; and it seems just to hold, that where the creditor 
makes such an arrangement with his debtor, without the cau- 
tioner's concurrence, the latter is free. 

Not to hold the defender free in this case might lead to 
curious results. Had the acceptor gone one step farther and 
got np the original bill from the bank, and destroyed or per- 
haps given it to the defender, it could not have been contended 
that the defender would not have been free, and yet it is diffi- 
cult to see that the mere circumstance of the acceptor neglect- 
ing to do what it was intended he should have done should 
make any difference in the right of other parties. Or suppose 
that, in place of a renewal bill at two months, the bank had 
taken one at two years, or had taken a bond to last a much 
longer time, with the defender's name forged to it, could he 
have been kept bound all that time without his knowledge t 
This wonld make it more advantageous for the holder to have 
taken a bill with a forged signature to it than to have taken a 
bill signed by the acceptor and the pursuer without any forged 
additions. Now the defender's name was forged because he 
dedmed to be longer bound, and to holl him bound in spite 
of that, would be to attribute the same force to his forged as 
to his genuine signature. The acceptor was nnable to persuade < 
the defender to rem^un longer security for him. For the fraud 
by which the acceptor prevailed on the pursuer to continue his 
security the defender was not responsible, and the results of 
his permitting himself to be defrauded must be borne by the 
pursuer himself. It is, however, by no means without diffi- 
culty that the Sheriff-Substitnte has reached thid conclusion. 

The pursuer appealed. The Sheriff pronounced an 
Inierlooutor finding in point of fact, in the terms 
abofYB narrated, and then proceeding— 

Fmdi, in theee droumstances, in point of law, that the 
pnrsaer is not entitled to recover the contents of that bill, bnt 
that the defender was freed from his liability therefor by the 
arrangement made with the bank, as above set forth, or at least 
by that arrangement and the lapse of time which subsequently 
took place before any demand for payment was made against 
the defender: Therefore, and with these findings, adheres to 
the Interlocutor complidned o( assoilzing the defender from 
Hat coDoluflloiifl of th« aotUm, with expenses, and 'llwniimfMi 



Note. — The preceding findings embody the grounds on 
which the Sheriff has arrived at the conclusion that the 
defender is entitled to be assoilzied from the conclusions of 
the action. 

It is not disputed that the bank could have compelled the 
defender to pay the bill libelled after it was dishonoured on 
25th April, 1861, or that if the pursuer had then retired it 
under any arrangement by which he had stipulated that he 
sUould get it up to be used for action or diligence, he in 
like manner could have enforced payment from the defender. 
But, unfortunately for the pursuer, he was deceived, and 
became a party to a different arrangement. Believing that 
the defender had signed a renewal of the bill in question (or 
at least a blank stamp to be filled up as a renewal), to be 
used in retiring and superseding it, he signed his name as 
endorser on the bock of the proposed renewal bill, leaving it 
with Molyson, the acceptor, that he might use it in the 
ordinary way by discounting it at the bank, and taking the 
first bill up. Molyson accordingly used the renewal bill as it 
was intended he should do. Ha retired the bill libelled with 
it. It was expressly marked as p.%id in the torms above 
noticed, and the Sheriff is sati<sfieJ from the evidence that it 
was merely by accident that it was not taken up by Molyson 
and destroyed, but was left with the bank. The probable 
explanation of iU being left is, that Molyson had come to the 
bank after ordinary business hours—had left tlie new stamp, 
aud paid the interest and discount, and hod not got up the 
bill in question only because the bank's repositories were 
closed for the day. 

The qnestion raised is, what was the effect of this arrange- 
ment in reference to the defender, and the Sheriff has come 
to the conclusion that its effect was to relieve the defeudcr 
of liability. The pursuer and the bank were misled, no 
doubt, in supposing that the renewal, as well as the original 
bill, bore the defender's signature, but for this the defender is 
in no way responsible. The result was, that being so mLded, 
tkejf agreed to supersede Uie first document enlirdt/, and to sub- 
stitute another for it, by which the defender was not bound. 
The arrangement coucludod was, that the first bill should be 
retired as being paid by the renewal. The bonk did not 
stipulate that they should retain the first bill as a collateral 
security, with power, notwithstandmg the existence of the 
second, to enforce the first against all the parties to it if they 
thought fit; nor did the pursuer stipulate that the first bill 
should be given to him, or made available to him in any way; 
indeed, his belief was that the renewal gave him the same 
security as the first. The Sheriff thinks that the effi^ct of the 
arrangement entered into was to supersede and extinguish the 
first bill ; it was held as paid, and could not thereafter be 
used as a ground of pursuit against the defender. That the 
bank, on discovering the forgery, could at once have taken 
measures against Molyson, who had deceived them, to compel 
immediate payment of ^ the advance they had originally made 
to him on the first bUl, is dear, but the Sheriff does not see 
that, after the arrangement they entered into, they could have 
proceeded against the defender, or that they could have made 
any chum against the pursuer except for payment of the 
renewal bill when it fell due. 

The ground of judgment above stated is, if well founded, 
sufficient for the disposal of the case. But, farther, the cir- 
cumstances which occurred in addition to the arrangement 
between the bauk and Molyson are such as, in the opinion of 
the Sheriff, should free the defender from responsibility, even 
if the arrangement of itself did not do so. It appears that 
after the biU fell due, and notice of dishonour had been 
received by the defender, the defender went to Molj^son on 
the subject, who told him it was settled, and to give himself 
no more trouble on the subject. This was shortly after 25th 
April^ 1861, and the defender heard no more of the bill in 
question till he received the pursuer's agent's letter of 8th 
February, 1862, having, however, in September, 1861, re- 
ceived notioe of the dishonour of the renewal bill, to which 
he replied, denyuig all liability, on the ground that he was no 
party to it. The Sheriff thinks that if the arrangement 
entered into with the bank, and to which the pursuer must be 
held to have been a party, combined with the fact that in 
conseqnence of that arrangement no claim against the de- 
fender was made on the bill in qnestion till February, 1862, 
did not relieve the defeader from liability, he would suffer 
manifest injustice. Having reodved the original notioe of 
dishonow bom the b«Qk| it may be thai he wm not eatitled| 
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bj the mare hpM of time, wiUioat fartber demand for pay- 
iiie&t» to Mrama that the hill was letiied. Bat when the 
delay waa earned by a poaitive anaogement between the par 
ties, which ptefrentod the bank or the panner firom applyhig 
to him, and ao led to his taking no atepe against the acceptor 
till it would have beenuieless to do ao^ the ease ii altered, and 
the Sheriff thinks the defender is entiUed to be free from his 
original liability. Ihe case is one not without difficulty, and 
th»e is haidsfatp in a decisioQ either way. But the pursoer 
was the party who^ nlyhig on Molyson, was deceived in 
lag into the renewal transaction, and it does not appear I 
> Sheriff that, either in law or in equity, he can suoooed 



tothe 

in the daim whidi he makes in this action. 



Aa. G. S. Cased. 



AU. J. Cbockatt. 



8th Febsuabt, 1864. 

BHSRIFF COUBT, KINCARDINE. 

(SasBnrrB W. A. BttoWK avd J. Dovb Wjl80n.) 

tn Fetitioii— Jauks Wbstland for Sequestiation of 
the Estates of William Murra v. 

Bankraptcy — Sequestration — Bankraptcy (Scotland) 
Act, 19 and 20 Vict., cap. 72 (1856)— Domicil— Re- 
sidence. — A creditor presented a petition for the se* 
questration of an insolvent debtor. The debtor entered 
appearance^ and objected^ inter alia, that he had not 
resided in the county for the year preceding the date of 
the application. Circumstances in which held that (he 
debtor had not resided within the county when the ap' 
plication had been made^ and sequestration refused. 

In Angust hist, tliis petition was presented for the 
sequestration of the respondent, when ho was described as 
farmer at Mill of Bams, Kincardineshire, and as having, 
for the year preceding^ resided or carried on bustness 
within the county. 

The respondent gave in the following minute of 
defence: — 

The respondent's procurator stated that the defence 
was — (1) That the respondent was not, and had not, 
since 3d January, 1863, been farmer at Mill of Bams, 
and was not, therefore, properly designed in the petition; 
(2) That the respondent had not resided at Mill of 
Bams flince the month of April hist, and had no dwelHng 
house or domicile there, and that the citation left at that 
place was consequently inept; (3) That the respondent 
had not resided in the county of Kincardine for the year 
preceding the date of the present apph'cation, and that 
the Sheriff of that county had therefore no jurisdict^n; 
(4) That the bill which alone was founded on as the 
Toucher of debt claimed in the affidavit, produced with 
the petition, had not been lodged when the application 
had been made, and was not even yet lodged; (5) That 
no intimation of the diet of compearance on the petition 
had been made in the Gazette^ as directed by the statute, 
and by the warrant pronounced on the petition; (6) 
That the warrant itself had not been properly advertised, 
the advertisement not being authenticated by the peti- 
tioner or his agent. 

Along with the minute, the respondent produced 
an assignation of his lease ci the farm of Mill of Bams 
in favour of his son, dated 3d January, 1863, duly 
intimated to the landlord two days afterwards, and (as 



appeared from a minute endorsed on it) consented to by 
the latter. 

The record having been closed, and parties* procara- 
tors heard, the Sheriff (Brown) pronounced the follow- 
ing Interlocutor: — 

The Sheriff-Sabstitnto having heard partiea' procnraiots on 
the objections lodged for the respondent, and oonadered the 
doeed record, whole piooess and prodoctions, for tho rettMBs 
stated in the umexed Note, repels the Ist, 2d, 4th, 5th, aaJ 
6th objections: Finds it is alleged by the respondent, that hs 
has not resided within the county of Kincardine for tlie yev 
preceding the date of the present petition for seqnestrataan: 
Finds that the aaiignation prodaoed in process is prima foot 
eridence that the respondent has not had a place of buniies 
within said coanty since the month of January last: Finds 
that the present petition for sequestration is duted 20lh 
August. 1863: Finds in law, that sequestration of the estate 
of a deotor cannot be awarded in the Sheriff Court on the 
petition of a creditor, unless said debtor shall have resided or 
Lad a place of business for the year preceding the date of the 
petition for sequestration, within the Sheriff's jurtmlictifin: 
Finds, therefore, as to the third objection, that it cannot bs 
disposed of without an inquiry into the fact: Allows the 
respondent a proof of the facts stated in said objectioD, and 
appoints htm to proceed with his proof within the Govt 
House at Stonehaven, on Tuesday, the 15th day of Sept 
current, at 11 o'clock a.m.: Allows the petitioner a ooojiniet 
probation, and decerns. 

Note.— The Sheriff-Substitute has felt no di£ScQlty ia 
repelling these objections to the extent that he has done. At 
the deUite they were forcibly aigued by the respondeat^ 
agent, and they have in themselves a certain look of plaiai- 
bility; but after a careful consideration, the Sheriff-Substitott 
is satisfied that, with one exception, they are not vefl 
founded. The Sheriff-Substitute readily gives assent to tht 
argument that was submitted to him, that the proTisioos of 
the Bankrupt Statutes are to be applied strictiy. Such a ooa- 
sideration would probably be more convincing if ui^ged by a 
person with a smaller interest in raising difficulties than thi 
respondent has in the present case; but the Sheriff-Sttbatitoto 
has been careful not to construe this circumstance anfaToa^ 
aUy to him — ^in law, he is not entitled to do so. The Sheriff- 
Substitute repels the first objection for two reaaoofr— (I) 
because, excepting the respondent's averment that he has not 
been fanner at Mill of Barns since the 3d of January, 1S6S» 
there is nothing to show that he has been put to a dIaadvaB* 
tage, or that any penon baring an interest could be mlBled 
by the designation in the petition, and designation is doI 
intended to serve any other piurpose but clearly to estaJifiak 
the identity of the person named; (2) because, as will afle^ 
wards be more particularly referred to in considering tke 
second objection, citation, under the Bankruptcy Act^ is b^ 
to be sufficient if made at the last dwelling-house or place of 
business occupied by a debtor sought to be sequestrated; and 
it is not maintained that the respondent has had any other 
place of business since he was farmer at Mill of Bams, though 
it is alleged that he has had another dweUing-honse. Ai 
both these alternatives are not exhausted by the respondeat*! 
case, the Sheriff-Substitute conceives that the designatiQii 
given in the petition is sufficient. 

Tlie second objection is repelled because the Sheriff-Substi- 
tute is of opinion that the citation of the respondent wsi 
validly made at Mill of Bams. Sect. 16 of the Bankruptcy 
Act provides that citation on a petition for sequestration may 
be inade at the dwelling house or place of business of the 
debtor, or the dwelling house or plaoe of business last oocapieJ 
by him. It is alleged in the present case that the respondeat 
has not had his dwelling house at Mill of Bams since Apd 
last^ and it is admitted that he is now a prisoner in Perth. 
It is not, however, pretended that Mill of Bams was not the 
last place of business of the respondent — that being so, he 
might be competenUy cited there for the purpose of the 
Bimkrupt Act, even though his domicile were dsewhoe at 
the date of the petition. Further, the Sheriff-Substitute if 
disposed to hold, although he does not expraesly decide^ that 
by the appearance of the respondent^ the citation, if defecting 
is validated by consent. Such a principle is fiumiliar to the 
civil aa opposed to tho oriiniiMl U w^ and ita «pi4iQatioa wonU 
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to b* partioulMrly in harmony wiih the policy of the 
bankrupt laws. 

The third objection strikes at the jarifldiction of the Courts 
and is tiie most serious of the ^hole. It is raised under sect. 
18 of ihe Bankrupt Act, which provides that sequestration 
may be awarded either by the Court of Session, or by the 
Sheviff of any county in which the debtor, for the year pre- 
ceding ihe date of the petition, Ka» resided or carried on 
bminetB, The application of this clause made by the respon- 
dent IS, that having resided out of the oounty of Kincardine 
since the month of April last, and having had, since the 
month of January last, no interest in the farm at Mill of 
Bams, he does not fall within the limits of the statutory 
Jarisdiction. Now, the section of the Act founded on does 
aeem at first sight to favour the respondent's objection, and 
after a careful consideration, the Sheriff-Substitote does not 
■ee how, if the facts are as stated, it can be avoided. The 
13th section, where the words, ''within a year before the 
date of the presentation of the petition, resided or had a 
dwelling house or place of business in Scotland," occur, does 
not seem to the Sheriff-Substitute to raise any difficulty in the 
<9onBtruction of the 18th, as is implied by Mr Kinnear in his 
IVeatise on Bankmptcy. The two are quite reconcilable, if 
attention is paid to the fact that in the previous section the 
Act is dealing with the jurisdiction of the Supreme Court, 
ivhile in the latter it is dealing with the jurisdiction of both 
combined. Certainly nothing in the 13th section is any 
authority for holding that a debtor may be sequestrated in 
the Shenff Court, who has at any time within a year— that of 
course includes a single oocasion^resided, or had a place of 
business within the SheriiTs jurisdiction. But while the 13th 
fieotion of Uie Act seems to tiirow but little light on the sub- 
ject, some assistance may be obtained from a perusal of the 
19th. That clause makes provision for the case, where 
sequestration has been awarded against the same debtor in 
two counties, and appoints that the later sequestration is to be 
remitted to the Sheriff of the first. Now, one thing at least 
is dear, that a person cannot reside continuiJly for a 
year in two counties at the same time, and that ciroum- 
stance is sufficient to eliminate at least one construction of the 
statute as an impossible one, namely — that continuous resi- 
dence for a year within the county is rendered as an indis- 
pensable condition of sequestration. If that were so, a person 
could not be sequestrated in two counties at the same time, 
and by section 19 that is possible. Section 19 is important, 
therefore, in this way, that it introduces the possession of a 
place of business, apart from residence, as a ground of seques- 
tration. Bat still section 19 does not dedde the difficulty, 
because it does not define the extent of either of the two alter- 
natives. Must the residence be continuous! Most the place 
of business be continually possessed? The Sheriff-Substitute 
is of opinion that a fair construction of the statute leads to the 
conclusion that continuity in both of these respects is contem- 
plated for a year preceding the petition. But there is no con- 
tinuity to that extent in the present case, if it be true that the 
respondent has not reraded at Mill of Bams since April, and 
since the month of January has had no interest in the farm 
at MUl of Bams. What continuotts residence or continuous 
possession for a year is, might come to be a nice question in 
some droumstances, but no such question of construction can 
arise in the present case, when five months in the year are 
deducted as to the one, and eight as to the other. The resi- 
dence of the respondent without the jurisdiction is distinctly 
allied. His having ceased to have a place of business is not 
made matter of distinct averment, as it strictly ought to have 
been, but the Sheriff-Substitote accepts the production of the 
assignation as constituting that a part of the respondent's case. 
Whatever the ultimate fate of the assignation may be, the 
Sheriff-Substitute is constrained at present to give it such effect. 
Primafronte — it is a valid deed ; it piurports to proceed upon oner- 
ous causes; it is a divestiture by the respondent of all his effects, 
and, prima facie, there is no evidence of assignation retenta 
poisettione, because it is made a part of the respondent's case 
that soon after the assignation was completed he acquired 
another residence. As & Sheriff-Substitute, therefore, is of 
opinion that the facts stated by the respondent exdude his 
jurisdiction, he cannot proceed without an inquiry. But juris- 
diction is to be presumed, and the burden of disproving it 
must be borne by the respondent. 

The Sheriff-Substitute repels the fourth objection without 
any difficulty. All that is necessary to support a petition is a 



voucher prima /ootf good, aiid it has been repeatedly dedded 
that no objection not capable of being instantly verified ought 
to be admitted. No doubt the respondent says, with some 
plausibility, that he is exduded from such objections by failure 
to produce the bilL But the extract registered protest, is 
wima facie evidence at least that no objections could be taken, 
further, the terms of the bill are in gremio of the extract 
registered protest. 

: The fifth objection is one whidi the Sheriff-Substitute can- 
not give effect to in the mouth of the debtor himself, who was 
personally dted to appear, and has through his agent obeyed 
the citation. The object of the Gazette notice is to give pub- 
licity to the proceedings contemplated in the sequestration, 
and it will be time enough for the Sheriff-Substitute to enter- 
tain such a purely techni^ objection when it is suggested that 
any person possessing a substantial interest has, by any devia- 
tion from the statntory form, been placed at a disadvantage. 
Some conversation passed at the debate as to the existing 
practice in the terms of the Gazette notice, and the Sheriff- 
Substitute finds, upon inquiry, that it is very unequal, the 
diet of compearance being mentioned in some and not in 
others, with a growing tendency, as is very desirable, to satiirfy 
the strict letter of the statute. 

The Sheriff-Substituto finds nothing in the statute authorise 
ing the condusion that the intimation in the Gazette is to be 
made by any person in particular. He has iJready disposed 
of the question of the substance of the intimation. He is 
satisfied that no reasonable objection lies in regard to the 
manner of it, and he therefore repels the dxth objection. 

The respondent appealed to the Sheriff against this 
Interlocator, and craved to be heard orally. When the 
case came in for bearing, the Sheriff expressed doubts of 
the competency of the appeal. Upon this it was aban- 
doned. 

The proof disdosed that the respondent had at the 
time alleged (3d January, 1868) assigned the lease and 
given up the management of his farm to his son. The 
witnesses who spoke to this transaction were cross-exam- 
ined by the petitioner with the view of showing that it 
had been fraudulently entered into for the purpose of 
defeating the rights of the respondent's creditors. The 
proof further disclosed that, in the month of April, the 
respondent had left the county, and had since been resid- 
ing first in one and then in another small village in 
Perthshire. The petitioner contended that the respon- 
dent could have had no other object in doing this than 
avoid the diligence which was then threatened: — 

The Sheriff-Substitute (J. Dove Wilson) pronounced 
the foUowing Interlocutor: — 

The Sheriff-Substitute having heard parties' procurators on 
the closed record, and proof adduced, Finds that the respon- 
dent has not resided or carried on business for a year pre- 
ceding the date of this petition, within tiie county of Kin- 
cardine: Therefore Finds that this Court lias no jurisdiction, 
and refuses the petition as incompetent: Finds the respondent 
entitled to expenses, of which allows an account to be given 
in, and when lodged, remits the same to the auditor to tax 
and report, and decerns. 

NoTK. — The respondent has succeeded in proving that he 
ndther resided nor carried on business in this county for the 
year preceding this petition, in the manner necessary to give 
jurisdiction under sect. 18 of the Bankroptev Act. 

It is proved beyond doubt that for some five months before 
the petition was presented, the respondent was out of the 
county, residing in Perthshire. It was contended by the 
petitioner, that (notwithstanding this) the respondent's domi- 
cile was within the county, and that this Court had jurisdic- 
tion on that ground. The Sheriff-Substitute is satisfied that 
the legislature did not intend in the Bankruptcy Act to make 
the jurisdiction to award sequestration depend in any case 
upon the determination of such a delicate question of droum- 
stances as the question of domicile frequentiy is. Had the 
legislature intended to make the matter depend on domicile^ 
it is enough to observe that it would have used that word 
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ioBtead of the word mideaoe. Achud vendMoe for a jew 
is therefore neoentfy to give jutiMliotum; and though it 
might be unieasonable to hold that such casoal ftbeenoos^ for 
ft few days or perhi^ weeks, as would not prevent its being 
said, in the ordinarjr use of language, that a person had 
resided for a year in a particular ooonty, would ezdude 
jvrisdictiony yet the Sheriff^ubstitate can eatertaui no doubt 
that absence for five months has that effect» 

Nor had the respondent a place of business in the county 
for the year preceding the petition, in the sense of the 
statute. He may have had a finadolent intention to defeat 
his creditors^ as the petitioner alleges he had, in gnmting the 
assignation of his farm to his son, hut de facto he did it. He 
gave up his business, and along with it his place of bnsinessy 
and handed both over to his son. He may have been quite 
wrong in doing all that, but it was done; and the fact that 
thereafter the respondent was for some eight months out of 
the twelve without a place of business m this county, is 
sufficient to exclude the jurisdiction of this Court on this 
ground. 

It would be highly inconvenient if it were held to be 
necessary, before awarding secjuestratiott, to decide such 
questions as questions of domicile, or questions as to the 
validity of particular deeds. If it cannot be shown at once, 
by proof of one or other of two simple facts, that the Sheriff 
hss jurisdiction, the creditor should make his appiicstion to 
the Bill Chamber of the Court of Session. 
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(Shxbiffs Humteb and Stekle.) 



Service & Dow v. Stbyenson. 

SubBoription— BeceiptB.— /n an action of count and 
reckoning^ the respondent produced certain reedpts^ 
some of which were subscribed with the name of the 
party receiver^ while others were signed with a mark. 
The pursuer objecUd to the receipts signed by a mark, 
while there was evidence that the party could subscribe 
her name. On a proof held that the party could write 
her name^ and therefore the receipU signed with a mark 
were invalid, and could not be taken as part of the 
accounting. 

Beodpts^ Redaction.-- ^tfM that reeeipU signed by 
marks, while the receiver could subscribe her name, 
having been found invalid as legal vouchers, did not 
require to be reduced by way of action, but might be 
set aside by exception. 

The puisaen and defender were, pro indiviso, proprie- 
tors of house property in Helensburgh, over which the 
defender acted as factor. The partaers nused the 
present action of count and reckoning against the 
defender, who produced in process an account of his 
intromiBBions. In his account, the de fe nder took 
credit for certain sums of interest as paid to the deceased 
Mrs Jean Orr, or Macfarlane, and produced two receipts 
signed *» Jean Orr," and five subscribed with her mark. 
The pursuers denied that the sums represented by these 
receipts had been paid, and pleaded that the receipts 
signed with marks were invalid, upon which the Sheriff- 
Sabstitute allowed a proof, before answer, that the 
receipts signed with marks were granted by Mrs Orr, or 
Macfarlane. 
Proof having been led and closed by both parties, the 



panoeis maintained (1) that the defimder ted fiobd it 
his proof; and (2) esto the defender had proved tiiatthi 
marks were made by Mrs Macfarlane, the reoeipti were 
invalid, in respect the defender alleged and deposed 
that Mrs Macfarlane was able to write, and wbaA, 
therefore, must be assumed as true in the present case. 

The following Interlocutor was thereafter pro- 
nounced l^ the Sheriff-Substitute: — 

The Sheriff-Sabstitnte hanog heard parties' prooonki^ 
viva voce, and resumed consideration of the process, fladi 
that the defender has failed to prove that the five ncap^ 
numbers 9-28, 9-31, 9-35, 9-48, and 949 of procesib or soy of 
them, ware granted by the deceased Jean Orr, or Msrfirliar 
and Unds, aocordingly, that the defender is not entiUcdtp 
take credit for the sums contained in these receipts, ezoepi 
in so &r as said sums are admitted by the pursuers, aad thit 
the accounting most proceed upon that footing: B<^ 
farther answer, and with a view to dispose of the other potnto 
of the cause, appoints parties to be heard» and deoemi. 

Non. — ^The five reoeipts in ouestioo are all subscribed li^ 
a maris and without witnesses. The eridence relied on by tks 
deteder consists of the testimony of Oatherine MsffartsMj 
his wife, and William Stevenson, his son, the latter a hd cf 
fifteen yearsof age. These witnesses state that they saw thi 
deceased Jean Orr adhibit the mark to the reoeipts; botib^ 
also state that they saw her at other times write her mmu 
full to one or more reoripts p r e s e nted to her by the drf* 
der; and Catherine Manfitriane specifies in particusr thi » 
oeipt No. 9-4 of process as having been so subscribsd; nd 
the defender himself, in his deposi ti on, makes a saStt 
statement. The receipt No. 9-4 bears the signatnrs " J«s 
Orr" legibly and distincUy written. No ezphmatioa is gins 
how Jean Orr, nnoe she was able to write her naaae^ mbh 
afterwards to subscribe by marks only. On the othsrbtt^r 
eridsDoe is adduced by the pursuers to show that Jess Ob 
could not write her name at all, and had never been tUe to 
do so. How this matter stands in point of fact, it is diflM 
to say; but assuming that Jean Orr could writer si tb 
defender alleges, a strong presumption arises against the n* 
ceipts, for it cannot be supposed that a person able to write 
would subscribe with a mark. Then again, assosusg thit 
she could not write, the defender's witnesses must be held t» 
have falsified, for they sUte that tiiev saw her «n^ 
name to one or more receipts presented to her by the deae- 
der, and it irill be kept in view that these are the ve>7^ 
nesses whom the defender has brought forward to provs tw 
she made the marks on the ^ve reoeipts in questioD. u 
either view, therefore, the Sberiff-Substitute thinks that tM 
defender has failed in his proof. But a further qocw* 
remains— Whether Jean Orr, if she was really able to wn^ 
could competently, and to any legal effect, subsoribe IrM 
mark? This question, it is thought, must be answered is a* 
negative; for it would be contrary to principle to sottsis i> 
inforior species of subscription where it appears that a beMtf 
could have been obtained. Taking the case, therefofSr «* 
presented by the defender's own prMf— that is, koUiiig Jf* 
Orr adhibited the marks to the recetpis in qnestioB, sod vm 
she wrote her name to the document 9-4 of pro oo ss t he oos* 
elusion must nadoubtedly be against the defender. 

The defender appealed, and the case having been 
debated before the Sheriff, the foUowing Interlocato' 
was pronounced; — 

The Sheriff having resumed consideration of the oso^ 
aflSims the Interlocutor appealed agMnst^ and diiiiu>0^ ^ 
appeal. 

NoTB.— The^ of this case is embodied in the <V!^^^^ 
Whether oeitain reoeipts alleged to have been subscribed by* 
mark are to be deemed valid! On matter of ^^ ^ ^ ^ 
complicated, and there emerges a question of laie ^'^ 
new and difficult ». 

The evidence is so oontradictory as to be vn^^^'^'^'^^j^ 
The onus probandi was properly laid on the defendtfV *!°*": 
witnesses depone that the receipts were subscribed^witt^ 



mark by the deceased Jean Orr, or Macfarlane. "^^^ 
plicitly swear that they saw her subscribe. These fntaem^ 
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•dotfiflen, ave nearly related to tbe defender;' but there is no 
reason for impeaching their credibility. Their testimony ia 
dear and consistent, not ehaken by croBs-examinafeion, and 
not impeached by contrary evidenoe as to the fact of subscrip- 
tion. 

At the same time, theyj depone that the deceased Jean Orr 
could write, and that they luul seen her write. In particnlar, 
the defender himself depones that her name appended to a 
certain receipt in process was written by herself without 
aasiBtance. The xeoeipt is dated 21st May, 1859, and the 
signature, ''Jean Orr," la written in a strong, legible hand. 
l£e receipts to which marks are deponed to haye been ad- 
hibited, are dated Whiteunday, 1860, 11th Noyember, 1860, 
Whitsunday, 1861, 11th November, 1861, 10th May, 1862. 
While the witnesses depone that Mrs Macfiirlane could write, 
they also depone that she preferred adhibiting her mark to 
the receipts which bear it. 

The testimony and real evidence of her ability to write ia 
ootttradicted by the witnesses for the pursuers. They depone 
that she could not write; all of them being apparently well 
acquainted with her, and one of them being a notary, who 
depones that she executed a settlement about a year before 
her death — ^that she stated to him she could not write, and 
that the deed was accordingly executed by him as her notary. 

On the question of the credibility of the testimony, a dis- 
tinotion must be taken between the depositions as to the ad- 
hibition of the mark, and the capability of writing. The 
ibrmer is a fact separable from the latter; for while the wit- 
nesses who depone that she could write may be in error, their 
testimony as to what they saw does not become incredible. 
In dealing with the question of the capacity of writing, their 
dVidenoe is in the actual case to be deemed to preponderate. 
But to attach credit to the defender*s witnesses does not in- 
volve peijury on the part of those for the pursuers. They 
neyer had seen her write, and may have had the consdentions 
eonvlotion that she could not, which conviotion they expressed 
iu language more unqualiBed than might have been done by 
persons more accustomed to speaking with caution. 

In deaUng with the faotSy the Sheriff deems that he must 
hold it to have been proved that Mrs Macfarlane could write. 

Out of these facts there emerge the questions of law — 
Whether, assuming that she conld write, a receipt subscribed 
by a mark is yalid? and whether, if invalid, it can be set 
aside by exceptioni After full examination of the authorities, 
the Sheriff has been unable to trace any decision or dtettm 
whjflli osD be held to be in point; but there is matter from 
which relatiye doctrine can be eHdted. 

Conformably to the well known statutes concerning sub- 
scription by notaries, such subscription would at first sight 
appear to be yalid only if the person executing the deed could 
not write. But this oonstmction has been modified by deci- 
sions botii andent and modem. The andent cases are Little- 
jakn y. Hepburn, 8th December, 1608; Oraig v. Michardttm, 
27th Jnne, 1610; and O^filvy v. ffeirt of Din, 12th March, 
1614, and appear to involve the doctrine that although the 
grantor could write, yet if he gaye instructions to notaries to 
sign for him, the deed was valid to the effect that it could not 
be set aside by himsdf. There seems to haye been no sub- 
sequent case involving doctrine applicable until that of JZewi 
Y. BoiXter, 19th December, 1837, as dedded in the Court of 
Session, and 19th Meuroh, 1840, as dedded on appeal. There 
it was hdd that in the redaction of a deed of a party not 
totally blind, but whose sight was so defective that he could 
not read writing, that the deed haying been executed by 
means of notaries was valid, although at the time the party 
conld subscribe his name, and was in the practice of sub- 
ioribing it to writings requiring his signature. The case was 
argued and dedded on an admitted state of foots, and in giv- 
ing judgment ^e Court were influenced by there having l^en 
no attempt to improve the deeds. In the House of Lords, 
the import of the preceding decisions, induding those whidi 
only involve analogy, was developed by the Lord Chancellor 
(Cottenham); and the result was an affirmance of the judg- 
ment of the Court below. This cose is one of a very special 
nature^ in which it is obvious that general doctrine was not 
dedded. In the argument before the Court of Sesdon, it 
was maintained that even where a party who possesses the 
undonbted power of subscription takes upon him to declare his 
Inability to write in tiie presence of notaries, and thereby to 

CthMO notaries to subscribe for him, it does not follow that 
deod so exeoated Is in every instanoe to fail to th« ground 



upon a mere proof subsequentiy led that he could have writ- 
ten if he pleased. In the House of Lords this position was 
repeated, while it was at the same time said it was not neces- 
sary to cany the argument iso far. Even at the bar, there- 
fore, the case was maintained on the special matter. From 
the Woolsack the Lord Chancellor dealt with the special 
matter exdudvely; for he says: — " In the short view I pro- 
pose to take of the authorities, it will not be necessary to con- 
sider what may be the rule in cases other than tiiat which is 
now before your Lordships, and I shall therefore avoid doing 
so, the more especially as I believe it is a dangerous practice 
at all times to go into the consideration of what woidd be the 
rule in other cases unless you are compelled to do so.** Ac- 
cordingly, he developed these cases whidi apply to deeds 
executed by persons who are blind, or whose eyedght was 
defective, and he held that in the actual case the defect was 
such that idthough when the grantor signed his name he 
could infer from general appearances that he had adhibited 
his subscription, yet that he was entitled to subscribe by 
notaries. No subsequent decidon bearing upon the question 
has been discovered. As the judgment m the case Rtid v. 
Baxter was founded on spedal matter, it is an open 
question Whether a person who can write is entitied to 
adhibit his subscription by notaries, and whether, if he 
so do, the deed wdl be valid against a party having an 
interest to question its validity. But assuming tiiat that 

auestion were to be dedded in favour of the validity of 
lie deed, the deddon would be based upon the doctrine 
that the grantor- bdng entitled to dect whether he him- 
self would subscri1>e >or subscribe by notaries, and having 
solemnly declared, before notaries that he could not write, 
and they having spbscribed for him accordingly, the deed was 
to be viJid, although it was afterwards proved that he could 
write. Such a deciuon, it may well be deemed, would be of 
veiy questionable expediency from the dangerous consequences 
which would result, for it would enable the party by a fidse 
declaration, to substitute for his own dgnature, what at best 
must be deemed a secondary mode of execution. But if 
valid, the validity would be created by the solemnity of the 
'act, which would be held to create preswnptionem jurit et de 
jvre that the gnmter cotdd not write, and which presumption 
consequentiy could not be redargued. 

But although such a doctrine were ruled where notaries 
subscribe, it cannot be applied to subscription by a mark 
where no solemnities are interposed. While the validity of 
subscription by initials or by mark has been sustained, it has 
been throughout assumed that the grantor cannot write, and 
in all cases it ought to be so proved before the validity be 
admitted. It woidd be pettimi exempli, and productive of 
serious evils, if a person who could write had the option of 
adhibiting his mark^ thereby substituting a very inferior mode 
of execution. The genuineness of a mark adhibited remotis 
arbitris if denied could not be proved, and although witnesses 
were {vesent there might, at a distance of time, be great 
difficulty in proving the adhibition. The doctrine of the 
validity of a mark, where the party can write, is so adverse 
to prindple that it could be established dhly by a direct and 
dear deddon, which certainly does not exist. The doctrine 
here stated is evident from the tenor of the text books as 
Mackenzie, Erskino, Bell, Thomson, Tait, Dickson, and 
others. 

In the present case it has been proved that the deceased 
Mrs Macfarlane could sid»cribe her name, and that she actu* 
ally did subscribe it at a date very shortiy anterior to that of 
the first of the recdpts which bears her mark. The defender 
admits on oath that the subscription was hers, and therefore 
in a question with him its authentidty is undoubted and effec^ 
tive. No attempt has been made to show that at the time 
the mark was adhibited Mrs Macfarlane had become unable 
to subscribe. Hie dates of the recdpts with the marks extend 
to about three years beyond the date of the reodpt with her 
signature. Doubtiees she was fyt advanced in Ufe, and she 
might have inoreadng difficulty to subsciibe her name; but 
there is no proof of inability. Froni the tenor of the evidenoe 
of the witnesses who saw her subscribe, the. direct infisrence is 
that while she could sign her name, she preferred to adhibit 
her mark. 

For these reasons the Sheriff deems that the defender has 
not established that there are adhibited to the receipts marks 
which the law can hold to be valid. As, then, the documents 
aro invalidi they may be set ande by ezoeption. There eds^ 
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in them no ■okmnitaat or other legal qoalitieB whioh oreftte 
pftntmptumem juris in favour of a doeoment, and whidi 
render a reduction neoenaiy. The admianUlity of sub- 
Bcription by a mark is limited to certain dooomente, which, 
from their natore, are oocanonallj in oie among thoee who 
cannot write, and by reason of conveniency, the law has 
recognised the efficiency of a mark when it has been ptoved 
to htkve been .yalidiy adhiUted. Bat this t<^erance (for 
each it is) places the docoment so dealt with\ low in thi 
scale of writs, debars it firom privil^e, and subjects it to be 
set aside by tiie most rimple UAchinery of the law. 
Act. J. C. M'Abthub. Alt. Gko. M'Lachlav. 



15TI1 F£BRUABT, 1864. 

SHERIFF COURT, PERTHSHIRE -PERTH. 
(Db Babolat.) 



Robert Scott, surgeon, Goupar- Angus v. James 
McMillan, miller, Banchory. 

Damages — Beparation. — A servant carelessly left a horse 
and cart on a public street^ tcithout any one in charfje. 
The horse backed the cart into and broke a large pane 
of plate glass. In an action to recover the value, it 
was pleaded that the defender was only liable in the 
value of an ordinary pane of glass. Pica repelled^ and 
decreet given for actual value. 

The pursuer claims from the defender £1 12s, the value 
of a pane of plate-glass, between 10 and 11 square feet, 
furnishing and carriage, etc., broken by your cart on 
Tuesday the 23d June, 1863. 

The facts are, that the defender's horse and cart were, 
on the day libelled, in Coupar-Angus, driven by his 
servant lad, aged nineteen. The lad went into a shop 
to deliver some flour, leaving the horse and cart obliquely 
00 a narrow street. A piece of paper, driven by the 
wind, startled the horse, which backed; a boy led it 
forward to its first positioD, but on the reappearance of 
the paper, the horse again retreated, and this time the 
back tram of the cart perforated the plate glass of the 
pursuer's shop window. The pursuer intimated the 
matter to Mr McLaren, the factor or agent for the pro- 
prietrix, who applied to the defender for reparation, and 
especially by letter on dlst August. The defender 
stated that he understood that he was in law liable to no 
greater extent than 5s, but, nevertheless, offered 10s; 
this was refused, and the full amount was insisted on. 
The servant left the defender's service before Martinmas 
last, and the action was not brought until January. As 
the claim involved some questions of nicety, the Sheriff- 
Substitute adjourned the case to Perth. He has since 
fully heard parties' procurators, and well considered the 



First. — He has no doubt of the l^fal liability of the master, 
if the damage was occasioned by the act of his servant whilst 
in discharge of his master's woric. If the fracture of the 
window was purely accidental, then the master was no more 
liable than the servant wonld have been. If fMdicioutly 
done, then the servant would have been soldy liable, and, 
without any doubt m that case, to the foUest extent. £ut 
leaving the hone and cart on the public street without any 
person in chaige was merely an act of oard^mess, and both 
master and servant are therefore liable for the consequences. 

Second.— The chief reason for the Substitute taking tune 
(or consideratiou was the extent of the damage whidh oould 



be awarded. This was the first case in which he was aM 
on to decide on the amount of damage to plate glass. He ha 
since heard that some yean ago a case of the sMueknid 
occurred in the Perth Small Debt Court, and strange to aj, 
at the instance of Dr Scott, Perth; but which was not pofaed 
to a decMdon, as Dr Scott, when he beard that the semni 
would be the sufferer, with his weU-known benevolenoe, at 
onoe gave up the daim. The Substitute, however, had ofta 
heard that in several Courts of Sherifb and Justifies m 
farther damage has been allowed than of ordinary |^ 
whatever was the actual value of the pUta-glass destrofBd. 
He has since then made inquiries, and the punuer's agsot hv 
made stUl more, and the result is that no trace whatever d 
any such decision has been discovered, though in every phfle 
there exists some popular notion that snob restriction of 
liaUlity does exist, and that some such decision has Ua 
given somewhere, but no one can say where. 

It is easy to perceive that not a little may be nid oa ach 
side of the question, and all that coald be advanced mi vdl 
argued in this case. 

On the one hand, it is sound law and good sense, tbit if 
iojary be done for which reparation is due, then the 011I7 
limit to the award is the extent and amount of the Iobl It 
is very difficult to define any other point of liability. On tk 
other hand, all claims of damages are assessed or modified; 
and where there are faults on the claimant's side, as w^ « 
on that of the defender, this forms an important elemsst is 
modifying the amount of damages. 

It may be argued that, if a person rashly pUces his F^ 
perty in an unusual position of risk and danger, he must na 
the consequences. Accordingly, the Sheriff-Substitute, is » 
case where a oart, without any &Qlt in the driver, nnagaisit 
a piece of furniture exposed for sale in a narrow public itne^ 
found the driver not liable, holding that a street vu wt 
thoroughfare and not for a sale-room. In the samewsjrit 
might be argued, that the primary use of a window if to gm 
light, and, if used for display as an advertisement, it is bejud 
its proper sphere of hazard, and should be, and gsaenliy 1^ 
insured against breakage, though an action may >till be 
maintained by the insurer. A case was supposed where tvo 
windows were fractured precisely under the v6tyBiinear| 
onmstanoes. The one, which was in ancient fonn, ^°^^^^ 
party occasioning the damage only 5s or 10s. But, sn^ 
because the other is on the modem expansive scal^ tlie otltf 
party is subjected in £5 or £10. Bat there is no jeg^J? 
hibition of pLate-glass, nor limit to this luxury, nor imnmBi^ 
to tiioee who oooasion the destruction of such propertyt n^ 
restriction of thdr responsibility. Much was said •* to the 
impolicy, on the one baud, of encouraging the exponng « 
pn^>erty to unnecessary risk, and, on the other, to exato 
carelessness on the part of cartera. But all this is beside the 
question, which is one strictly of legal responsibility; andsner 
every conrideration, as well as in the abeenoe of all contivy 
authority, the Substitute has reached the conclusion thsi the 
punuer is entitled to recover the full value of his loss. , 

It is said that a large pane of glass, though peiloiated is 
one part, is yet available in other parts for other parpoMi- 
If the defender puts in a new pane he will be entitled to the 
remnants of the old if he can make any profit thereby. 

At one time the Substitute was of opinion that the P"''^ 
had lost his claim by reason of mora. If he had not tu^ 
his daim until the servant had left the defender's ^Q'P^^Pt' 
he clearly had forgone his daim, as the master was thex^hy 
prevented deducting the amount from his servant's wig^ 
In the present case there was distmct notice of the <^*"^ 
time. But the pursuer, when it was refused, ought deddedlj 
to have raised his action for its constitution, and it is theiw>f^ 
with some hesitation that the Substitute has nowoome to 
disregard the plea of mora. 

The Sheriff-Substitute was surprised to find that this osn 
has long ago been dedded, through the public P'^'^V? 
grounds which were never pled by the defender, and, tiioq^ 
they had, were clearly untenable. Some weeks '^ J^^ 
reported in the newspapen that the Substitute had d^^^ 
that all pbte^Uss windows must be protected by iron ffO^ 
and if not under such protection, no claim for wP^'^tJ 
existed. But no such plea was stated, and no such d^^ 
was ever given in this Court> so that the deeisioB, if ^^g 
belongs to some other tribunal, for which the SabsU^^ " 
not responsible. Decree with costs may be now sn*?**!?^* 

Act, MOiAMK, AU, M*LW8H' 
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16th Febbuabt, 1864. 

SHERIFF COURT, DUMFRIES. 

(Shvbiffs Nafibb and Tbotteb.) 



John Berwick v. William Stewart and Others. 

PaindiDg — Implement of Decree— Reponing — 16 and 
17 Vicfc., c. 80. — Poinding having followed on a decree 
in absence^ held that implement Jiad taken placCy and 
reponing note refused. 

Appeal — Competency of. — An appeal from a Sheriff- 
Substitute's judgment refusing a reponing note held 
competent. 

Expenses— Consignation of— Reponing.— Ti^Acre a libel 
concludes for expenses against one defender, and against 
another only in event of his appearance, and decree in 
absence follows, in terms of the libel, the defender 
against whom no expenses are decerned, held entitled to 
be reponed without consignation. 

This was an action of maills and daties at the instance of 
an heritable creditor on a bond and disposition in secarity 
for £500 over sabjecta in Dumfries. It concluded 
against AVilliam Stewart, a tenant, for £60, a half-year's 
rent of his possession due at Whitsunday, 1863, and for 
sahsequent rents, and for expenses against the principal 
debtor, " and also— but only in the event of their ap- 
pearing to oppose the conclusions of the summons" — 
against the whole defenders conjunctly and severally. 
Decree passed in absence against the defenders for their 
respective interests on 24th July, 1863. 

Stewart was charged on 18th August for payment of 
the half-yearns rent due at Whitsunday, being £60, and, 
interest, and, on 26th September, a poinding was exe- 
cuted of his effects, the appraised value of which 
amonnted to £60 ds 6d. On 28th September ho lodged 
a note craving to be reponed against the decree in 
absence; but he did not consign the expenses, none 
having been decerned for against him. 

The pursuer having lodged a caveat against StewarU 
being reponed, the following minute of objections was 
taken, and Interlocutor pronounced by the SherifF- 
Substatnte:— 

Mr M^Gowan, for the pursuer, having lodged a caveat 
against decree of reponing being issued, stated that on 
tlie 26th September he executed a poinding in virtue of 
the decree, and he referred to the cases Stephenson, 17th 
February, 1862, and Anderson^ 6th June, 1855, as 
showing that an execution of poinding was implement, 
or at least part implement, of the decree in terms of the 
statute, and that after the execution of such poind- 
ing it was incompetent to repone the defender; the 
poinding in the present case being executed prior to 
t>he presentation of the reponing note; to which — 

Mr Craig answered that, under the second section of 
the Sheriff Courts Act 1863, it was competent to repone 
a defender in the case of a decree which has only been 
u&plemented in part against such part of the same as 
^ not been implemented: That in the present case the 
^®®ee has been implemented by the execution of the 
P^^ding, but no farther, and he was entitled to be 
roponed against the decree so far as not implemented: 



Whereupoqj**in respect of'.ft^.>pthorities quoted by 
pursuer, Finds'^^t the decree'lba^.been implemented so 
far as concernV.tb^ maills and ^]it\(as.for the first half- 
year concluded* j^B,« 'but that it*<taa*.pot been imple- 
mented quoad the ot]^ half-year's? .mflills and duties: 
Therefore refuses toT^rc^pe the defeitder against the 
decree so far as impUcalvlQd, but refApmes him against 
thd same so far as not'tiffjplemented as •aforesaid: and 
Finds that no expenses beidg^dd^emed fOrj^ against this 
defender, he was not called u|]i^* V> consrg^' on present- 
ing this note, and decerns. • / <, ""'I 

Stewart appealed and craved an oral\$earing, but 
the Sheriff ordered reclaiming petition "^and answers 
instead. 

The defender maintained that the . circumstances 
under which a defender could be reponed had been 
gradually extended. Before the Sheriff Court Act 
of 1838, no reponing could take place after a charge 
had been given. But by that Act reponing was made 
competent ** where the decree shall not have been im- 
plemented in whole or in part;" and by the Act of 1863 
the privilege of reponing had been extended to ** such 
part of a decree in absence as may not have been im- 
plemented." He pled that the cases of Stephenson and 
Anderson decided that poinding was implement in part 
only— that they ceased to be precedents after the passing 
of the Act of 1853 — and that the effect of reponing, 
where a poinding had been [previously executed, was 
that the diligence is suspended until the case is tried on 
the merits, and the benefit of the poinding is secured to 
the creditor in the event of the decree being confirmed. 

The pursuer replied that the case of Stephenson de- 
cided — ^not that poinding was implement in part only; 
but that it was implement in part at least — ^that the 
appellant^s argument would degrade poinding to a dili- 
gence in security only, while it was diligence in execu- 
tion — and that in the course of a long law suit, a poind- 
ing might, by the landlord's hypothec and otherwise, 
become useless as a security. He referred to the recent 
cases of Rowan v. Mercer, 12th May, 1863, and Wyllic 
V. Lawson, 16th September, 1863, to show that Stephen- 
son^s case was still a precedent, and that Lords Justice 
Clerk and Deas had expressly said that poinding was 
implement in whole. 

The pursuer also maintained that the defender's appeal 
was incompetent, no Interlocutor having been pre- 
viously pronounced, disposing of the merits — that *' the 
merits" was the cause divested of all preliminary matter 
— ^tbat a decree in absence did not dispose of "the 
merits " — and that if the appeal was competent, advoca- 
tion would also be competent under sect. 24 of the Act. 
The appellant replied by referring to the analogy of the 
Court of Session Act, and the cases of Arnold, 21st May, 
1852; Anderson, 20th January, 1854; and Young, 19th 
July, 1859; but the respondent pointed out that these 
were cases of decree by d^auU of lodging papers, etc., 
and that reclaiming notes against decrees in absence are 
specially allowed by the Court of Session Act. 

The Sheriff pronounced the following judgment:— 

Having resumed consideration of this appeal, with 
answers for the pursuer, John Berwick, to the reclaim- 
ing petition for the defender, dismisses the appeal, and 
adheres to the Interlooutor appealed against, > 
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Note.— The Sheriff •fiM|«Bo doubt ihiCV.a deoree in 
aheenoe ib a diapoBalpf *{he Vhole caoMiv Jba*lhe effect of 
rendering it qnite^corfiDAent^ in the l|iq^on of repon- 
iDg, to appeal fhl&l*^^ Sheriff-SaMUtft^'s judgment to 
the Shenff. Keiil^ can he have *aVf/idonbt that poind- 
ing ia im{4emeiitvr whole or in*]yirt. The defender in 
hie redainiinff*p«i^ition says that die two cases referred 
to in the Sbcjpf ^ubetitateVXlJ^ocator, of Stepheuaan^ 
17th FebroA^;* 1852, aivl*IJifder«o/i, 6th June^ 185&, 
«* ceased to b^fveoedent^aftQif the passing of the present 
Sheriff Conrt«Act." • But* in the very recent case of 
Rowan r, '^O^cer, . 1^*- Blay, 1863, both the Lord 
Justice CI4rt*^{ind .(ofil Deas expressly founded upon 
these preceflfiSits in But)port of the general proposition 
that poindingHb* implement in whole or in part. 

On the case being called on its return from the 
Sheriff, in order that the defender might state his de- 
fence against the decree so far as not implemented by 
the poinding, the defender stated that he had no defence 
to offer, and the Sheriff-Substitute accordingly decerned 
against him as libelled, and found him liable in expenses. 
Act. James U. M'Gowan. AH. WnxiAU Craio. 



17th Fxbbuabt, 1864. 

SHERIFF COURT, L4NAKKSHIRE— GLASGOW. 

(SHXBim Sib A. Alisoh avd Bxll.) 



M*Stay v. The Clyde Tbubtebs. 

Damages — ^Reparation— IVust. — An action of damages 
was raised against the Trustees of the River Clyde^ 
who are constituted a Trust by various Acts of Parlio" 
ment^ to which action the Trustees were called by their 
clerk, and by implication the conclusions were against 
the Trustees qua Trustees and TVust funds, there being 
no personal conclusions. In defence it was pleaded, 
inter alia, that neither the funds of the Trust, nor the 
Trustees, as Trustees, were liable in damages caused by 
the culpability of their servants. Defence sustained, 
and action dismissed. 

This was an action brought by Eliza M^Stay against the 
Clyde Trustees, claiming £500 damages for the loss and 
injury suatuned by her in consequence of the death of 
her mother, Mary Murray or Fitzpatrick. The summons 
concluded for £500 in name of damages, and as a solatium 
for the loss and injury suffered and sustained, and to be 
suffered and sustained, by her in consequence of the death 
of her mother, Mary Murray or Fitzpatrick, by having 
been drowned, kill^, or otherwise deprived of life, upon 
Saturday, the sixth day of April, 1861, at, in, or near 
the ferry across the river Clyde, known as the Govan 
Ferry, by the upsetting, capsizing, or sinking of a ferry 
or other boat belonging to the said Trustees, or used and 
poflseesed by them for the purposes of said ferry, and at the 
time being under the care or management of a waterman, 
ferryman, boatman, or other servant or servants in the 
employment of the said Trustees, as proprietors, lessees, 
or otherwise entitled to and in the occupancy, possesnoD, 
and right of the said ferry and tolls, dues, or pontages 
payable or leviable for or from the same, in whidi ferry 
or other boat the said Mary Murray or Fitspatrick was, 



at the time of the Mid oecunenoe, a kwfal p a iwongnr , or 
embarked therein as a lawful passenger, for the parpcse 
of being conveyed across the said ferry, from the Gofia 
or south side of the river Clyde to the Partack or nortk 
side of the said river, at or near the Point-Honae, on the 
east side of the river Kelvin ; but, instead of bean^ eoa- 
veyed to her destination, as the defenders themflehres or 
their servantB were in duty bound to do, the boat ia 
which the deceased was a passenger, and with the 
deceased and others on board, was, by the said feny- 
man, waterman, boatman, or other servant or oenraiitB 
of the said Trustees, or employed by l^iem, or on their 
behalf, in whose charge or management the said host 
was placed, and for whom they are responsible, after 
having crossed the river Clyde and touched at the nortk 
side thereof at the point or landing pUoe known n 
Meadowside, on the west side of the mouth or estuary of 
the river Kelvin, and while in the act of croaaing the 
said month or estuary to the binding plaoe at or adjaosBt 
to the said Point- House, in or nearly in a straight fiae 
with the right bank of the river Clyde, withont aoy 
necessary or sufficient cause, and unwarrantablj', reek- 
lessly, culpably, and illegally, and notwithstanding that 
danger to life was reasonably to be apprehended in ^ 
drcnmstanoes, and for all which the defenders ave res- 
ponsible, diverted from its course to the landing plaoe al 
or adjacent to the said Point-House, for the diaembeik- 
ation of the deoeased and other passengers, back into the 
channel of the river Clyde, and towards or alongnde the 
steamer Lochgoil, or other steamer, paaring np the said 
river Clyde, for the purpose of disembarking [MiHwugtin 
therefirom, in the doing of which, or in oonneotion there- 
with, or as the consequence thereof, brought nbont m 
aforesaid, the said ferry or other boat was npaet, oi^ 
sised, or sunk as aforesaid, and the said Mary Monray or 
Fitapatrick was injured in the body, and cast or im- 
mersed in the water and drowned, killed, or oCherrin 
deprived of life, to the great grief, loss, injary, and 
damage of the pursuer, for which the defender ia liabh 
as aforesaid, with expenses. 

• The defence was stated in a minute:— 1. That tiie 
pursuer was not entitled to sue. 2. That the C^ 
Trustees have not been properly cited to this actioD. 3. 
That the averments in the summons are not sofflcisBt ie 
support the conclunons thereof. 4. That the action wai 
irrelevant in respect that neither the funds of the O^ 
Trustees, nor the Clyde Trustees as Statutory Trostesi, 
are liable for damages caused by or arising from the 
culpability or neglect of the servants of the IVoat. Oa 
the merits: — 5. A repetition of the preliminary plesa 
6. A denial of the averments in the summons. 7. Hut 
in any case the damages claimed are excessive. 

Parties' procurators having been heard on the pn- 
liminary pleas, the Sheriff-Substitute prononnoed ths 
following Interlocutor: — 

Having heard parties* procuratoiBy and reviewed the pro^ 
oesBy FindB, as regards the first preUmina^ defence^ whidi ii^ 
that the pursuer was not entitled to sae, it was explained for 
the defenders at the debate that said defsnoe meant that il 
was not admitted that the pursuer was the daughter of the 
late Mary Murray or Fitzpatrick referred to in the ■'■*""*^*^ 
finds that the said alleged relationahip forms the gioond of 
the purtuer^B title; and, before pronoonoing fortheiv aliowi 
her a proof pro ut de Jure of her afermenta \" 
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iUows the defender a ooDJnnoft probaUon: Grants diligence 
AgMBst witnenaa and havers, and appoints the cause to be 
enrolled in the diet-roU of 10th inst. 

A proof haying been led, and parties' procurators 
heard thereon, the Sheriff-Subetitute pronounced the 
following Interlocutor: — 

Having again heard parties* procorators, and resomed con- 
aideration of the whole process, Finds that the pursner has 
Dvoved that she is the lawful daughter of the late Mary 
Murray or Fitspatrick referred to in the summoDs: Therefore 
repela the first preliminary defence: Finds that the defenders 
have been called to the action in the manner authorised by 
the Commissioners' Clauses Act, 10th Vict., cap. 16, sec. 61, 
which Act is incorporated with the Clyde Navigation Act, 
21st and 22d Vict, cap. 149, by section 5 of said Act: There- 
fore repels thersecona preliminary defence: Finds that the 
statementB in the summons are relevant to support the oon- 
closions: Therefore repels the third preliminary defence: 
Beserves all questions of expenses, and, on the motion of tiie 
pursuer, continues the case on the debate-roll till the 10th 
ustant, to hear parties on tibe fourth preliminary plea, and on 
the merits, if necessary. 

Parties' procurators havmg, according to the appoint- 
ment, heen heard on the fourth preliminary plea, the 
Bherijff-Substitute pronounced the following Interlo- 
entor: — 

Having heard parties' procurators on the fourth preliminary 
plea, and resumed consideration of the whole process. Finds 
that the pursuer concludes in this action for the sum of £500 
in name of damages, and as tolatium for the loss occasioned 
to her bv the death of her mother, who is said to have been 
dh>wned in the River Clyde on Cth April, 1861, when crossing 
the ferry at Govan, owing to the reoklesB and culpable con- 
duct of the fbrryman then and in the employment of the 
Trustees of the Clyde Navigation, who, qua Trustees, are 
''proprietors, lessees, or otherwise entitied to and in the 
occupancy and right of the said ferry and tolls, dues, and 
privileges payable or leviable for or irom the same:** Finds 
that the said Trustees are not called nominaiim or individually 
•8 defenders, the summons being directed only against Angus 
Turner, their clerk, "on behalf of and representing the said 
IVnstees:** Finds that the said damages are thus sought to be 
recovered out of the Trust funds, and not from the Trustees 
personally: Finds that where a party sustains injury through 
the conduct of Trustees entrusted with the management of a 
fund raised from the public for a public object, such person 
cannot operate a remedy against the Trust fund itself, what- 
ever remedy he may have against the immediate author of the 
iniury, or agahist the Trustees personally: Finds more parti- 
wlarly, that though the Clyde Trustees can be validly called 
through thdr derk to any action which concludes only for 
weovtty of any ordinary IVust debt, arising in the legitimate 
administration of the Trust funds, no such action lies where 
tiie avowed object is to make the Trust funds liable for 
JjOMjces occasioned by the "reckless or culpable" conduct of 
tbe Trustees themselves, or persons in their employment: 
•Hierefore, and under reference to the annexed Note, sustains 
^ fourth preliminary defence, and dismisses the action: 
^^ the defenders nable to the pursuers in the expenses 
«^^ring to the discussion of the first three preliminary 
aefaices, all of which were repelled; and finds the pursuer 
liable to the defenders in the expenses effeiring to the discus- 
non of the fourth preliminary defence, which has been sus- 
tained: Allows accounts of said expenses to be given in, and 
waits ^e same to the auditor to tax and report, with certifi- 
»non that the amount of the one account will be deducted 
m)m the other, and decree given for the balance, and decerns. 

N<»«._The cases of Duncan, 23d August, 1889 (McLean 
*«wrtio«'« App., vol. Ist, p. 911) J The New ayde Skipping 
"^wiy V. The Bwer Clyde Tnaiees, July 16, 1842; and 
™]jws Boipiud V. Bou, 19th March, 1846; (BtlTs Hmm of 
*2[«^«qwti, vol. 5, p. 37), appear decisive of the law given 
*^ to m the preceding Interlocutor. The same question 
iuS^InlSl'**^."^ the case of Paul v. Th€ Clyde Tnutee$, and 
aSS?**^** snnilar to that now pronounced were given in 
^^ber, 1859, by the Sheriff-Substitute, and in February, 



1860, by the Sherifi'-Depate. la his recent work en TrutU, 
Mr M'Laren says (voL 2d, p. 20), "It is scarcely necessary to 
prove by a formal citation of authorities that trustees are 
directiy and personally liable to make reparation for injuries 
caused by their own fimud or negligence. It is to be observed 
that in this class of oases the injured party has no recourse 
against the trust estate, since the trustes are ex-kypotheri not 
actmg under the protection of their powers; for, of course, a 
trust can never, on any sound principle of oonstruotion, be 
held to give the trustees a license to commit injury or injua* 
tice." See also Id,, p. 22. By section 118 of the Clyde 
Navigation Act, 21st and 22d Yict., cap. 149, the rates 
leviable by the TVustees at Govan Ferry are all to be applied 
for the purposes of the said navigation, under deduction of an 
annual feu-duty, payable to the party from whom tiie ferry 
was acquired. By section 60 of the Commissioners Clausea 
Act, 10th Yict., cap. 16, which is incorporated with the 
Clyde Navigation Act^ it is provided that the Trustees shall 
not be personally liable for any acts done in lawful execution 
of the powers given by the Trust; and that all daims arising 
out of such acts shall be indemnified out of the Trust funds. 
But this enactment {dainly does not afieot the question here 
at issue, where it is sought to make the TVust funds liable in 
reparation in respect of an act which it is expressly avened 
was not done in tiie lawful execution of the TVusi 

The pursuer appealed, and after a hearing, the Sheriff 
pronounced the following judgment: — 

Having heard parties' procurators under the pursner^s 
appeal, upon the Interlocutor appealed against and whole 
process, for the reasons stated by the Sherifi'-Snbstitute, ad- 
heres to the Interlocutor appealed against, both as ngKtdn 
the merits and the question of expenses, and dismiases the 
appeal. 

NoTB.— The caaee cited by the Sheriff-Substitute clearly 
establish that the l>uBt funds under the management of tM 
Clyde Trustees cannot be made liable for damages on ao- 
count of the jGault or negligence of any persons in their em« 
ployment, or for whom at common law they are responsible, 
but that the daim of any person suffering thereby must be 
made good agunst the Trustees personidly, or the party 
committing the wrong without, pritaa inttantia at least, 
there beii^ any liability on the part of the Trust funds them- 
selves. Whether Trust funds may be ultimately liable for 
relief to the Trustees who may have been decerned agiunst 
personally for such damages, is a different question, which is 
not, hoc tUUu, before the Court; but the claim in the first 
instance must be made against the Trustees personally. 

Ad. Gavin Hamilton. AU. Bobkbt Hobs. 



18th Fxbbuabt, 1864. 

SHERIFF COURT, FIFE— CUPAR. 

(Shsbiffs Mackinsub ako Tatlob.) 



Petition for Ceesio of Robsbt Cdbr, Jnn. 

Ceesio— Bastard — Aliment.— Cc««io granted to a weaver 
who was incarcerated for the aliment of an illegitimate 
child on his finding caution to pay future aliment only. 

The petitioner deponed that he had no burden on him 
exoept the child for whose aliment he was incarcerated, 
and which was bom in May, 1862; that he had paid 
nothing towards the aliment; that he was apprehended 
and imprisoned on 20th November, 1862, and had been 
more than fourteen months in jail; that he was willing, 
on being liberated, to work for the means of paying the 
debt for which he was incarcerated, as well as his other 
debts, and to find security for the future aliment of the 
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child, bat ihat he coald nofc find secaritj for the past 
doe alimait; that the ayerage wages he made in 1862 
was 8b or 98 a- week, and that he had not been able to 
save anj of his earnings. 

Morton, for the inearcerating creditor, Catherine 
McDonald, objected to petitioner receiTing the benefit of 
cesno, because his present offer to find secority to paj 
only the fatore aliment of his child is not safficient; be 
is boimd to find security also for the past dae aliment, 
and the expense of detaining him in prison under the 
decree for that aliment, the petitioner having no burden 
on him but the child in question. 

Davidson, for petitioner, answered— The petitioner, | 
haying no means for his own support but his wages, 
cannot pay more than he offers, namely, £4 a-year, for 
the child*8 future aliment; and the tendency of recent j 
decisions, in such circumstances as the petitioner's, is in 
favour of granting cessio on finding caution for future \ 
aliment only. 

The Sheriff-Substitute pronounced the following Inter- 
locutor: — 

The Sfaeriff-Sabatitate having considered the petition, de- 
position of the petitioner, objections by the respondent, 
Catherine Maodonsld, answers thereto, emd whole process, 
Bepels the said objections, and Finds the petitioner entitled to 
the benefit of oessio; but only on his finding sufficient caution 
for the regular payment, quarterly and in advance, of the 
current and future aliment payable by him under and in terms 
of the decree against him in favour of the said respondent, 
commencing as on 12th Kovember last; and in respect there 
are no funds or effects to assign, and that no disposition 
amnvuM Umorum has been required, Finds it unnecessary to 
appoint a trustee: Finds no expenses due to either party, and 
decerns. 

NoTB. — ^The petitioner having no present available means 
of any kind, and being dependant for his support solely on his 
future wages of 8s or 98 a-week, it is thought that a deduction 
of £4 a year for the nine years to come, (being the rate of 
aliment to his child fixed in the decree), is qoiie as much as 
his probable earnings can reasonably bear. The rest or past 
due portion of the respondent's debt against him is not hereby 
discharged, but may be made good if a favourable change of | 
drcumstances should at any time enable the petitioner to meet | 
that and hii other liabilities. (See OamlU v. Ktddit, liav. ' 
27, 1852; Chukolm v. Paterwn, Dec. 2, 1856. 

Thereafter Maodonaki lodged a reclaiming petition 
and Sheriff Mackenzie pronounced the following judg- 
ment: — 

The Sheriff having considered the reclaiming petition for 
the respondent, Catherine Macdonald, agunst tho ^terlocutor 
of 26th January, 1864, together with the petition, deposition, 
objections, answers, and whole process. Refuses the prayer of 
said reclaiming petition, adheres to the said Interlocutor, and 
decerns. 

NoTX.-*— The petitioner has been in prison, at the instance 
of the respondent, since 20th November, 1862. He has no 
funds or estate, and, so long as he continues in prison, he 
cannot earn wages. He depones that he is " willing, on being 
liberated, to work for the means of paying the debt for which 
I am incarcerated, as well as my o^er debts;" and he offers 
caution for the future aliment of his illegitimate c^ild. 

In these circumstances, and couaideriug the position of the 
petitioner, the Sheriff thinks that his offer is reasonaUe, and 
that he should be liberated on finding caution in terms of the 
Interlocutor reclaimed against. With that Interlocutor, aud 
the grounds of judgment stated in support thereof, tiie Sheriff 
fully concurs. 

Act, Thouas Davidson, Cupar. 

AU. John Morton, Cupar. 



22d Fbbeuabt, 1864. 
SHERIFF COURT, LANARKSHIBE— GLASGOW. 
(Mb Sbcbipt Mubbat.) 

Lakq v. The Lancefield Fobgb Compaitt. 

Nuiaanoe— Smoke of Furnace Abatoment Act— 20iod2l 

Vict., c. 73 (1857)— ConBtruction—Maeter asd Sa^ 

yant. — Held (1) that the proof of the caiae of tb 

nuisance is laid on the respondents; (2) Master ikA 

for the acts of his servant in canting a nuisance; (S) 

Furnaces in connection with Nasmyth and CondU hat 

mers come under the Act; and (4) The words^ ** at/ore 

pouiblcj** in the second section, to mean, as far as a ib 

spondent can, consistently with the carrying on his svrh 

This was an action under the Smoke Nuiaanoe Act «f 

1857, at the instance of the Procuratw-Fiaoal of tk 

Guild Court of Glasgow. The circumstances noder 

which the case was nuaed, and the objectiou « 

defences are fully explained in the Note to the jodgnflit 

of the Sheriff-Substitute. 

His Lordship pronounced the following Interlocntor:- 

Finds the respondents not guilty of the first altans^ d 

the charge contained in the petition, in respect the petUiitf 

has withdrawn that alternative; nor of the ehaige of m 

August, last contained in the second altecnative; butfioditb 

respondents guilty of so negligently using the fonaoBcr 

furnaces specified in the petition, at various times l^^^*^^ 

hours of eleven and twelve o*clock forenoon, of the fm 

August last, as that the smoke then arising bm titf"" 

furnace or furnaces was not effectually ooosumed ot banw 

and Finds the previous conviction, specified in the pem 

admitted by the respondents. Therefore fines and aaaai^ 

them in the sum of £10 sterling, the penalty impond te> 

second conviction prescribed by the statute, payiWe tow 

petitioner, to be by him applied in terms of the said iMc 

Finds the respondents liable to the petitioner in the nb « 

£12 sterling of modified expenses, and deoecns. 

NOTX.— The Sheriff-Substitute has been indooed to m^ 
the course, somewhat unusual in a case of tlus o*^''^ 
stating his views in a note, in consequence of the ^ ^ 
this is the first instance of a second convictiou in ^^''J^' 
and because the main line of defence has been not ao mwi ' 
denial as a justification. Before entering on the ^^^J*^ 
this particular case, the Sheriff-Substitute finds it neooi^ 
to make a few preliminary remarks as to the teaciM «^^ 
Smoke Nuisance Act of 1857, so far as it relates to sn (s^ 
of the nature of that alleged in the present petition to V^ 
been oonunitted. That Act^ which is *' to make V^^j^ ^ 
the iU>atement of the nuisance arising from the ^'^^^ 
furnaces in Scotland," provides in section 1, "IW ? S 
person or company shall use any furnace of the ^l****^ 
therein contained, which shall not be constituted '^.^^ 
consume or bum its own smoke, or shall so negUge"*r^ 
any such furnace as that the smoke arising therefrom vm 
not be effectually consumed or biurnt>" such P^f^^J^ 
pany, on conviction, is to forfeit a certain sum, ")f[2""L,. 
the case of subsequent convictions. The second ^^f^^ 
vides that "the words, 'consume or bum the smoke, '^^^ 
be held in aU cases to mean consume or bum all ^\'''^y 
and that the Sheriff or other magistrates befoiewb^ ||g 
party is summoned **may remit the penalties enacted oj ^ 
Act, if he or they shall be of opinion that such P®"*'\ ^ ^ 
constructed or altered his furnaces as to c<>i^^"°^f'£„ni«^ 
far as possible all the smoke arising from aucn ii^^ 
and has carefidly attended to the same, and ^??^^* 
burned as far as possible the smoke arising from ^^^^^ 
The wording of these two sections, especially tow^ ^ 
second section, is somewhat strange. The most ^"^ ^ 
natural interpretation of the two when read ^^^!^ ]^ 
the first section lays down that, after a fntnace bss ^ 
properly constructed to consume its own smoke, ^^^ <f 
the smoke arising therefrom is not effeotoally oor 
burnt must be assumed to have been occasioned byn 
and therefore, when proved, is to be pnmsbed ^J^ 
of a penalty; while the second section at fiiat tiffi* '^ 
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mean that that penalty may be remittod if the magistratee are 
of opinion that the nspondent has ''carefully attended to bis 
fumaoey and consumed or burnt a^far as possible the smoke 
arisins^ from such furnace/' that is, in other -words, if the 
respondent proves that the smoke was emitted without any 
wrongful act or negligence on lus part But as no statute is 
to be interpreted in a sense involving an absurdity, and as it 
seems absurd to speak of remitting Uie penalty for an offence 
if the respondent can prove that the alleged offence was not 
committed at all, the view that the 8hcrif!-Sub6titute is in- 
clined to take is, that the statute only means to enact that 
after the fact of the emission of the smoke at the time libelled 
has been sufiSdentl^ proved, the (mui of proof, as regards the 
canse of emission, is to rest on the respondont^ so that unless 
he can show that it was unavoidable he Ib to be held to have 
committed the statutory offence. The nature of the offence 
supports tins view of the meaning of the Act; for while the 
mspectora or other persons employed by the prosecutor can 
eanly, by obsendng the top of the chimney, notice whether a 
serious and aggravated emission of smoke occurs, so as to 
occasion the nuisance which it is the object of the Act to 
abate, the cause of that emission depending as it must on the 
nature of the work, the orders given, or the acts of those in 
the respondent's employment, are things which lie within the 
cognizance, not of the prosecutor, but of the respondent and 
bis servants. It ia certainly not unreasonable that the man 
who oommitts a nuisance should be bound to show that he 
could not help committing it. It does seem, however, to the 
Sheriff-Substitute that it would have been unreasonable to 
bold, that if the respondent succeeds in proving that ho could 
not help committing the nuisance, he is only to escape the 
penalty, and is still to be held liable in the costs, which would 
be the result of the more rigid construction of the Act before 
mentioned. It is true that this more rigid view may, perhaps, 
be justified on the ground that as the respondent, on such 
circumstances, has, by committing the nuisance, occasioned 
the expense of the inquiry, it is fair that he should pay that 
eicpense, even though, by his proof in justification, be escapes 
the pexuJty. But as this statute, though remedial, is also 
penal, the Sheriff Substitute is inclined to the more lenient 
view of its meaning. On the above principles, the Shoriff- 
Substitote must necessarily dissent from an argument of the 
present respondents. They maintain that it is unpossible in 
any case whatever to convict them of an offence under the 
statute, inasmuch as they may (according to their statement) 
emit occasionally black smoke for a whole hour continuously, 
not from n^ligence, but from the necessities of their work. 
Therefore they say it is to be presumed in every case that 
the smoke arose from the necessities of the work, and not 
from negligence. Now, as it is absolutely impossible for the 
prosecutor in any smoke case whatever to prove negligence, 
this presumption would necessarily infer absolute impunity. 
It follows, however, from the remarks on the meaning of the 
Act in the preceding paragraph, that the Sheriff-Substitute 
must hold tins view to be entirely excluded. In each case the 
isspondent, in order to free hunself from liability, must 
prove that be was actually oonsuming the smoke at the time 
libelled on as far as possible. The objection taken to the 
«^ct that the present furnaces do not come under the Act 
aOs to the ground, inasmuch as the furnaces complained 
of are all in connection with steam engines. The question 
whether a master is, under this Act, responsible for the acts 
of those m his employment was also raised by the 4th plea of 
we respondents; but as this point has been uniformly de- 
oded in a sense adverse to the respondents by all the Sheriff- 
Sabetitutes before whom it has been nused in Glasgow, it is 
impossible for the Sheriff-Substitute at this time to adopt a 
new interpretation of the Act, even if he had doubts on the 
rabject, which he has not. Besides, this question is of loss 
oonsequence here than m many other cases; for, as the defence 
M rested mainly on tiie ground that, though the smoke may 
have been emitted, it was necessary for the purposes of the 
work to act so as to cause the emission, though actual firing 
^ have been done by the hand of the servant, but was 
voder the orders of the respondents. Another very important 
questian which has been raised in the present case is as to the 
Pnper interpretation of the words, "as £» as possible^" in the 
■^ocnd section. The previous words of the second section by 
«own that the words, "bum or oonsume the smoke," shall 
^ot be held to mean, "bum or oonsuxne all the smoke." A 
ovtaiA limit is laid down hi tiie oUose which enacts that 



the respondent is to escape the penalty if he has consumed or 
burned the smoke, "as far as possible." "As far as possible," 
the Sheriff Substitute takes to mean, as far as a respondent 
can, consistently with the carrying on of Ids work. It by no 
means signifies as far as convenient. If, of two modes by 
which his object can be effected, the smoke can only be con- 
sumed by the mora expensive or the more troublesome, he is 
not entitled to say, if he adopts the other -mode and canse 
smoke thereby, that he has consumed the smoke "as far as 
possible." But when the nature of the particular operation to 
be performed at any one term renders it absolutely imperative 
that the furnaces be fired in such a way that a large quantity 
of smoke is necessarily emitted, and otherwise the work cannot 
be done, the Sheriff-Substitute is of opinion that no amount of 
smoke, however large, constitutes an offence under the Act. 
Even where a respondent is proved to have emitted black smoke 
from his chimney for a wholo hour continuously, if he can prove 
that during that hour the necessities of his work absolutely 
compelled him to have lus furnaces fired in such a manner that 
continuous black smoke was the necessary result, the Sheriff- 
Substitute is of opinion that he is entitied to be assoilzied. It 
was argued for the prosecution that this view would nuUify 
the Act, for that if furnaces were to be allowed to go on 
belching forth black smoke for 50 or 60 minutes in the hour, 
there might as well be no Act at alL Now, it ia undoubtedly 
true that the nuisance is equally great whether the smoke be 
avoidable or unavoidable; but the Act doorly is only intended 
to put down tiie nuisance so far as con be done consistenUy 
with the works being continued, and is not intended to ex- 
pd su(^ works from within its limits. It appears from the 
evidence for the defence, and indeed it is manifest to any one 
in Glasgow, that the great forges, such as the woric of the 
present respondent, emit more black smoke than any other 
works, and are, therefore, greater nuisaaces; but if they can 
establish that on the occasions libelled the emission of smoke 
was unavoidable, they must be freed from the penalty. It 
cannot be held that the statute means by implication to pre- 
vent any particular trade or work from bcong carried on in any 
particular locality. It remains to Apply the above principles 
to the evidence in the present case. The first point, of course, 
to be considered is, Whether the prosecutor has proved the 
emission of considerable quantities of black smoke on the two 
occasions which he has libelled. The two policemen swear 
distinctly to the emission of large quantities of smoke, which 
undoubtedly constitute a nuisance, and prima fade an offence 
against the Act It was argued for the respondents that the 
contradictions of the policemen render their evidence unworthy 
of belief, and that their notes are tampered with; but the con- 
tradictions are really of an unimportant nature and easily ex- 
plained, while the only figure m the notes that has been 
chiMiged applies to a different occasion which has not been 
libelled. The Sheriff-Substitute is therefore of opinion that it 
is proved that the black smoke spoken to by the policemen 
was actually emitted on the two occasions specified. The 
main defence of the respondents, however, consists in a justi- 
fication, and this has now to be dealt with. With regard to 
the hour on the 24th August, the Sheriff-Substitute is of 
opinion that the respondents have proved that the smoke then 
emitted was emitted unavoidably, and that it was not posuble 
for them to oonsume it The hour in question, from six to 
seven A.K., was the hour of lighting the fires on a Monday 
morning — ^the very worst hour that could possibly have been 
chosen for the respondents. It appears, even from the evi- 
dence of Mr Clinkskill, a witness for the petitioner, as also 
from the evidence of Professor Rankine and other witnesses 
for the respondents, that from 10 to 16 minutes black smoke, 
or even more, must necessarily be emitted at the kindling at 
Monday morning of each such furnaces as those of the respon- 
dents; and it appears that, from the nature of the work, they 
are generally not all kindled at once, but at intervals. Ajb 
there are substantially three furnaces sending their smoke up 
the stalk in question, this would allow 46 minutes black smoke 
in the first hour; the amount libelled on is 50 minutes. Ph>< 
fessor Banldne and others, in stating the amount that would 
issue, say, "15 minutes or thereabouts." There might, there- 
fore, have been a somewhat longer period of blaiBk smoke 
than 45 minutes without any fault on the part of the re- 
spondents, and when the figmres come so dose the Sheriff- 
Subetitote is unwilUng to hold the ofibnce proved. It was 
aigued for the petitioner, that all the furaaoee should have 
bee9 lighted at onoei which would have mmA tho poriod o( 



46 



SBEBIPF CX)URT REPORTS. 



eminioii of blade smoke to have boon only 15 or 20 minntcB. 
But it is a-ridcnt that though the time would be different, 
the same amount of smoke would bo emitted in both cases. 
The Sheriff'Substiiuta is onable to hold that the respondents 
are to be punished for not adopting a course which could not 
have caused the consumption of an atom more smoke. The 
oilence liboUed as having been committed on tho 28th August, 
between 11 a. v. and 12 noon, is that with regard to which 
the difficulties of the case really commence. It appears that 
three furnaces contribtito their smoke to the p^reat south stalk 
of the Lanoefidd Forgo Gom{iany. One of theso, the doable 
furnace in cnnuection with the steam-engine boiler, in consequ- 
ence of the nature of its construction and tho nature of its 
work, hardly emits any smoke at all, except wheu it is first 
lighted, and at the two or three times during the day at which 
it is cleaned, and even the smoke on the latter occasions is 
very much reduced by its construction. The two farnaces 
which really occasion the smoke are those that boat the boilers 
that work the two great hammers— the Gondie hammer and 
the Nasmyth hammer. It appears that each of thesa ham- 
mers has two subsidiary heating furnaoea, whose smoke, how- 
ever, escapes by another stalk. In these heating furnaces 
great masses of iron are heated, and when raised to the pro* 
per heat are brought under the great hammer, and forged 
into the shape required. If, when one piece is taken from 
under the hammer the piece from the other heating furnace is 
ready, it is at once placed under tho hammer, but if it is xwft 
ready, a considerable interval may occur, during which the 
fires necessarily are allowed to get low, as to do otherwise 
would cudangcr the boilers, and when the fires have to be 
raised from their low state more smoke than usual is emUtcd. 
At an ordinary forging the piece is under the hammer for a 
-period varying from half an hour to three quarters of an hour, 
and little smoke is occasioned if the furnaces are in good 
order. But when the piece is under the hanmicr to rocoive 
the final hammering, or at least the final hammering on any 
particular part of it, which is technically called a finisliing 
heat, it remains often under the hammer for an hour and a 
quarter or an hour and a half, and the furnace of the boiler 
tnat drives the hammer has to be fired more often and more 
heavily, so that a considerable amount of smoke appears to be 
then unavoidably occasioned. The respondents maintain and 
'have proved that extra amount of smoke is unavoidably 
emitted in forges like the present from these two grounds on 
Bpedal occasions of the above nature. But the real question 
is, whether the black smoke emitted between 11 and 12 on 
the 28th August was or was not unavoidably emitted? It 
•appears from the ovidenco of Nish, the timekeeper, that at 
-the very hour in question, under the Nasmyth hammer, a 
round double flange shaft was being forged, which was 
finished at halfpast 12, obviously one of tho fioishing heats 
above referred to, must liave been taking place during the 
most, if not the whole, of tho hour. With regard to the 
amount of smoke at a finishing heat, the evidence of Hart» 
the fireman (corroborated by other witnesses), is much to be 
preferred to that of gentlemen connected with works far be- 
yond the limits of the Smoka Acts, whose furnaces are not 
constructed with a view to consume smoke, and who have no 
reason to induce them to consume smoke. Hart states that 
during finishing heats, which last an hour and a quarter or ah 
hour and a half, he has to fire five or six times, and that 
«ach time there is blaok smoke unavoidably for two or tbf^ 
minutes. Taking the number of times of firing during a single 
hour at five, and the number of minutes of black smoke each 
time at three minutes, in both cases the most favourable 
view for the respondents, we lukve during the hour between 
11 and 12, from this source, fifteen minutes of unavddable 
block smoke. But then the respondents say that the first one 
or two firings may have occasioned moro«moko, as the furnace 
may have been low. It appears that at the other heatisg 
fumaoe of the Nasmyth hiunmer, operations had been com- 
menced on a throw-cniiik shaft, at 10 A.H. on the 28th Aug. 
Now it is jost possible that it may have been heated in time 
to undergo an ordinary forging before the great finishing heat 
of the double-flange shaft commenced, but it is far more pro- 
bable firom the evidence that the throw-crank shaft would take 
longer to heat, and would not be ready for forging till after 
the foxiging of the doable-flange shaft. If so, the fumaoe of 
the Nasmyth hammer boiler must have been gettinff low for 
about an hour, and would cause more smoke when first fired 
itftfr being low. The «moiint stated U viaioas, The peti< 



tioner's witness, Mr Glinkskilli Mys that two or three misDiei 
blaok smoke may be thus occasioned, and that five miantesis 
too long a period to allow. Two of the respondents' witosno^ 
gentlemen whose works are beyond the reach of the Smob 
Acts, and who have no object to gain in oonsunung smoke, 
allow the one seven minutes and the other ten mmot«i of 
smoke for the fint firing after the fire has been low, aad a 
much shorter time at each successive firing. Profenor Ran- 
kine, another of the respondents* witnesses, whose eridenee oa 
this point is probably the most realiablo of all, aQows fin 
minutes for the first fi i i:ig. A Uowiug, however, seven niinata 
black sm(^e at the first firing, and five at the scconil, a libenl 
estimate, considering tho evidence, we have twelve miii&ta, 
from which, however, fall to bo deducted the ai minutes 
already tdlowed for the firat two firings. This, in additioa to the 
fifteen minutes already allowed, makes twenty-one minoisi 
of unavoidable black smoke during the hour in qnestioi. 
But while we have pretty dear evidence, on the whoia, aa to . 
what the Nasmyth hammer was doing during the hoar, ve * 
have little or no evidence as to how the Ck>ndio hammer «aa 
engaged. It is true that Nl^h informs us tliat from the 22d 
to the 3l8t August, there was being forged in oonnecticu with j 
one heating furnace of the Condie hammer, an afte^|n8oe of ■ 
a stem framo, and that in connection with the other hesti^ 
furnaces of the Ck>ndie hammer there was being forged from 6 
A.M., on the 27th August, till the 8th September, a )i*p 
round propeller f haft. But there is nothing to show Iww the 
Condie hammer was engaged at the hour in question. Itaay 
have been engaged at a finishing heat, and may thus haw 
caused the unavoidable emission of oa much smoke as caoe 
from the fumaoe of the Nasmyth hammer (although it bj no 
means follows that the smoke of the Condie hammer ivt- 
nace was always exactly emitted when the Nasmyth hasiaer 
furnace was not smoking, and vice ver^), hut it may joat u 
likely have been engaged at an ordinary^ forging, whea ray 
little black smoke, if any, ought to be emitted, or it miy ban 
been inactive altogether, as the Nasmyth hammer appears to 
have been during tho preceding hour. The respoDdebts aw 
argue that the farnaces may have been clean^ daBsg the 
hour. This, if proved, might have possibly aca)nnted for a 
few minutes' more black smoke, but there is no evidence what 
ever of the fact. On the whole, tlifirefore, out of 87 minttto" 
black smoke, tho respondents have pretty fairly acoounted wr 
21 as unavoidable. The remaining IG may probably haw 
been unavoidable, but tho probability on the evidence ia tfaM 
it was not, and at any rate there is no proof whatever that » 
was unavoidable. In conformity, therefore, witii the ^^^ 
regarding the meaning of the Act expressed in the ^^^^ly 
of the present note, the ShcriffSubstitote must "W"*™! 
hold that it is not proved that the respondents, in the worjoj 
the second section, "consumed or burned as far as po*^ 
their smoke on the 28th August, and that, therefore, tbey 
cannot escape the penalty. Tho SheriflT-Substitute has only w 
add that it appears to him that it would be fiur sadm' 
that instructions should be givon to the police employe oj 
tins duty to give notice on each oocaadon, after ^^.^fj?? 
the hour of watching, to tho manager of the works inspecwj 
of the fact that an inspection has been maSe. T|»<**!?jr 
the smoke would thus be more satisfactorily elicited. 1™ 
more especially applies to such cases as the present 7 j!,^ 
defence is likely to be of the natuit;, not so much of adeaia 
as of a justification. It is true that the Act **" °®^ "JJj! 
such notice necessary, but as it puts the oatt* of pw j**^ JJ 
oause of the smoke on the respondents, it is ^' ^''tJJS 
notice should be given. The whole matter may be hw 
stated thus: It is imposrible for a prosecutor to provo»» 
smoke has arieen from negligence; it is possible for a ra^ 
dent to prove that smoke has arisen from *"^^***^^^^!rf 
excluding negligence. The Act, therefore, lays the ow" 
proof (on this point) on the respondent. But the pw»J 
especially after time has ebpsed, is a difficult oiie» j[' ]T^ 
therefore be fahr and proper that the notice above 'W^,^ 
should be given, in order that the respondent, if the ^^j^ 
really arisen from unavoidable causes, may ^ "* ^ ^^ 
satisfactorily to prove it. Tho absence of such a «tioe» »" 
present case has induced the Sheriff-Substitute, ^^^^ri^ 
provisions of the Act permitted, to give any «»*"*^^Jj!!ts, 
smoke that seemed to be in doubt in favour of the ""^^ 

Aa. GKOBGB PATKB80N. AU, GOBDOlf SKItH. 
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27th Febbuabt, 1864. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(SHEBii-rsSiB A. Alison ans Smith.) 



J. S. Tait v. W. R MThun. 

Coniroci— Agreement Stamp— 23 Vict., c. 16. — Held 
that a written offer to paint a house ^ followed hy accept- 
ance in writingy falls withia the exemptions of 23 
Ftcf., c. 15. 

Contract — CoBBtraction. — Held that where a tradesman 
had contracted to execute work ^^ according to Mrs 

AT *« taste" and the work allowed to proceed^ the 

employer was not entitled to have it altered^ he having 
had opportunities of seeing the work in progress* 

In this action, the pnrBuer sought to recover £68, the 
aum for which he agreed to paint the defender'sliouse at 
Wester Craigs, in July, 1862, and the further sum of 
£10 Gs lOd, for extra work. The defender pleaded that 
the agreement libelled on was unstamped; and denied 
that the pursuer had fulfilled his contract, inasmuch as 
he had failed to afford Mrs MThun an opportunity of 
declaring her opinion of the work, as was agreed on. 

The Sheriff-Substitute pronounced the following Inter- 
locutor: — 

Having considerod the prelimmary plea for the defender, 
and having heard partiea' procurators thereon. Finds that the 
offer and acceptance founded on constitute an agreement to 
perform work of greater value than £5, and therefore, by 
statute 23 Yictoriay cap. 15, requires a stamp of sixj^ence: 
Mnds, however, that said agreement may yet be stamped, and 
tists process for fourteen days, to allow the pursuer to stamp 
the same, reserving the question of expenses to bo afterwards 
disposed of. 

The pursuer appealed, and after a hearing the Sheriff 
pronounced the following judgment: — 

Having heard parties' procurator?, under the pursuer's 
appeal, upon the luterlocutor appealed from and whole pro- 
cess, ITinds that the question at issue under the appeal is, 
whether the missives libelled on do or do not require a stamp: 
ihcds that the contract libelled on is one for painting and 
papering a house, and is contained in the missive offer No. 5/2 
fer f.QSt conform to specification No. 2: Finds that by the 
Stamp Act 23 Vict, cap. 15, it is enacted that any agreement 

' not otherwise exempted from stamp duty above the value of 
£5, shall bear an agreement stamp: Finds that, by section 8, 
any contract for hiring any artificer does not require a stamp, 
aad the 4th exemption is any memorandum regarding the 
sale of any goods: Finds that the import of this is, that any 
contract for iocatio (^crarum, or for the sale of any moveable 
artides, does not require a Ktamp: Finds that the present 
may be regarded as a complex contract for the sale of an 
article, viz., paint and paper, and remuneration for putting it 
on: Finds that when each half of the contract does not require 
a stamp, there is no ground for holding that the ^ntract for 
Ihe two taken togeUier does require one: Therefore, finds 

' that the agreement in question falls under the exceptions in 
the Stamp Act, and does not require a stamp, recalls the sist 
of the process, and remits to the Sheriff-Substitute to proceed 
and do tiierem as to him may seem just. 

The case then went to proof, which having been con- 
' eluded, and parties' procurators heard, the Sheriff-Sab- 
sUtute pronounced the following Interlocutor: — 

Having heard parties* procurators, and made avizandum,^ 
and thereafter having resumed consideration of the whole 
process, with the proof. $ald productions, in point of fact, Finds 
that, on the 28d July, 1862, the pursuer gave the defender a 



specification and estimate of painter work proposed to be done 
to the defender's house at Wester Cratgs, and offered to do 
the work specified and estimated therein for the sum of £68» 
and, on 28th July, 1862, the defender gave the punuer a 
written acceptance of said offer. The speoificatloa estimate 
is No. 2 of die defender a productions, No. 6 of procoBS, and 
the acoeptance is No. 2 of the pursuer s productions. No. 5 of 
process: Finds that, in the Bpecifioation estimate and offer No. 
6/2 of process, there are certain deletions and alterations via., 
in two or three places *'four" coats of paint are deleted and 
'I five" substituted therefor, and it is proved that these dele« 
tions and alterations were made by Mrs M'Phun, the defen- 
der's wife, but they are not mentioned in the acoeptance No. 
5/2, and it is not proved that the pursuer assented to them: 
Finds that, after the pursuer received the written aoceptanoe 
from the defender, he proceeded to execute the work men- 
tioned in the specification and estimate, and had nearly com- 
pleted the same on 8th October, 1862, about which time a 
correspondence took place between the pursuer and defender 
about the completion of the work, and as the parties did not 
agree as to what ought to be done to complete the contract, 
the defender refused to allow the pursuer to go on with the 
work: Finds that during the greater part, if not the whole 
time, that the pursuer was engaged in painting the defender's 
house, the defender and hia family lived at Troon, in Ayrshire, 
but the defender himself came frequency to Glasgow, and 
viuted his house at Wester Craigs at least once a week, when 
he saw the work as it progressed, and had every opportunity 
of reportmg the same to Mrs M'Phun: Finds that the de- 
fender allowed the pursuer to go on with his painting opera- 
tions without objection, and Mrs MThun never came to the 
house at Wester Craigs to let the pursuer know what she 
wished done to have the work completed to her tasto till on or 
about the 8th October, 1862, when the woik** was nearly 
completed: Fmds that, about this time, a dispute arose be-^ 
tween the parties, and, on 8th October, 1862, the pursuer 
wrote and sent to the defender the letter No. 6/4 of process, 
offering to make cextain alterations and additions to avoid 
dispute, and on the same date the defender wrote and sent to 
the pursuer, in answer, the'ietter No. 5/12 of process, refusing 
the punuer's offer, and insiBting that he should do over again 
a considerable portion of the work to suit Mrs M'Phun*B 
taste, and as the pursuer declined to comply with this de- 
mand, the defender refused to allow him to proceed with and 
complete the contract: Finds that the pursuer has proved 
that the painting work dono by him for the defender was ik^ 
fair job, and rather above the average, and that the prices 
cbarc^ed are moderate and reasonable — ^and he has proved 
that he did the extra work charged in the account appended 
to the summons, and that the prices of said extra work are 
also moderate aud reasonable: In law, Finds that^ as the 
defender saw the woik executed by the pursuer, under his 
contract, as it progressed, and allowed the pursuer to go on 
with it without objection till it waa nearly completed, he was 
not entitled to insist on the pursuer doing any part oif it over 
again, aud stop him on his refusal to do so: Finds, in these 
circumstances, that the defender broke his contract by stopping 
the pursuer, and not allowing him to complete the work, and 
is still liable to pay tho pursuer the contract price: Therefore 
repels the defences, and decerns against the defender in terms 
of the coudnsions of the summons: Finds the defender liable 
in expenses, of which allows an account to be given in, and 
remits the same to the auditor to tax and to report, and 
decerns. 

The defender appealed, and after a hearing the Sheriff 
pronounced the following judgment: — 

Having heard parties' procurators, under the defender's 
appeal, upon the Interlocutor appealed against, and made 
avi/.andum, and considered the proof adduce!, and whole pro- 
cess, for the reasons stated by the Sheriff-Subeldtute, and in 
particular, beoause the defender saw the pamter work 
executed by the pursuer, under tho contract, from time to 
time as it progx^esed, without either himself or his wife 
objecting thereto till it was almost completed, adheres to the 
Interlocutor comphuned of, and dismisses the appeal. 

NoTB. — The agreement of parties here clearly was, that the 
work contained in the specification, at least a portion of it, 
was to be done to the satisfaction, and to please the taste of 
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the defender^* wife. But it was odIt a oompaimtiTtelj SDudl 
portion of the work that WM to be Bohmitted to her taete and 
judgment, particolarly the cornice and centre |»ieoe of the 
drawing-room, and stair railing. But^ although this is dear, 
the question remains, whose fault was it that the decoder's 
wile did not see and apnove of the woric. It is proved that 
her husband, the defender, came to Glasgow daily, aod, from 
time to time, saw the work as it p rogress e d. This being the 
case, notlung was easier than for Mm to bring ud his lady 
with him from Ayrshire on any of these occasions and examine 
the work as it went on. It is not to be presumed that they 



never spoke to each other on the snbjeot of the paiatii^ of the 
house in question. And, as the painting could not be moved 
to the defender's wife at Ayr, it was her busineaB to haw 
come and seen it at the house. Having not done ao^ bil 
allowed the work to go on without challenge or inapedaBa 
during the whole autumn, till it was all but completed, it 
must be presumed that she was satisfied with her hnsiiaiifi 
report of the progress of the work, and cannot be now per 
mitted to challeuge it as not done, after ocular inapectioB, ti 
her taste. 
Ad, J. M. R0BKBT8ON. AU. Gayih Hajouw. 



LEADING IN PROOFS. 

(To (he EdUar of the ScoUish Law Magazine,) 



Sib,— In a recent case, (12th Febraary, Scrimgeour 
T. Stewartj) the Second Division of the Coart of SenioD, 
in reversing the decisioa of the Lord- Ordinary, i^id 
reverting to that of the Sheriffii of Perthshire, were 
pleased to animadvert on the terms of the Interlocutor 
of the latter in sending the case to probation. 

The action was one of filiation and aliment of an 
illegitimate child. The defender denied sexoal Inter- 
course with the pursuer, and as is now almost the 
uniform procedure in this class of cases, in counter 
statements he averred intercourse with another man 
named in the record. The Sheriff " allowed the pursuer 
a proof of her averments, and to the defender a conjunct 
proof." The Court were of opinion that the correct 
form was to ** allow both parties a proof of their aver- 
ments, and to the pursuer a conjunct probation.'^ 

This is a position which admits of some doubt. A 
charges B as putative father of her child— that, and that 
onlifj is the issue and subject of a proof in chief. The 
defender denies intercourse with the pursuer, and alleges 
that she had intercourse with C. This defence raises no 
separate issue, but is merely to meet the charge of the 
pursuer, and therefore is only conjunct to the pursner^s 
proof t A chief. The only result can be to fix the child 
on By or to release him of the charge. No judgment 
can be given against C, who is not called nor heard for 
his interest; therefore, there can be no direct issue or 
proof in chief as between A and C, and no party could 
lead a proof properly conjunct to the proof of ^ as 
against C but C himself, who is not in Ck>urt 

The order of leading evidence is quite separate from 
the burden of proof. In the case supposed, A can at one 
diet lead evidence both to affirm her libel and negative 
the defence, unless on the ground of surprise, such as in 



the Jury Court would warrant a new trial, the ] 
is not entitled to go back on her proof. The fonn so^ 
gested by the Judges of the Second Division is open to 
this obvious objection, that the pursuer is allowed t 
proof in chief, to which the defender is allowed no proof 
conjunct thereto. In short, the issue, as pat between A 
and By admit only a proof in chief by A witiiout vbj 
counter proof to ^, but in the correlative or snlKndiittte 
issue as between A and C, the defender B is made to 
stand as pursuer, and A as defender, with a oonjaod 
proof. Thus the real issue is a proof ex parley wh&k 
the secondary issue, which can terminate in no jadgawat 
between A and C, is made the leading issue, requiring a 
proof in chief as well as one conjunct, which latter ii 
denied in the principal or only real issue in the actaoo. 

There are several analogous cases which may illusMe 
the rule. A charges B with assault, and sues iot 
damages. B denies he struck the blow, and aven thii 
it was one C who did so. The simple issue wooM be ai 
between A and By and the proof as against C would 
only be collateral or conjunct, and could never anthoin 
a decree against C. 

In like manner, A sues B for a debt; By in defence, 
denies he contracted or is liable for the debt, bat one C. 
The iBBue in such a case would be direct as between A 
and By and the allegation as to C would be only ad- 
mitted as conjunct proof. 

There may be no great principle involved in the 
frame of the Interlocutor, if substantial justice be ulti- 
mately done. But the form recommended by the Supteoe 
Court is open to this objection, that an issue is dxrec&i 
raised as against a party who is not in proceas or beari 
for his interest. 

Lex Lsgis. 



SHERIFF COURT REPORTS. 



49 



7th Maboh, 18G4. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Sherifps Sir A. Ausoir and Smith.) 



WoRKiXG Mjzn'8 Temperance AgsociATiox v. 
Glasgow Gas Light Co. 

Gas Company — Contract. — In what circumstances may a 
Gas Company^ incorporated by Act of Parliament^ cut 
off the supply of gas f 

Gas Company. — An incorporated Gas Company held 
hound to sxtpply gas to the public^ and not entitled to 
withdraw i7, except in terms of their incorporating Acts 

This was an action of interdict to prevent the defenders 
from catting off the gas from the puxsners' premises. 
The punaers averred that they were not bound to pay 
more than two-thirds of the amount charged against them 
for gas as per meter, bat the defenders threatened to cat 
off the gas, anlcas the full charge was paid. 

The Sheriff-Snbstitate pronoanced the following Inter- 
locator: — 

Having conaidered tho closed record and whole prooesB, 
with the prodnotions made by both parties, and having heard 
partiee' proooratois thereon. Finds that the respoBdenta, the 
Glasgow Gas Company, are incorporated by Act 57 Geo. 
III., cap. 41, and their powers enlarged and amended by tJie 
■ubsequent Acts S Geo. IV., cap. 80, 6 Geo. IV., cap. 85, 
7 Geo. IV., cap. 38, and 20 and 21 Vict., cap. 85, copies of 
all of said Acts being produced in process: Finds that by 
neither of said statutes is it made imperative on the respon- 
dents to supply gas to the public: Finds, further, that by the 
ISth section of the Act 67 Geo. III., cap. 41, the respon- 
dents are expressly empowered to do the very act complained 
of by the petitioners: Therefore sustains the defences, recalls 
the mterdict, assoilzies the respondents from the conclusions 
of the petition: Finds the petitioners liable to them in 
expenaes, allows an account thereof to bo given in, and 
remits the same to the auditor to tax and report and decerns. 

The pursuers appealed this Interlocutor, and after a 
hearing the Sheriff pronounced the following judgment: 

Having heard parties* procurators at great length under the 
pursuers' appeal, upon the Interlocutor appealed against, and 
whole prooesi^ recalls the Interlocutor complaii^ed of, and, in 
particular, the finding that it is not imperative on the re- 
spondents, the Gas Company, under their statutes, to supply 
the publio with gas, which finding la not rested upon by the 
defeiiders, but on the relevancy of the petition, in respect it 
is not distinctly alleged therein that the quantity of gas 
charged for aeainst the pursuers is greater than what was 
actually furnished or consumed, but only that tho quantity 
charged for the year in question was greatly increased from 
what it had been in previous years, which may have arisen 
by the quantity actually consumed baving been greater than 
what it formerly was, and it is not alleged that tiiis was not 
the case: Finds that the petition, as it stands, is not relevant 
to support its conclusions; but in reepect of the importance of 
the point at issue, on which both parties are desirous of 
having a judgment, and that the pursuers stated at the bar, 
that what they really meant to say was that the quantity of 
gas charged for was really greater than what had actually 
been consimoed during the time specified, and that the meter 
used for ascertaining the quantity was in so defective a state 
that it could indicate no correct measure of the quantity of 
gAs consumed, which was set down merely at random by the 
respondents* servants, without any increased consumption on 
the pursuers* part; allows the original petition to be amended 
;. to the effect of adding, on the margin, these allegations; opens 
I "P the record aecordmgly, and remits to the Sheriff-Substitute 
|<> adjnst and close the record of new, when the amendment 
oas been made, and thereafter to allow the pursuers a proof 
^ their allegatious, and to the defenders a conjunct probation. 



KoTB.->This is a very important case, both to the Gas 
Company and to the inhabitants of Glasgow and its neigh« 
bourhood, and the Sheriff has pronounced the above Interloou* 
tor in order, if possible, to put the case in proper shape, in 
order to bring out the real and important question at iaaue 
between the parties. As a proof is only to be allowed, as yet 
it is premature to pronounce any findings in point of law, 
absolutely fixing, so far as this Court can do it, the important 
question at issue involved in the case. But as the case was 
fully debated before the Sheriff on the merits, as well aa on 
the preliminary point, and the Sheriff-Substitute has dedded 
it upon the merits, the Sheriff deems it best to state the views 
he at present entertains upon it in a Note, prenuring that he 
will willingly alter them if sufficient reasons are shown againair 
them. In the outset, it is to be observed that it was admitted, 
on both sides of the bar, in the most deliberate way, that the 
defenders, aa a public company incorporated by Act of Parlia- 
ment for the purpose of supplying the city and suburbs with 
gas, and armed with extraordinary powers, much beyond what 
the common law reoogmses in such cases, for carrying that 
porpose into effect, are bound to furnish gas to the inhalntanta. 
The terma, of course, may be matter of arrangement or agree- 
ment, but the obligation to furnish the gas is imperative. In 
the next place, the clause in the statute empowering the Gas 
Company to furnish the gas, and empowering them, in the 
event of the gas not being paid for, is the 18th of the Act 57 
Cffift. III., cap. 12, which enacts, " that such of the inhabi- 
tants of the city and suburbs of Glaifgow and phices adjacent, 
as sh^ be desirous of having the gas lud into their hoosea or 
other appurtenances, may, and are hereby authorised and em- 
powered, at their own expense (having first obtained the con- 
sent, in writing, under the hands of such person or persons aa 
shall be authorised by the said committee of management to 
give such consent), to open the ground between the pipes be- 
longing to the company and the respective houses, etc., of such 
inhabitants, and to lay pipes fh>m such respective houses, and 
to communicate with the pipes belonging to the isaid company," 
and *' pajing to the said company of proprietors yearly, quav 
terly, or monthly, such sum or sums of money for such gas aa 
shall be mutually agreed upon between them. And in case of 
default of payment of any such sum or sums of money so 
agreed to be paid as aforesaid, it shall, and may be lawful, for 
such company to cause the pipe or pipes belonging to the per- 
son or persona making auch default, and communicating with' 
any main or other pipe or pipea belonging to the sud company, 
to be separated from the said pipe or pipes with which the 
same sh<^ so communicate, and to cause the gas to be atopped 
from issuing or running into the dwelling-house or houaea, etc., 
of every person making such default; and that the sum and 
sfims of money which shall be due and in arrear from such 
person or persons to the said company of proprietors shall and 
may be recovered by the siud company by distress and sale of 
the goods and chattels of the persons liable to pay the same." 
What is particularly to be observed in reference to the chief 

auestion in the present case is, that the power of cutting off 
^e supply of gas conferred upon the Gas Company is confined 
to the *'agrMd on " price or rate not being paid. It ia not 
said that the same power is to exist in the event of the price 
or rates demanded not being paid. The statute evidently 
contemplates the case of the consumers of gas makmg a certain 
ised payment or price, and in the event of the same not being 
imd, authorises tho company to cut off the pipes. But it saya 
nothing as to a similar power being exercised where the price of 
the gas has not been agreed on and is still unliquidated like an 
ordinary shop account. And the Sheriff apprehends that, on 
a sound construction of the Act, the cases in which the cutting 
off the supply of gas may be held aa authorised, are three— 
lat. Where tiie rate has been agreed on, which is expressly 
provided for in the statute; 2d, Where, without the rate being 
agreed on, the demand has been liquidated by the decree of a 
competent Court; 3d, Where, witnout either expreaa agree- 
ment or decree, the rate or price may be held aa having been 
agreed on by previoua uaage or implied agreement. But what 
ia to be said of a fourth case different from any of the three 
preceding?— and that is where the amount of gaa charged has 
not been liquidated either by express agreement, decree, or 
previous usage, but is simply demanded by the Gas Company, 
and the demand is denied and resisted by the consumer. It 
appears to the Sheriff that it is impoeaible to hold that, upon 
the simple ipse dixit of the Gas Company that a certain quan- 
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titj of gas has been fanuhed, they we entitled to hnve the 
demnnd immediately paid, nnder the penalty of cutting off 
the pipe, and throwing the par^ using the gas into total dark- 
nen; for which, if the demand is for ten or twenty times the 
amount formerly paid, and the party oonsunung the gas is a 
mannfaetnrer, who has hud out perhaps hundreds of pounds in 
gas fittii^ and lamps to light up his establishment, can it be 
BMd that in such a case the gas company are entitled to con- 
stitute themsdves judges in their own cause, and throw the 
consumer's establirament into darkness by cutting the pipes, 
with the possibility of its being regulated till the termination, 
perhaps, of a litigation months after? On the other hand, the 
Sheriff is perfectly aware of the many difficulties in practice 
whidi would attend any attempt to liquidate, by exprses 
agreement or decree, the amount due for gas famished to all 
tiie numerous householders and consumers of gas in this dty 
and neighbourhood. He knows that the threat of cutting off 
the supply is a much cheaper and more effectual oompulator 
in a great majority of cases than the threat of serving a sum- 



mens or any decree that may be obtained. But, like other industry, and aa respects this certain restrictioiia an 
cheap and effectual compulsiton, care must be taken that li is 
not carried too far. Perhaps the difficulty might be avoided 



by the expedient either to get the consumer to sign an agpree- 
ment to the pipes being cut, if the charge made by the com- 
pany is not paid; or, what would probably be the better and 
easier way, for the company to send a printed notioe to all the 
oonsumers, as is done with the public taxes, intimating IhO 
quantity of gas consumed, and giving notioe that, if not 
objected to within ten or fourteen days, the quantity indicated 
by the meter and charged for, will be held as acquiesced in; 
aud that if the sum due is not paid within a certain tune^ the 
statutory remedy of cutting off the supply will be applied. 
This would furnish the Court with a sufficient legal grQund for 
holding that there was an implied agreement between the 
parties as to the amount of gas fumtthed, and not interfere 
with the statutory remedy of cutting off the supply. As the 
petition in the present case at present stands, it is evidently 
defective to warrant the prayer, as it neither aUeses that the 
quantity charged for was not furnished, nor that uie quantity 
consumed during the period in question was not greater than 
it had been in former years. These allegations, however, 
were distinctiy made at the bar, and it is to make the case 
embrace the important question treated of in the present 
Kote, that the Sheriff has allowed the record to be amended. 

Act, J, L. Lakg. AU. Mitchell, Allabdice & Mxtchcll. 
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SHERIFF COURT, LANARKSHIRE-GLASGOW. 
(Mb Shebiff Stbathxbn.) 

Alexander Dick v. United Operative Mason's 
Association. 

Workmen's Combination — Beleyancy. — An Operati»e 
Mason Lodge imposed a fine on a member^ who re/usea 
to pay. Thereupon the members working at the same 
job struck work^ and the master dismissed the de- 
faulting member. In an action of damages against 
the Lodge^ statement or summons for such an action 
found relevant. 

This action was founded on the following account and 
statement: — 

^'The Glasgow Lodge of the United Operative Mason's 
Association of Scotland, and William Alexander, residing 
at No. 1 Well Street, Calton, now or lately secretary of 
the said lodge and represenUng the same, and on its 
behalf, and as an individual, jointly, seTerally, and 
respectively, to Alexander Dick, mason, residing in Duke 
Street, Glasgow. 



'^ To losB and damage Bostamed, and to be sosUined by 
the pursuer, the said Alex. Dick, by and through iht 
oppressive and illegal acts of the defenders, or one or 
other of them, jointly and severally, or flereraUy and 
respectively, under the following circnmstanoes: — ^The 
defender, the said Wm. Alexander, is, or sometime vHi 
the secretary of the lodge in Glasgow. That aMndatioB 
has for its ostensible object the protection of the ijghta 
and interests of its members, operative masons. TV 
business ci the association is conducted by a oe&tnl 
committee in Edinburgh, local lodges, and with office- 
bearers in the various towns and districts throogfaast 
Soothind. The said association affects or arrc^ates a 
certain kind of jurisdiction over its members, with r^gsid 
chiefly to the employment or disposal of their labour or 



imposed on the members, a breach or infringement of 
which is visited by the association with certain penaUiaa 
The payment or recovery of these penalties is enfioned 
throughout the country by a system of commnnicatiai 
between the Central Committee and the yarions keil 
lodges, and by the exclusion or extrusion of deCsnltii^ 
or supposed defaulting members from jobs or work it 
which those members may be employed. This excluaioa 
or extrusion is effected by a general strike among their 
other members in obedience to instructions to that effect 
from the local lodge, or its delegate or representatives; and 
the strike is used and maintained as a means of intimi- 
dating the master masons or employers from employii^, 
or continuing to employ, the defaulting members re&md 
to. On or about the month of April, 1863, the Greened 
lodge of the aforesaid association ill^^lly inflicted a fise 
of £3 on the pursuer for an alleged breach of the assods- 
tion's rules or laws, and on or about 6th October, 1863, 
with a view to recovery, for infringement of payment of 
said fine from pursuer, the defender, the said Wo. 
Alexander, as secretary of the aforesaid Glasgow Lodge, 
and on its behalf, or on his own account and pasonil 
responsibility, appeared at Springbum, where the po^ 
sucr was employed as a mason, at a job under David 
Lockerbie, builder, and coerced, caused, or induced tlie 
pursuer's fellow- workmen and masons at that job to 
strike work until the pursuer paid the aforesaid iU^ 
and oppressive fine, or was expelled and extruded bom 
Mr Lockerbie^s service and employment. The strike ms 
devised and intended by the defender, William Alexander, 
as a means of intimidating Mr Lockerbie or his foremaD, 
Mr Young, from retaining pursuer in Mr Lockerbie^ 
service, in de&ult of the non-payment of said fine, and 
in consequence thereof, and through the defender^ 
illegal and oppressive procedure, as above set forth, the 
said David Lockerbie, or his foreman. Young, were 
intimidated against continuing pursuer at the job re- 
ferred to, and coerced into dismissing pursuer therefrom, 
although he was able and willing to continue his work. 
The puisuer has, moreover, since the date in question, 
and through the illegal and oppressive acts or lepofisof 
the defender, Wm. Alexander, as aforesaid, and meaoi 
afore set forth, or others dmihir devised for the same end, 
been prevented and restrained firom following his em- 
ployment as an operative mason throughout the ooontiy, 
whereby he has sustained damage to the extent oC not 
lees than £12, for which defenders, or one or other of 
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(1 M. and Bob. 119), oertain workmea employed in a colliery 
refused to work with seven other men who wrought in the 
same pit, and the discontented addressed a letter to the 
manager, intimating that if these seven men were not dis- 
charged, the rest of the workmen would strike in 14 days. 
The accused who were concerned in this step were charged 
with intimidating and oppressing their employers, so as to 
prevent their workmen co'ntinning inlbheir service, and were 
convicted. Again, in Jiex v. HewcU and Othen (5 Cox., 
CHminal Oases, 1 62), a member of a workman's club had incurred 
a fine of £10 for breach of one of the rules, and on his 
refusal to pay an instalment of the fine, his fellow-clubsmen 
left their work and refused to return so long as this person 
who had wrought with them was employed. Some of the 
men who had so struck work were for this indicted under the 
Combination Act, and convicted. It will bo seen from these, 
among other declnons which might bo cited, how dangerous 
it is to travel out of the permissive and beneficial objects of 
the statutes, and, besides enjoying the privileges of combining 
to regulate wages and hours, to try and promote their combi* 



them, are responsible, jointly and seyerally, or severally 
-and respectively." 

At a former diet certain objections to the relevancy 
were stated, which the Sheriff having considered, gave 
the following judgment, pre&cing his remarks by stating 
that he had submitted his note to Sheriff Sir A. Alison, 
"who concurred with him in the views he bad taken. 

The relevancy of this action, as directed against the now 
sole defender, Alexander, has been challenged, even if the 
{^rounds on which it is laid were admitted or proved. The 
pursuer demands reparation from the defender, who is des- 
cribed as secretary of the lodge in Glasgow of the United 
Operative Mason's Association bf Scotland, because on 6 th 
October last, and with the view to recovery or enforcing pay- 
ment of a fine of £3 which in March or April preceding had 
been illegally and oppresively imposed on the pursuer by a 
lodge in Greenock connected with the same association, the 

defender had proceeded to Springbum, where the pursuer then j ^^ti^Ty^dirwhuTi^t^^re' wTt^ the ^^t^^r^^n^ 
wrought, and coerced, caused, and induced other workmen , f^^^^^ ^f individual workmen. Thus far under the iBtatutes 
mnployed at the same job to strike work untU the fine was ^^^ i ^^ ^j ^^^ defender's beliaviour, as described by the 
either paid or the pursuer expeUed from his master s service | J ^ ^ ^.^^^ but at common Uw a still s<^erer 
thiB sbike havmg been intended and devised as a means of . ^^. ^^^ ^ jj^^ 'p^^ ^^^^^ ^^^^ judidaUy ad- 
intimidatong the pursuer s master, or foreman, from retaining ! j^i^,^^^ ^re itricUy interpreted, and in prosecutions under 
him m their wrvice m default of J»yment of the fine and m ^^^ ^^^^^^^ ^l^j^,^ i^ hi j^, objectionable and illegal may 
oonsequenoe of this procedure on the defender s part, the pur- , ^^^ ^^^ ^^^ ^^^^^ ^^^^^ J atotutory oifence, andV) have 
suer's master or foreman were mtimidated and compelled to , ^^^^^y but ^t common Uw, if by such conduct injury is 
dismiss him, although the pursuer was able and wiUmg to 1 i^fljeted, the wrong doer must repair it (Ersk. III./l, 18). 
continue his work; and since that date, and from the same i ^^^^ ^ ^^^ j3 ^^^ ^^ ^^e three general prindpl^ hiid 
y, he has been prevented and restrained from following | ^^^^ ^y Justmian, which it has been the chief purpo^ of aU 

civil enactments to enforce; and therefore if the dcSfender, for 
the purpose of procuring the pnrsuer*8 expulsion from bis 
work, or compelling him to pay a fine which he believed to 
have been oppressively and improperly imposed, instigated 
the pursuer's fellow-workmen to strike, and so coerced their 
common employers to expel the pursuer, the defender did an 
unlawful act, and committed a wrong from which the pursuer 
alleges he has suifered. It would be no answer to a complaint 
on these media that the defender neither spoke to the pursuer 
nor to his master — for all experience shows how mnch mischief 
may be done from comparatively remote causes. Neither 
would it be enough to contend that he sought, as was his 
i duty, to recover a fine due to the body of which he was an 

" matters 
the 



his trade. Now the teat of relevancy in an action of this sort 
is, whether or not the defender acted legally in what he did, 
assuming the pnrsuer^s allegation to be true? In examining 
this point, it may be premised that it is not necessary to in- 
quire whether the fine which the Greenock lodge imposed was 
a proper proceeding or the reverse. The pursuer, it seems, 
was one of its members, and by voluntarily submitting him- 
self to its laws, he may have erred and been dealt with, per- 
liape, as ho deserved, but with that, I repeat, the Court has 
nothing to do. Indeed, it is only in a case like this, where 
instruments of the union .are said to have stepped furth of its 
rules and the jurisdiction which it has arrogated over its 
members, and illegally endeavoured to enforce its decisions, 
court of law could with propriety be invoked to stay 



that a oour* oi law coma wi.n propne.j «« mYo..eu «, «ay , ^g. - ^^ ^^^^ ^^ ^j j eommunicatecl the state of ma 
what is irreguUir, or impair what has been mj;mousl;r done. . ^^ ^^^^^ members, the pursuer's feUow-workmen. If 

vhich he imputes „^„ . „„. „ ,J „ . jr„i.:„« „:„«.,- :« u- ,^«..u*:.>«, 



The pursuer does not complain that the act which he imputes 



to the defender was done in contravention of the combination 
UwB, he simply alleges that what 
the question cannot be got rid 
The existing combination laws 

1825 (6 Geo. IV., c. 129), as amended by 22 Vict., c. 34, and 
materially relaxed the earlier and iar more oppressive laws on 
the subject. It thenceforth became no loxiger unUwful for 
masters or workmen to combine for having the rates of wages 
or hours of labour regulated; to effect these objects, workmen 
may leave off work in a body, or strike, a<i they term it, provided 
they do so peaceably and break no contracts; and masters may 
■imultaoeously cease employing workmen, subject to the same 
conditions. But these laws were passed, as the preamble of j 
the Act 1825 bears, "as well for the security and personal'* 
freedom of individual workmen in the disposal of their skill 
aaad labour, as for the security of the property^ and persons of 
masters and employees." So that while privileges were con- 
feired there were equally salutary restraints impmed; and inter 
alia it was enacted that if any one should use violence to the 
person or property of another, or threate, or intimidation, or 
should molest, or in any way obstruct him, for the purpose of 
findng him to belong to a dub or association, or to contribute 
to a common fund, or to pay any fine or penalty, the person 
offending may, on conviction, be sentenced to imprisonment 
for a penod not exceeding thiee months, to which hard labour 
may bo superadded. The recent Amendment Act softened 
the rigour of interpretation which had been given to the 
words '< molestation or obstruction," by defining in some 
instances what did not amount to tiie statutory offence; but 
otherwise the law was left as before. And what constitutes 
molestation and obstruction in the sense of the Acte may be 
gathered from instanoes where Judioial interpzotation was 
^mk to thei9 words. Thos, la Ak9 ?. Bjfherdil^ and (HKm 



masons' union has not native vigour in ite regulations to 




certainly predicated \ 
not entitle them, Uke other friendly societies, to resort to the 
ordinary tribunals of the country to recover the fines inflicted 
under their rules, a system devised to extort payment by un* 
lawful expedients will not be toleiiited. I have said enough 
to show that, so far as averment goes, the pursuer^s summons 
is relevantly laid, and the wrongful acts set forth, if provedi 
infer damages. 

. Act. W. M. WiwoN. AIL J. L. LAiia. 
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The Caledonian Railway Company, in tbe formatioB of 
a branch line, went througU the estate of Csrrayle, near 
Glasgow, and in doing so took poaseanon of fourteen 
-acres. For this land, for severance) amenity, etc., the 
jAPoprietors claimed £10,000. The Railway Company 
offered SLASH 198. This was refused, and a jury was 
empannelled, under tbe Lands Clauses Consolidation Act, 
8 Vict., c. 19, to Talae the lands taken, and the relative 
losses hy severance, loss of amenity, etc. The trial lasted 
nine days, before Sir A . Alison and a jury, and each party 
had counsel from Edinburgh— the Solicitor-General and 

Mr Moncrieff on the one side, Mr Rutherford Clark, Mr , , •. • . ^~ * i 

Shand. and Mr Ande«on on the other. The account of ^^ Z^t^XrLn Jt^e Si^^ti^ S 
expenses amounted to £3333. From this sum the audi- examined at the trial by tbe claimants, and of coime ■ 
tor of the Sheriff Court, Gbuurow, struck off £1890 lis ' similar array of witnessed was rendered necessary on behalf of 



taking them by classes, npaa the party who, in the end, was 
nnsnocessful in the snit. In this matter tbe respcmsifailxty e( 
nnduly swelling the expenses nuunly rests with the daimante, 
beeanse it is their act in having rested their daim upoa ss 
many difforent grounds, and overloading eadi with eHdeBce^ 
whidi renders a simihur overloading of the expense on afl 
these points on the other side. The dMmanta demaaded 
compenfkition here not only for the agricultural snrfiMe of ike 
lands, which could have been comparatively enrily detanuaei 
as they were all under lease, but they also demanded n heavy 
sum for the injury done to the lands by severance, for tbe kin 
of minerals under the sur&ce of part of the land taken, fat 
tbe injury done by stopping or impeding the feaing of part 
of the estate, and for anticipated damage by flooding part tf 
the Unds by the erection of the proposed bridge over tfaeinar 



7d, leaving the account £1442 14s 2J. The auditor'ti 
report is too long for insertion here. It was appealed, 
and after a hearing the Sheriff substantially affirmed the 
auditor's report. We print his Note, as stating prin- 



tho railway company; and it is the grait number of tboe 
Bcicntific witnesses, who are a very expensive dass, jcHoed to 
the great fees paid to the eminent counsel engaged in tin 
case, which has oeen the main cause of the exceasive amoeBl 
of the costs that have been incurred. In dealing with ikk 
dcUcflta and difficult matter, tho Court can derive compaia- 



ciplcB Which may be uaefal not only in similar tri^. but --",iX ^S^cTSrZr rt, "^l^tate Uwr:;^^; 



in ordinary trials where the same classes of witne9Be»> 
may be cited or adduced. 

KoTB. — This is a very important case, both from the heavy 
peooniary interest at stake on both sides, and from the 
number of points it involves, which bring out the different 
prindples on which the taxation of the expenses in snch cases 
should proceed. In reviewing the Immense mass of details 
alluded to in the auditor's report, and involved in the objection 
on both sides, it is not the intention of the Sheriff to go into 
the whole, or even the greater part» of tbe disputed points — 
on many of which he does not feel himself competent to judge, 
and in regard to which the auditor ia much better qualified to 
form an opinion than he is. It shall be his object, therefore, 
instead of going into minute details, to confine himself to the 
determination of general rules or principles, the application of 
which will determine many of the suboidinate points, and 
possibly form a rule of decision for similar cases in future. 
In amving at these oondusions the Sheriff has had the 
benefit of a most elaborate and admirable report by tho 
auditor, and of a long and able debate by his friends — Mr 
Gordon, on behalf of the railway company, and Mr Lodchart 
for the claimants— -who have pleaded their respective sides of 



entering upon this subject^ the Sheriff cannot refrain from 
noticing, in the outset, the extremdy formidable diaracter of 
the chmns which have been preferrsd for the costs of the 
trial by the claimants in the present case. He has only to 
deal with them, because those of tbe claimants are only tub 
jfidice^ and rest -with them and the various parties whose 
oflslstanoe was required. It is certainly suffidently startling 
\o say that in a case which involved only the value of a strip 
of land, consisting of fourteen acres, passing through the 
centre of the estate of Carmyle, within four miles of GUisgow, 
in 'which the sum demanded by the chdmants was £10,000 ot 
thereby, and the sum tendered by the railway company was 
je4844 19s, and that awarded by the jury was £3524— the 
amount of expenses claimed, on the one side, by the successful 
party, the cUimants, is no less than £3333, and even after 
£1890 lis 7d had been struck off by the auditor, no less than 
£1442 148 2d has been sustained as a charge against the 
railway company. This result is oertamly suffidentiy startling, 
and well calculated to make persons of substance pause before 
they venture their fortune in the perilous issue of a trial by 
jury. It seems to be no sufficient observation upon these 
results to say that although the pecuniary interests at stake 
were not very great^ yet they depended upon a great « many 
separate points — some of them of a sdentific nature, requiring 
the assistance and skill of professional gentiemen, and that 
the case in this way in reality contained three or more trials 
in one, and that, in consequence, the trial extended to the 
vopreoedented length of nine entire days. That is perfectly 
true, but still it will not account for the enormous expense 
with Which the proceedings in this case appear to have been 
attended, nor will it authorise the imposmg the whole of them, 



decisions of the Court of. Session. The Land GLanaes C<sh 
solidation Act, 8 Vict., cap. 19, sect. 50, merely dedares,afta 




expenses shaU mclude au reasonaDte charges 
expenses incurred in summoning, empannelling, and retans^ 
the jury, taking the inquiry, the attendance of wiinessesi tki 
employment of counsel and agents, recording tbe veidict asd 
judgment thereon, and other w^ise iuddent to such inqdiy.* 
The statute, however, does not say, nor perhaps could it 
determine, what shall be held "as reasonable charges aad 
expenses.*' It, however, does enact that the expenses lUl 
indude the expenses incurred "la taking the inqmxy,* aad 
"otherwise incident to such inquiry." Under a reasoasUs 
interpretation of these words it is obvious that the expense of 
a previous precognition and surveys and inspection of tt« 
lands by skilled witnesses must be induded, becaose Hum 
form the very basis of the inquiry for the counsd, the Court, 
and the jury. But here also it is only the reasonable dnrpf 
and expenses that can be diarged against the vaaoocm^ 
party, and the Court is driven to determine what, in lbs 
circumstances of each case, is to be held as reasonable charges, 
the case with equal judgment^ temper, and abiUty. In'^vnth regard again to the light which is thrown on this sulqeet 



by the dedsions, or Acts of Sederunt of the Court of SessioB, 
they of course fall as a rule to be obeyed, and must be obeved 
in every case in which they seem to be applicable. There is 
no reason why jury valuation trials or railway eaeee should be 
hdd to be exceptionable cases, and that oxtravag^t aUowaocas 
are to be made to witnesses in them, for their se rv i c es sad 
attendance to give evidence, which would not be sustwued ia 
ordinary litigations between man and man. But nnfartn* 
nately, even adnutting this principle, it still leaves a gresi 
many of the most difficult points in such cases undedded. 
.These are the charges made by railway engineers, minii^paad 
clvU engineers, architects, master builders, land valaatM^ 
surveyors, amenity doctors, country gentiemen, farmers, aad 
the like, most of whom are cited to give opinions upon poiats 
before the jury, not to speak simply to facts observed by 
themselves. These all claim as sdentific men at the head of 
their respective professions, and they claim not merely tWr 
personal and travelling expenses, which of course they a« 
entitied to, but a laige remuneration, some of them at ti» 
rate of five guineas a day, for their alleged loss of time aad 
loss of professional profit in attending the trial. Amidst miA 
a group of different individuals all claiming pre-emmenoe-- 
but the greater part of whom, though well known in their ova 
immediate vicinity, are known neither to the Court wi 
generally over the country — it is almost imposdble to di^ 
orimiuate with certainty between individual oases. But tbe 
rule which the Court is bound to follow, and wluch ia the 
droumstances is by far the safest, is to adopt, wherever it ia 
practicable, the table of remuneration fixed and allowed by Ad 
of Sederunt for dvil jury trials. These ard, for a oouatry 
geottoman or a nonprof<asdoQal ponooi qqq giunea a day, ia 
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foU of all daim; for ordinary builders or the like, £)2 28 a day; 
for those of a higher class, such as valuators and surveyors — 
such OS Mr GoUedge and Mr Galloway — ^£3 3s a day; and for 
first-class scientific men, such as civil engineers or architects of 
the very highest class, £5 5s a day, for their services in 
qaalifying themselves, by previous inspection or survey, for 
givio£^ evidence at the trial. Bnt when their opinion b 
formed, and they are cited to the Court as witnesses to give 
evidence, the case is different, and they have no claim beyond 
what is allowed by the Act of Sederunt for the different classes 
of witnesses, which of course must be the rule in railway as 
well as other cases. There is another principle in deciding 
the general daim for expenses, and that is, that no one party is 
entitled at his opponent's expense, to overload the case with 
unnecessary evidence. It is not snffident to say the case 
involves a great many points, and we must be prepared with 
adequate evidence upon them all. There is no doubt that 
there is some truth in that; but still it must be taken in 
moderation. There is no question of fact or valuation which 
may not be split up by the skill of oounsd and agents, or the 
learmng of sdentific men, into a great many points or ques- 
tions, just as there is no dase in law, how simple soever'it may 
appear at first sight, which may not be made the subject of 
Bttch learned disquisitions on many points, as may furnish 
grounds for a hearing inpresence, of a week in duration, or 
an argument before the House of Lords. There must, there- 
fore, in all cases be a limit imposed, bevond which a party is 
not to be allowed to prove, or to speculate at his opponent's 
cost; and when it is recollected that in this very case the 
claimants demanded £3883, as their expenses of a trial in 
which they were awarded £5524, or Only £680 more than had 
been tendered to them, it is evident they have greatly ex- 
ceeded the Juttum moderamen in this particular. There is 
another important matter which lies at the very threshold of 
the inquiry, and that is, whether the expenses fall to be taxed 
as between agent and dient, or only as between party and 
party, and this point may be properly solved by a distinction. 
In so far as the proceedings are properly judicial, that is, after 
the application to the Court has been presented, and the jury 
is summoned, and the Court met, the expenses must be taxed 
as between party and party under the ordinary rules of the 
Act of Sederunt. But in re^trd to the expenses incurred, 
which are often very heavy, in getting up the claim and 
preparing for the trial, as by inspecting or surveying the 
Unds, descending into pits, inquiring into the circumstances 
or value of adjoining properties or the like, it seems reasonable 
that the expenses should be allowed as between agent and 
tlient. These are not properly expenses in a judicial inquiry, 
but are those that were unavoidable in order to got the 
materials and facts that are to be lud before the jndge and 
jury. But though these expenses may be cluuged as between 
agent and client, yet this is in like manner to be understood 
in a reasonable sense, and the successful party is not to be 
eniitlsd to heap up expenses of an unreasonable or un- 
necessary magnitude and cost against his opponent The 
au^tor appears to have properly applied that distinction; and 
considering the considerable amount already taxed off the 
duurges connected with gettmg up the case and precognition of 
the witnesses, and from the expenses incurred in connection 
therewith, it appears to the Sheriff unnecessary to disturb the 
report thereanent. Another point of importance falls to be 
determined on general prindple; and that is. Whether the 
expenses of witnesses, who may have been employed and 
pieoognoeced, but who were not examined at all at the trial, 
are to be allowed. This involves a very considerable amount 
of expenses in the present case; for whUe twenty-three wit- 
nesses were examined for the claimants during the nine 
dajs that the trial lasted, no less than other twenty-two 
were dted, or were in attendance, but were never called. 
The Sheriff is well aware of the strong pleas which may be 
urged, and were here urged, in favour of allowing a part at 
least of the expenses of such witnesses as were not examined. 
But, upon the whole, he is of opinion that the safer course 
is to adhere to the general rule, that as against the opposite 
party no expenses should be allowed for witnesses who were 
i^ot examined before the jury, which is the rule that the 
auditor has adopted. It is absolutely necessary to guard 
against the practice, which has been too common ever since 
jury trial was ii^troduoed, of unduly loading the expenses 
of trials with unnecessary evidence. More especially is it 
necessary to apply this rule where such expenses are claimed 



from the opposite parfy. No one can object to a party 
precognosdng and having as many witnesses in reserve as 
he pleases, provided they are brought at Ins own expense. 
But if they are brought at that of ms adversary, it becomes 
absolutely necessary to apply some rule which shall prevent 
that adversary from being unduly crushed by the expense of 
unneoessary witnesses. In dedding who are to be held as 
necessary and who not, it seems impossible to figure a 
safer or fairer rule than to apply the test of whether they 
were put into the box or not. If they were not, it affords 
a presumption that they were unneoessary. No one ever 
accused Scotch counsel of starving their cases by withholding 
important and accessible evidence. The general complaint 
is just the reverse — that they overload their cases by heaping 
up unnecessary and superfluous evidence. Ajid a striking 
example of this occurs in thia very case — for twenty-three 
witnesses for the claimants were examined, and obtained a 
verdict in thdr favour, while other twenty-two who had been 
dted were never put into the box at all, and therefore threw 
no Ught whatever on the case before the jury. In the 
general case, therefore, it seems indispensable to follow out 
the rule, that the expenses of such witnesses only as were 
actually examined before the jury can be allowed, and that 
the expenses of witnesses not examined can only be sustained 
in very special cases, where the general rule would obviously 
be attended witli extreme hardship or injustice, whi<» 
^oes not here occur. There is another point somewhat akin 
to this, and that is— Whether two agents for the claimants 
are to be allowed, or whether, in taxing the expenses, the 
expenses of a Glasgow agent only should be allowed? Upon 
thu point, although the Sheriff sees, with regret, the great 
addition which the employment of an Edinburgh agent makes 
to the expense of the proceedings, yet he cannot say that that 
expense could have been avoided, or that the claimants were 
not entitled to employ their ordinary Edinburgh agents, and 
to take the assistance of a local agent, more particularly 
when it is recollected that a great part of the skilled wit- 
nesses adduced came from Edinburgh, that the daim and 
notice were made in Edinburgh, and that the oounsd of 
course were there. But if this great concession is made of 
two agents bdng allowed to the claimants at the railway 
company's expense, double agency fees for tibe same work 
cannot be allowed, and it seems quite unreasonable to saddle 
the railway company in addition with the expense of even 
one clerk to the Edinburgh agent attending the trial, more 
particularly as all assistance which he could render is covered 
by the fee allowed by the Act of Sederunt to the agent 
himself for attending the trial, and more espedallv as the 
local agent, Mr Lockhart, has been allowed for his time 
in attending at the trial. A still more important mat- 
ter, in a pecuniary point of view, to both parties, under the 
law accounts, is the fees to oounsd. These appear most 
exorbitant, being no less than £543 148 6d to the Solidtor- 
General, and £248 3s 6d for Mr Moncrieff, the junior ooon- 
sd, besides the whole expense of their travelling charges to 
and from Edinburgh, and thdr hotel bill in Glasgow dnr* 
ing the trial, which bst amounted to £89. The Sheriff 
must confess that he was not a little startled at the magni- 
tude of these fees, so much above what he has ever heard 
of for similar cases dther before this Coort or the Court 
fi Session. But fortunately he is not left altogether with- 
out an authoritative guide in the matter, for in the case 
of Cooper and Wood v. The North British Railway OompoMg, 
dedded by the First Dirision of the Court on 19th Dec., 
1863, in which, where the auditor in Edinburgh had allowed 
a fee to the Solicitor-Gkneral of fifty guineas for the first 
day of a jurv trial; thirty guineas for the second; and twenty 
for the third, or 100 guineas in all; the Court, as against tiie 
opposite party, reduced the fee to forty-five guineas in all, 
being at the rate of twenty-five for the first dayi and ten for 
each subsequent day. The Sheriff does not think that that 
case must be followed here predady as a precedent, because 
the trial here was in Glasgow, wlule in that case it was in 
Edinburgh, and the Solidtor was brought to Glasgow by a 
sort of special retainer. But adverting to this venr recent 
decision, and to the fact mentioned by the Lord Fteaident in 
giving his opinion on it, that in many cases in which he 
had been counsel along with Mr Jeffrey, Mr Solidtor>General 
Hope, and Mr Patrick Kobertson, these eminent and leading 
gentlemen of the bar recdved a fee of only twenty guineas 
each, as senior counsd. the Sheriff thinks that if the fee far 
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the first day of the IrUl to the Solieitor-Genenl ii iiiodifi«d 
to forty guineas, with five guineas for one preyioos inspection 
of the liuids, and for each subsequent day to twenty guineas, 
it is as much as, in the circumstances, can possibly he allowed 
as against the losing PAfty. On the same principle he thinks 
Mr Moncrieff 's fee should be modified to twenty guineas for 
the first day of the trial, five guineas for the previous inspec- 
tion, and ten guineas for each subsequent day. And these 
fees being allowed, the sum of £39 charged for the hotel bill 
paid for the oonnsely most be struck off in Mo. The Sheriff 
has no hesitation in making these reductions, for he is per- 
suaded that the exorbitant fees charged as paid to counsel in 
Jury, and especially railway valuation trials, has been one of 



the principal impediments to the progress of jury trial in 
Fkntkod, and that it would be not less for the interest of his 
brethren at the bar, than the public generally, if the practice 
of giving such fees to counsel as those allowed now were 
adopted. The next matter in point of magnitude alluded to 
in the auditor's report, is the account daimed for Mr James 
Htewart, civil engineer, which amounts to no less than £279 
odds. This great amount is made up by his charging six 
days at £5 5s a-day for visiting and inspecting the lands, and 
nine days for the trial, also at £5 5b a-day, bendes upwardfl 
of 110 days charged as time occupied by his asnstantii, to the 
amount of £135 for malciog phuis, taking leveh>, etc., of the 
Carmyle estate; and besides Mr Stewart's own charges, which 
related chiefly to surveys and calcuUtions made by htm in 
regard to damage done to the lands by flooding, at different 
elevations of the river Clyde, which were certainly done widi 
great minuteness, and not without great skill and labour. 
There can be no doubt that these surveys and calculations 
in regard to the flooding of the river were very ably done; 
but the question here is not what might be tbeir intrinsic 
merit, or their value to the owners of the Carmyle efitate, as 
documents to lie in th^r charter chesti but how mr they were 
necessary for the preparation of the claimant's case to lay 
before the jury, and as such form a good claim against the 
ndlway company. Viewed in this light, a very different 
conclusion must be arrived at. The whole dunage to the 
lands arising from flooding, as proved before the jury, was 
little more than £100, and this sum, small as It is, compared 
with the expense incurred in regattl to it, was still further 
reduced by the important point, which was proved by the 
evidence on this point for the railway company, wluch was to 
the effect, that the whole flooding anticipated from the railway 
bridge might be with perfect security prevented, by the simple 
expedient of constructing dykes on each side of a ditch run- 
ning eastward from the neighbourhood of tbo spot where the 
bridge was to cross, and putting a valve at its entrance, 
moving either way, which would regulate the entry and exit 
of the water, as is done with perfect success at Elderslie and 
other places on the banks of the Clyde. The whole cost of 
ibis structure, which would completely prevent any flood- 
ing contingent by the erection of the bridge, was estimated 
by the witnesses at £75. This being so, the question is, 
whether, when a remedy so obvious, and to be so cheaply 
gained, and which might have suggested itself at once to 
any man of skill or common sense who examined the place, 
the engineer emploved by the claimants was entitled to dis- 
regard altogether that obvious remedy, and at the railway 
company's expense, to enter at a vast cost into a great variety 
of elaborate scientific calculations as to the amount of flooding 
which might take place on the claimant s lands, at different 
elevations of the river, from the effect of floods, and with 
different degrees of velocity in the stream from the same 
causes. The Sheriff" cannot hold that, however minute and 
interesting these calculations may be, the claimants were 
entitled to have them made at an immense cost, and at the 
railway company's expense. The true principle appears to be 
that the claimants were entitled to the expense of such a 
survey and calculations as would enable them to ward off the 
threatened floodings by the railway bridge, at the least ex- 
pense consistent with the effeotuid guarding against or pre- 
vention of the evil. Viewing the matter in this light, it 
seems that all that the daimanto con demand from the railway 
company as "reasonable" charges are three or four days 
previous surveying of the lauds, attendance at the trial, and a 
reasonable allowance for a couple of assistants, surveying and 
making out plans, or the like. Viewed in this light, the sum 
allowed by the auditor for Mr Stewart's account being 
£116 10s appears in every point of view perfectly ample. 



Another disputed matter of lesser amoont, hot faivohv|i 
mat nmnber of persons, is the hotel bin incarrsd st tb 
Queen's Hotel for the witnesMS and agents. The bfll iidf 
is a very large item in point of amonnt, bebg no lea tkn 
£171 fis, and the peculiarity of it is that it is a devr idiStioi 
to the sums charged and allowed to the witnesses of £1 li, tr 
i£2 2s a day during the trial, which allowaooes are tMn^ 
intended by the Act of Sederunt to meet such expensN. it 
first sight it seems rettBonaUe that the whole sum chsigd fa 
this hotel bill should be disallowed aa against the ruliir 
company, on the ground that every witneas must paj hif on 
chaises out of the allowance which he receives lor lus ittad- 
ance. But adverting to the great length of the trial, and tk 
well-known difficulty of keeping witneeaee t<^ber duriif u 
protracted a proceeding, and that some of the witiwws 
particularly the amenity ones, were not allowed for tl» 
attendance at the trial, so as to enable them to nay tiKirM 
expenses, and also the laot that a oortion of die bill n^ 
rooms were incurred for the Edinburgn agent, it does spfm 
to the Sheriff to be reasonable that a moderate share otl^ 
hotel bill should be aUowed as against the railway coBpi^. 
In the whole circumstances, therefore, it appears to bin tlat 
if £52 10s is allowed in all on this head, in phwe of £S5 Ik 
as allowed by the auditor, substantial joatioe will be done to 
both parties. With regard both to the time allowed b; Ai 
auditor to the different witnesses, either for prerioosly ii- 
spccting the lands before the trial, or for their a t te n dim w it 
it aa witnesses, as well as the rates allowed them eithff to 
cover their professional services and attendance in G^'fP'j 
or their travelling expenses, the Sheriff does not tboa 'i 
necessary to go into particular cases, because he agrea gW' 
rally in the opinion of the auditor upon th«n, and beaM 
the matter is regulated in a great measure by the deoisoii 
of the Supreme Court and Act of Sederunt, which moit hi 
obeyed in railway valuation triahi as in ordinary law t^ 
The rule appears to be, that for non-professional men, nek 
aa country gentlemen, the expense of coming to tha ^ 
and £1 Is a day for subsistence during their detention, i> » 
Uiat can be allowed—that for profeeaional perBoni^ ioeb ■ 
solicitors, doctors, surveyors, and valuators, or the lik^ "J 
allowance is from £2 2s to £3 8s a day, to oo^ertheNia 
their professional profit; and that for scientific or hpe 
skilled men from a distance, such aa mining or dni t^ 
neers, first-class architects, or the like, the aOowaaoB ■ 
£5 5s a da^— these allowances for these diflerent di>* 
being for their services in qualifying themselves to gifc cf^ 
denoe at the trial, while their allowances for atteDdbf « 
witnesses are on a different scale, and regulated by A^ 
•Sederunt. There is one dass of witnesses whom it ii o"* 
cult to say to what class they belong, that is, those eaOed to 
speak to amenity. Their chums for remuneratios, it^ 
pears to the Sheriff, may bo resolved by distinction. If ^ 
are persons who cultivate the art of landscape gardeiii»y* 
a profession, and make a livelihood by it, sudi as Sir JoMp 
Paxton, Sir James Nasmyth, or the like, there ■"■" ? 
reason why they should not be put in the same ca^^S^ ^ 
first-rate solicitors, physicians, or skilled men, sad {•" 
accordingly. But if they are, as is more often the eaie, n^ 
country gentlemen, living in their mansion ^°°**if|»SI 
rents of their estates, and prosecuting the art of mwBJvm 
their estates rather as an amusement than anything ^^^^^ 
who would repudiate the idea of being designed ^j|^^ 
gardeners, they must accept the pecuniary loss which wnji 
in the army and navy, and other professions, too often aoowr 
panics a social position held by them deemed ^i^^*^' y 
eyes of the world. These gentlemen accordingly prtip^/r: 
under the cUss designated in the Act of Sedbraat as ooov^ 
gentlemen, and, except in very special cases, therefoK^^ 
seem entitled only to a liberal allowance for their ^*?^ 
expenses if coming from adistanco, and the allowance of *j^ 



a day for their subsistence during the time of their ^^^ 
at the trial. Lastly, with regard to the auditor's f^r^ 
for taxing the accounts, it seems reasonable, and ^^*^^ 
than a fair compensation for the great trouble he bai 'jrV 
on the very heavy and intricate accounts claimed in ^ ^ 
With regard again to the qaestion as to the party by «"^ 
the expense of the auditing should be paid, it appo*'* ^^ 
Sheriff to be reasonable that In consideration ^J^^ 
having been taxed off the cliumant*s accounts ^^^^^^ to 
charges by the Edinburgh agent for coming to ^^^^(^ 
attend the audit, which amount, as allowed io ^ "^^ 
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to £12 128, should be disallowed in ioto; but tbat» on the 
oiber hand, the whole of the auditor's fee should be sustained 
118 a charge against the railway company, as the losing party 
upon the whole, who must pay the expense necessary in ascer- 
taining the costs of the inquiry, which is thrown upon them 
by the statute. The practical effect of this is very nearly to 
divide the whole expense attending the audit equally between 
the two Bides, which, in a case where so large a sum has been 
struck off the account of expenses of the successful party, seems 
the fairest rule to adopt, and consistent with the decisions of 
the Supreme Gout on such a point in other cases. 

Ftnr Mr and Mn Smith Sligo—MR Lookhabt. 
Far the Bmhoay Company —IAa Gordon, Advocate. 



I 0th March, 1864. 

BHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Sheriffs Sir A. Auson avd Smith.) 



Mk» Flora GitLY v. Mrs Helen Murray. 

Feu Contract— Plan — Feu Duties—- Retention — Liquid 
— ^Illiquid. — The defender held a'' fen off the pursuer — 
The feu duties were in arrears. In an action of 
poinding of the ground, the defender pleaded that the 
pursuer was not eniiUed to payment^ because of failure 
to implement a condition in the feu contract-^Held that^ 
as the condition required an action of declarator to 
establish it, defence repelledj and decreet given for the 
arrears of feu duty. 

Tins was an action of poinding the ground for feu duty 
of a portion of the lands of Little Govan Haugh, fcued 
by the defender from the pursuer's predecessor. The 
defender consigned the feu duty, and pleaded that the 
pursuer was not entitled to payment thereof, on the 
ground that she was bound by the feu contract to open 
up and keep open that portion of Hay field Street lying 
between the defender's feu and the River Clyde, so as 
to allow the defender to lay pipes therein to draw water 
from the riyer, but that the pursuer had, in breach of 
that obligatioD, allowed the said portion of Hay field 
Street to be closed up and built upon. 

The Sheriff-Substitute, on 18th February, 18G3, found 
**• that the defender is not entitled to withhold the feu 
duty due by her, which is a liquid and ajscertained sum, 
for any disputed and unascertained claim she may have 
against the pursuer," and authorised the Clerk of Court 
to pay the oonsigned sum to the pursuer, finding the 
defender liable in expenses. 

The defender appealed, and the Sheriff pronounced^ 
the foUowing Interlocutor: — 



Having heard partiee' procurators imder the defender's 




Mid the defence is that the fen daty is dne and oonsigned^ 
pcovided the mnrsizer implements her obligatioDS in the fen 
^<"i^aot, wfai<A are mainly that the defender is to have aooeas 
^dtaw water on a speofied part of the punaer's groonds 
»om the liver Clyde: Finds that the porsaer pleads-^-lst, 
wBt the defender is hacred by acquiescenoe from objeotiDg to 
toe iihatting up of the space which she contends never was 
Pvt of a pablio stceet at all, but was doMd in 1886 and 1840, 
while the defender acquired her feu for the first time in 1847, 
«ad the has paid her feu duty from that time till the date of 
^ present action, being a period of 15 years; and 2d, that 
*J^>su no obligation on the pursuer to keep open the portion 
w btr groonds which the defender oonteaoa was to be kept i 



open: Finds it admitted that no plan is produced in process 
marked in relation to the defender's feu, but that there is a 
plan which exhibits a continued street in the locality where 
the defender contends there should be a passage' left open: 
Finds that, in these circumstances, there is not such aU 
identification of the plan admitted to exist with the defender's 
fen contract as to entitle her to hold that the whole markings 
on that plan are to be held as imported into, and to form part 
of, the defenders feu oontract: Finds that this is more 
especially the case in the present instance, as the space which 
the defender contends should be left as a vacant street is not 
situated ex adveno of the defender's feu, but between two 
other feus, viz., Watson and Nairn and Hamilton's, at a little 
distance, the owners of which do not, so for as it appears, 
insist upon any such daim as to keeping the space open for 
the street: Finds that there is no obligation on the pursuer in 
the feu contract to prolong Hayfield Street beyond where it 
adjoins the defender's feu, and that she has no right to insist 
that it shall be kept open ex ctdverso of other people's feus, or 
to an indefinite length: Finds that the feu contract is distinct 
as to the vassal's right to lay pipes in the streets to be formed 
in the superior's lands, to draw water from the Clyde; but 
finds that this obligation is alleged to be implemented by the 
liberty which has been aocorded to the defender of laying 
{Hpes along M'Neil Street, which appears to adjoin her feu; 
and it is not yet proved that a prolongation of the street in 
question to the Clyde was made, which the defender says 
'appears from the plan mentioned in the contract: Before 
answer, grants diligence at the defender*8 instance against 
havers for reoovery of the plan mentioned in the feu contract, 
and alleged tocontMn a prolongation of Hayfield Street to 
^e Clyde; and grants commission to any of the depute-derks 
of Court to take said examination. 

A plan having been recoyered under the diligenoe, 
and parties* procurators again heard, the Sheriff has pro* 
nounced the following Interlocutor: — 

Finds that a plan has now been produced under the dill* 
gence granted at the defender's instance, but which the pur- 
suer does not admit to be the plan which the parties had in 
view when the defender's feu contract was granted: Finds 
that the plan recovered under the diligence exhibits an open 
street in the line of Hayfield Street, and by the feu contract) 
the defender, along with the other fcuam, had a right to 
draw water from the River Clyde by means of pipes laid 
along the street: Finds that the plan recovered is not signed 
or marked as relative to the defender's feu contract, but it is 
sworn by the pursuer's agent that he never saw any other 
plan: Finds that there is, in these circumstances, no such 
identl6cation of the plan recovered with the feu contract as 
to entitle the defender to maintain her defence in this action, 
that she is entitled to plead her illiquid and denied claim 
against the superior's liquid and admitted claim for fen duties, 
or to warrant a recall of the Interlocutor submitted to re- 
view: Finds that, in dvbio, it is not to be presumed that the 
parties intended to lay the superior under an obligation to 
keep the ground open and clear of buildings ex adverso of 
other people's feus: Therefore, and for the reasons stated in 
the Interlocutor of 6th August, 1868, dismisses the defender's 
appeal, and adheres to the Interlocutor of 18th February^ 
1863, rcFerving to the defender, if bo advised, to vindicate any 
right with which she may be invested by an action of declara- 
tor or otherwise in the competent Court, and decerns. 

NoTS.— Beference to a feuing plan, even though clearly 
made in a feu contract, is not to be held as containing a 
warranty on Uie superior's part that all the streets marked 
on the plan as in contemplation, or possible of being made, 
are to be built or laid out before the feu duties for any of 
the stances of the other fenars are to be recoverable, how 
distant soever they may be. This would render all such 
feuing impossible. The more distant streets are laid out only 
as possible undertakings; those adjoining or ex adverso of the 
feus disposed of only are the subjects of such legal rights as 
are founded on by the defender in tins case, who dums to 
draw water from the Clyde by pipes bud along the street, not 
opposite her own feu, but opposite the feus of others. 

In the course of the debate, the pursuer's a gent cited 

Barr t. RoherUon, 12th July, 1854. 

Ad. AsTHus AU0ON. AU, WnuAM Rnrnoir, 
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llTH Maboh, 1864. 

SHERIFF COURT, KINCARDINESHIRE- 
STONEHAVEN. 

(Mb SsMam Doti Wilsov.) 



James Patiillo, Petitioner for Sequestration of the 
Estates of Alexander M^Bey. 

Bankrupt — Sequestration. — A creditor presented a peti- 
tion to the Sheriff craving sequestration of a debtor. 
The debtor objected. The debtor, pending the dis- 
CHMton, presented in his own name a petition to the Bill 
Chamber, and sequestration was awarded^ and the 
petition remitted to the Sheriff. The debtor then craved 
that the petition to the Sheriff should be remitted to the 
BUI Chamber Sequestration. A/ler hearing parlies, 
this was done by the following Interlocutor: — 

The SherifF-Subfltitate having heard the procarator for the 
petitioner in support of his motion to remit this prooees to the 
prooeM in which the respondent was actoallj sequertrated, 
and having heard the procarator for the trustee on the re'^ 
spondent's sequestrated estate in renij, grants said motion, 
and in accordance therewith remits ttus process to the other 
pending process of sequestration against the respondent. 

Note. — When the petitioner presented the preeent petition 
for sequestration to the Sheriff of Kincardineshire, it was 
opposed by the respondent on numerous grounds. While 
these were under diBcussion, the respondent presented a 
second petition for sequestration, proofing this time at lus 
own instance, and directed to the Bill Chamber. In the 
second petition sequestration was at once awarded. The 
second petition was then remitted to this Court. 

The object of the present motion is to have the first peti- 
tion remitted to the second. The motion was intimated to 
the trustee, and when it was moved in Court, his agent ap- 
peared to state objections to the competency. 

There seems to the Sheriff-Substitute no incompetency in 
the proposed remit. Both petitions are pending; for though 
it may now be impossible to award sequestration in the first, 
it still subsiBtB to the minor effect of allowing the question of 
expenses to be disposed of, if not to the nunor effect of deter- 
mining the date of the sequestration. Both petitions are 
before this Court; the first having been begun in it, and the 
second having been remitted to it. Both relate to the same 
matter — the sequestration of the respondent; and both are'- 
between the same parties — namely, the respondent on the one 
hand and all his creditors on the other, the only difference 
between the two petitions in this respect being the immaterial 
one that in the second petition the creditors have a common 
representative, while in the first they have not. There seems 
thus a concurrence of all the circumstances which rendcnr a 
reinit competent. 

If it be competent to make the remit, it seems to be expe- 
dient. It may perhaps not be necessary; but there can be 
no doubt that it will be for the convenience of all parties^' 
that all the proceedings in this sequestration should be kept 
together. 
Aa. FalcoH£b. AU. Monbo. 



consequence of the operation of the Fishing Act of 186, 
by which the '' Saturday slap " was cwrtaiUd VtAt 
hours. Defences repelled, and decreet given frr h 
arrears of rent. 

Mr Flem ino is the proprietor of lachyra fishings, atd 
raised an action against the defenders for rent Tk 
fishings of Inchyra are leased by the Meaan Young, vk 
claim a reduction of rent (to the amount of £350) « 
the ground that the Act of 1862, by increaaog h 
Saturday " slap" to the extent of twelre hours— (uMiely, 
by curtailing six hours on Satarday, and ax hoais « 
Monday) — damages their fishings to the amount of r- 
duction claimed. A special agreement was made hetnea 
the tenants and proprietor (the Act of 1858 being ii 
anticipation at the time), that no curtailment of & 
fishing season by Act of Parliament shoald entf tie thea 
to a reduction of rent; but the defenders aTged--l^ 
That the agreement referred only to the Act of IddS; 
and 2d, That it had reference to the doae time at 1^ 
end of the fishing season, and not to the weekly ^i»f 

The record having been closed, and parties' procurato 
heard at length, the following Interlocator was po- 
nounced by the Sherifr-Substitute : — 

Having heard parties' procurators at great length, ind »^ 
amsndom witii the process. Finds that the rights of pins 
must be determined under the completed oontrsct of k*, 
No. 3 of process, without reference to or control of Fjjf 
writs: Therefore 6nds the clause of reference in the srwa 
of roup not binding on the parties, and sepaiately, tbe "f 
is not applicable to the matter in dispute, which '■'j*JJ°? 
the lease and not under the articles; thereSDie r^^ 
defenders' thirteenth plea in law: Finds that the mftMA> ¥» 
in defence, as founding a daim of deduction from ^^ 
though admitted or proved, are not relevant to compeoBtow 
claim of rent fixed and conttituted as it is by soienm cosm 
therefore repeLs the defenders' other pleas in law, ^f^^ 
terms of the summons, as restricted in the record: ^^'"^^ 
defenders liable in expenses, and remits (he acconst \»» 
to the auditor to tax. 

Note.— The plea of arbitration in bar of the action ii^^ 
unfounded. It forms no part of the lease, and «*["*^ 
engrafted from the prior articles of roup, to wbicb » J 
entirely confined. No general rule is better ^^^J^Ju 
writings prior to a finished contract cannot be looked » 
oonttoltbe contract, at least where there is n<>.^''^t|]^^ 
remove. The clause exdoding datms of deduction on «w|g ^ 
of legislative interference is very broad and oompwBS^ 
and notwithstanding the very ingenious »'^?°°*^*^fi-|t 
defenders' solicitor, by reference to coUateral "^**^*IJS 
the clause to the fishing season in its whole ^'^^^^^Z 
close time, it appears equally well couched to ^^^^^ *J"?^ 
the matter of the weekly cessation of fishing, long *fV^ 
the " Saturday's slap." But tiie Substitute is not oi^ 
that it is necessary to set up the excluding d»''*J*l *,» 
defenders' cUim. In the first place, it is undoubted Wh ^ 
an illiquid and unconstituted claim of damages is 1^]]^\^« 
nutted to set aside a liquid and constituted dainii ^^f^ 
one of rent under a written contract. A tenant m*y"^^ ^ 
action to constitute his daim, but cannot dder ''r'^?^ ^ 
hi* nb1i<mtkm. and ima his erwiitor's funds in ^*^'^TzS\fi, 



15th Mabch, 1864. 

SHERIFF COURT, PBRTHSmRE-PERTH. 

(Shbbitfb Gobdon ahd Babclat.) 



Bey. A. FLSMlNa of Inchyra v. Jabies Young and 
John Young. 

Contract— Ldquid— Illiquid— «* Saturday Slapi"— Tlie 
Ussee of JUhings claimed deduction from his rent ui 



his obligatkm, and use his creditor's funds in i 



Uw suit against the landlord which in the ^^.'"'^JsoU' 
no decree. But apart firom this well-known Tvkt *t#^^' 
tote, as presenUy advised, cannot reoognise the Bf.^ug 
chum as w^ founded in Uw, to pennit a n^^^^giiol!' 
of rent. He cannot for a moment view a i^8^r?[^ p^ 
ment, as has been here pled, to be a damnuM ^f^^g^g^ 
in that case, it requires, in agricultural leases^ a lo* ^TfH 
seed and labour, to give a tenant relief from his i«^ ^^ 
action, quanti minora, is nnknown in our law. |^jg j^ 
be grounds for a party be'mg freed from ^^^^ad 
entirety, by reason of a total destruction of *)».'"*9^|^ the 
or to BO great an extent, that in substanoe it \b^^ (^"^ ^ 
Bttbjeet of the original contract. The def«Ba««r*" 
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exienmon of the honn of the weekly intennisaion of fishing 
operations, as entitUng them to a corresponding deduction of 
rent. They maintain that this alteration of the law directly 
operates as a transfer of property from the fishing proprietors 
In the lower waters to those of the higher. Be it so. The 
law was not the fiat of the laird of Inchyra, nor of his pro- 
motion. The law flowed from the legislature, which imposes 
its sanction alike on landlord and tenant. If the defenders 
foresaw that their vested interests were to be sacrificed, they 
had tihe right of the subject to remonstrate and seek com- 
pensation. If the tenant saffen so great loss for the years 
of tii^r tenancy, much more so mast the proprietor in fee 
simple suffer permanent inj nry. Bat it is not a^ all easy to per* 
ceivB how the defenders would establish the loss of fish with 
the extension of the close time, or how their standards of 
twelfths should be the rule. For anything that appears, 
there might have been the same result though the legislature 
had not interfered. Post hoc, ergo propter hoc, is bad law, 
bad logic, and often bad in fact. The result next fishing 
season may be very different, and the opposite of the past. 
There may be an increase of prodaoe; nevertheless, the 
defenders, if right this year, will every year of their 
lease still be entitled to claim a deduction of a twelfth, on 
the gronnd that even with so much of an excess, still they 
would have had a greater excess, to the extent of one 
twelfth, had their fishing hours not been decreased by a 
twelfth. It would be very dangerous to hold that a super- 
Tening law disturbed existing contracts, and entitled ten^ 
ants to a deduction of rent. If admitted, then equal 
iustloe would require the same right to the landlord, to' 
have a similar increase of his yearly rents, in the event of 
an opposite event. The defenders oflfer to prove that the 
loss of a twelfth to them and the lower fishers is productive of 
eqiul gain to those in the upper waters; surely, then, the 
proprietors of these benefited fishings should have an equal 
right to obtain the increased produce as little contemplated by 
them as loss was by those farther down the stream. If such 
an equitable adjustment was to bo admitted, a wide field 
would be open for contest. The abolition of the corn laws, 
and the operation of many Revenue Acts, such as the Malt 
and Hop Tax, have often operated very injuriously on the 
agricultural intisrests; but it was never heard that landlord 
and tenants were thereupon entitled to have an equitable 
adjustment of existing contracts of lease. The defenders 
chiefly rested their argument on the case of Potter, 16th July, 
1762, Mor, 10, 131. But in that case there was total surcease 
of fishing by reason of change of one of the currents or tide- 
ways in the River Tay; and notwithstanding this fact, the 
decision releasing the tenant irom the rent of a season wholly 
unproductive, was given only by a majority of the Court. 
The pursuer's chief authority is that of HaUiday, 28th May,' 
1 836. That case is on all-fours with tho present. The fishings 
season had, during the lease, been reduced by supervening 
law, from eight months and a-half to seven months and ahalf. 
This was by far a more serious reduction of time thau in the 
present case. There appears in that case to have been no 
clause in the lease excluding the tenant's daim; nevertheless 
the Court unanimously refused him relief from his rent, or 
any part thereof, though he alleged and offered to establidi a 
reduction of gain to £e extent of one-third. The Substitute 
has no pretensions to knowledge in fishings, in which he is 
aware (as was eminenUy exemplified in debate) the solicitdt 
for the defenders is well skilled, and better disciplined and 
practised. But he ventures to think that the Fishmg Statute, 
the subject of complaint, was well considered and matured, 
ssd that its promoters were the Legislature, prooeeding on 
the report of a committee. That body oonid not have intended 
capriciously to make a transfer of valuable property from ono 
set of proprietoM to another. It may have heen that they 
were advised that the run of the salmon to the spawning beds 
was by far too much intercepted to the destruction of the 
bread, and that a little more libertyin passage would operate 
to the benefit of the whole river. The Substitute has a vague 
notion, that what is for the benefit of the upper herit<Hrs must^ 
in the long run, be equally, if not more to, for the whole pro- 
prieton of fishings in the river, and this he hopes the defen- 
ders may experience before the end of their tenancy. One 
IKode has often crossed his mind whilst considering this case. 
Seeing the same terms of restriction from capture in the river 
Mtenda from the sea to the source, the upper heritors have no 
wvMitage, If tiks olden houis weiQ oonooeded to thexa and 



denied to the bwer fishers, there might certainly be an appear- 
ance of injustice; but this not being the case, it would be im- 
possible to prove that all the fish wMch now pass the defender's 
fishings in the extended time would of necessity have been 
oanght in the same time had his nets been at work. It is not 
surely to be maintained that all fish that formerly came within 
the defenders' fishings within those hours were caught. If so, 
none could have been got above, neither is it easy to perceive 
the rates of the calculation of twelves, as if the sahnon marched 
in r^ular assorted squadrons, measured exactiy by time, inde- 
pendent of tides, spates, and the many other casualties to which 
salmon is liable. 

On an appeal, and after hearing partieSi the Sheriff 
affirmed with the following 

Note. — ^The reasons for the above judgment have been so 
fully stated in the preceding Note, in which the Sheriff gene- 
rally condors, that it is unnecessary for him to repeat them. 
The defenders, it is thought, have no well-founded defence. It 
may be mentioned, that the pursuer offered to relieve the 
defenders from the lease after the close of last fishing season; 
but the defenders do not seem inclined to relinqui^ it. 
There is no averment that the proceeds of the fish caught were 
not suflicient to cover the expense of carrying on the fishing, 
exclusive of the rent. 



Ad, CONDH. 



All. HOSTBT. 



25th Maboh, 1864. 

SHERIFF COURT, ELGINSHIRE. 

(Ms Shbbifv MACLEon Smith.) 



Competition for Trusteeship, Milmb awd Cambkon, in 
the Sequestration of Charles Gordon. 

Sequestralion'-Oath— Alterations on.— 

1. Objection to oaih^ on the ground of admitted altera" 
tion in essentialibos after its being subscribed^ and 
outwilh the presence of the deponent and magistrate--- 
sustained. 

2. Objection to oath ex facie regular and complete on 
the allegation, which was denied, of alteration or 
JilUng up in essentialibus after the oath was sub- 
scribed and outwith the presence of the deponent and 
magistrate—repelled, 

3. Objection to oath on Uie ground of admitted altera" 
tion after its being subscribed and outwith the pre- 
sence of the deponent and magistrate, but not in 
essentialibos, and the oath being complete indepen- 
dently of (he alteration — repelled. 

In a competition for the trusteeship on the sequestrated 
estate of Charles Gordon, grocer in Elgin, the follow-' 
ing points among others were disposed of upon the notes 
of objections, after hearing parties, namely: — 

Objections for Mr Milne to Votes for Ma 
Cameron. 

No. 6.— Objection to vote for J. Gray & Co., £10 
178 8d. 

1. That since the oath left the hands of the claimant 
the words '^asper account annexed" have been inserted 
in the body thereof. 

This objection is sustained. It is admitted that thd 
words in question were added since the oath was re* 
ceived in Elgin, and outwith the knowledge and pre- 
iM)nce of tha magiairate* These voids import into the 
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body of the oAth a new rabBUntiTe statement of fact 
not ottienrise ootered by its terms, but neoesBsry to 
make good the claim. The Sheriff-Sahetitate thinks 
that no rach interferenoe with the int^;rity of the oath 
as snbeoribed befofe the magiitrate can be sanctioned. 
If there be an obvioos clerical or typographical mistake, 
as in the esse of Tajflor y. Manford^ 11th March, 1848, 
the tme meaning may be snpplied by ocmstmciion ; bat 
the xptmrna vtrha of the oath as subscribed should re- 
main unaltered. The points mentioned by Dr Barclay 
in his Digest^ p. 15, as baring been decided to an appar- 
ently contrary effect in the cases of Glen^ Taylor^ and 
1/dtr, are not folly borne out by the reports of these 
cases either in Shaw and Dunhp^s Reports^ or in the 
Jurist. 

OBJ£CnON8 FOB Mr CaMEROK TO VOTBS VOR Mr 
MiLME. 

No. 28.-^ljection to TOte for William Ford & Sons, 
£70 19s 7d. 

1. That the oath, when signed, was blank in the 
amounts; that these were filled up outwith the presence 
of the deponent and of the justice, after the oath had 
left their hands; and that the amounts so filled in are 
not authenticated. 

Denied and repelled. The oath being ^x /acte regu- 
lar and complete, and being authenticated by the signa- 
ture of a competent magistrate, forms a solemn judicial 
act, which, in the absence of admissions, such as were 
made in Nos. 5 and 15, cannot, as regards the present 
question, be inquired into or reyiewed by the Sheriff- 
Substitute. 

No. 27.— Objections to role for J. G. Thomson & 
Co., £27 88 Id. 

1. That the account is not annexed to the oath. 
Kepelled ; it is on the same paper with the oath. 

2. That the words «'was'* and ''his sequestration" 
have been inserted in the oath since it was signed, and 
after it left the possession of the deponent. 

Repelled; the oath is sufficient, independently of the 
Words in question. The account annexed to the oath 
ends on 11th December, 186 1, and the deponent swears 
that on 4th March, 18C4, the amount of that account 
was still due. This necessarily involres that the sum 
was due on 1st March, 1864— the date of the sequestra- 
tion—which is all that is required. 

None of the claimants being within the county, or 
present at the hearing, no proposal was made for cor- 
recting or amending any of the oaths under the 51st sect, 
of the Act. 

Agent/or Milne — ^A. Forbes* 

Agents for Camer(m— Murdoch & FoRsrrH. 



26Ta Mabob, 1864. 
fifiEBIFF COUBT, PERTHSHIRE -PEfiTfi. 

(SHXRury Babclat.) 

A. V. B. 

tilontract— Sale— -Condition, Suspensive— Mora.-^Ca(tis 
were sold bg public rovp inter alia, the condUions bring 



tkat where the purchases amounted to upttnrdt of £5, 
credit was allowed to CandUmao fMowimg; i/offmtt 
hills were given within four dags after fft« rviy), fk 
catllt were to he removed within three dags^ and in At 
events of retnoval and nonpagmeni^ the exposer wsi S 
have power to regain possession breri manu. A /r- 
chaser took awag his purchascA, which wereaboH H 
without paging or giving bills within the time stipvkiei, 
and some time afterwards he signed a trust deedk 
favour of his creditors. Thereupon the sdier raised en 
ewtitmfor restoration of the cattle^ under the resMn 
clause im the articles ofroup-^Held bg the Sherif^^ 
stUutCy and acquiesced in, that the pursuer had M \k 
right to reclaim the cattle^ and action dismissed^ ntt 
costs. 

Taia was an action by a seller to oompd laknties, 
after an interval, of cattle bought at a pnblie roup, Ink 
the price of which had not been paid. The V[olid of tki 
Sberiir-Sabstitttte sets forth all the Ikcta neeesBsiy totk 
understanding of the esse: — 

^ Having heard parties' procurator, and made aviandBB, 
Finds that whatever effioct might be given to the BO/pnin 
or KM^ut&ve daute in the arUtolM of roap^ wider whidi ik 
original defender aoqaired the property and po aaew rion d tb 
cattle^ the snbject of the aetkm — the puraaer has Jort ^ 
right to redaim the same under the droumataaoai and iAk 
the great deUy which has oocorrad in this case; tbeR&n 
recalls the interim interdict, asmwlaiea the defender from the 
praver of the petition: flods him and the oompearios tnrtn 
entitled to their ezpenaes, and remits the account uatd to 
the aoditor to tax, and decerns. 

NoTS.— Artidea of Roup ace of the nature of a miailflil. 
or one«ded deed. They are read at the oommenoeaiait of 
the sale, and generally before the public have all asnaiM 
and may not be heard even by the few then present 8o fa 
as they are consistent with public law, and only pronde fir 
the terms and conditions which are to regulate the msUtf « 
payment^ credit, and delivery, these are all feir sad «■• 
petent matters of regulation; but when they go farther, w 
impose penalties and extraordinary conditions on the |iv| 
chasers, they pass beyond their proper sphere, aod voiU 
require o i p re a s assent by the buyers. 

In the present case, payment of the purchases was to bo 
'made immediatetg after the roup. But where they ■■■'<'°f|2'| 
'to upwards of £5, credit to Candlemas was allowed, vboo 
approved bill was given within four days after the ros|^ 
Purchasers were obliged to remove cattle and live stoeK 
withm three days. Where purchasers failed to settle in ei^ 
way, their paro ha ses were to be forleitedy and, on reesl^ v 
original purchasers were to be liable in any defidenqyi vw 
an V further loss or damage. All this is consistent witlii *■> 
exists at, common Uw. But there is added the <J*|^|]^ 
*' Farther, in the event of the artides purchased and ^^^S 
as above being removed, it is hereby spedaUy dedsfw m 
Vrevided, thatitshallbeUiwfnlto, andin the power o^tv 
exposer, or of the said agents, or both, to regain poMBO*^ « 
the animals or artides fbifeited brevi Moaa^ and withoat »J 
process at Uw." ,_ 

It is impossible to read this very stringent danse ^pP^ 
it good at Uw) without perodving its intention ^ ''^ f T^ 
purdwser withm the three days had taken delifei7« ^^JH 
refused to pay or srant biU within the four days, the esf^ , 
could, at his own handsy take back the artides so sold.^^ | 

In this case the animals were not taken away by ^J''^ \ 
or deodt, but with the full consent of thoseasting w «* 
seller. Whatever demands for a settlement were in*^ ^ 
the one hand, and promises to settle on the other omi»,v 



one hand, and promises to settle on the other «'^r' 
npt to take back the subjects was made until theisw^ 
of this action, by which time the purofaaaer had dN"'" 

nis insdvency, and granted a trust deed. .^ 

The pursuer, by sale and delivery, had diTStked B0m 

and invested the defender with the property of ^Vj^le 

The daose is set up as imparting a suspeoBTScr^*^. 

QObditioaiAthesaU, Whether it can have seohenN*^'' 
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ont express consent on ibe part of the porchaaer is a question. 
Sat if answered in the affirmative, the seller mnst maintain 
that at the date of the action, upwards of two months after 
the Bale, he oould at his own hands have re-iovested himsdf 
with the property even ftom a third party purchasing in good 
faith from the original buyer. The application to a court of 
law adda nothing to the strength of the clause or the pursuer's 
ri£^ht under the same; but rather has a tendency to the oppo- 
nte view, and that the clause was no longer operative. 

The Substitute is of opinion that the obligation on pur- 
chasers to take delivery of cattle within three days, was one 
in favour of the seller, and presumed previous settlement of, 
or security for, the price. The pursuer could have withheld 
delivery until satisfaction was thus made. If delivery was 
fraudulently talcen, the seller might have at his own hands 
brought back the articles; but such a power is always re- 
quired to be instantly exercised. This is exemplified in tiie 
law of hypothec. 

Circumstances are not now the same as at the time of sale. 
The cattle are now of increased value, and it is no sufiicienti, 
answer that this case can form an item of accounting after a 
re-sale. The purchaser is now insolvent and under trust. 
No douht his trustee and creditors oould not voluntarily 
acquire any higher right than was at the time in the person 
of their debtor and cedent. But if the clause is suspensive 
or resolutive of the sale, it would be equally so in a question 
with creditors using diligence, nay even against the landlord, ' 
except to the extent of grass mail. The sale being the last 
transactioii of the kind by the defender, cannot he pled as' 
having given a false credit so as to deceive others. But iV 
may have had the efifoct of inducing existing crediton to pro- 
long their credit and abstain from diligence. Had the pur- 
suer refused delivery or sought instant restoration, the wisb 
in the defender's af&irs might have sooner occurred, and the 
benefit to the general body of the creditors been thereby con* 
siderablv increased. 

On the whole, it is the decided opinion of the Sheriff- 
Substitute that the pursuer is foreclosed from his remedy — 
6rst, by giving delivery without a settlement for the price; 
and, next, by the deUy of two months before taking active' 
measures for the recovery of the articles. 

Parties acquieeced in the decision without appeal. 

Act. BOTD. AIL W. C. YOUKQ. 



28th Mabcb, 1864. 

SHERIFF COURT, LANARKSHIRE-GLASGOW. 

(SHIBIF7B Sib a. Auson aid Bkll.) 

Messrs M^Farlanb & Co. v. Messrs Haut & Gemmel, 
Procurators-Fiscal. 

ForoigQ Enlistment Act, 59th Geo. IIL, c. 69.— Ci?il 
—Criminal. — The LordAdvocaie^ qua common informer^ 
prosecuted in Exchequer for the forfeiture of a veeuf 
called the " Canton " or ^^Pampero,'^ huilt on the Clyde, 
and seized hy order of the Government, on the allegation 
that she had been armed, equipped, etc, for the service 
of the Government of the Confederate States of North 
America, in contravention of the Foreign Enlistment Act, 
59f^ Geo, III. , c. 69. Under instructions from the Lord 
Advocate, the Procurators-Fiscal of Glasgow, qua 
Piscals, presented a petition to the Sheriff of Lanarkshire 
for warrant to seize certain packages, the contents of which 
were alleged to have been intended for arming or equipp* 
tnjf the Pampero^warrant was granted, and the pack- 
oges seized and carried away. Thereupon the petitioners, 
from whose custody ihe packages had been carried off, 
presented a petition craving re-delivery, and interdict 
against the defender opening the packages. The de* 



fence, thatihe packages had been takem away ^m the 
due course of criminal Justice,^* repelled by the Sheriff' 
Substitute and the inleritn interdict continued, on the 
ground that the proceedings in Exchequer were not 
critninal, but civil, and it was incompetent to make 
use of criminal forms of procedure to aid in a civil suit, 
— Held by the Sheriff, on appeal, that the proceedings 
in Exchequer, being partly criminal and partly civil, it 
was competent to grant warrant to seize the packages in 
modam probationis; but as the principal proceedings 
were in the Supreme Court of Exchequer, which was 
competent to grant warrant to seize the packages, pro- 
cedure was sisted for fourteen days to allow an appUca* 
lion for such a warrant, but if not then applied for, 
the Interlocutor appealed would be reverted to, and 
meantime ordered the packages seized to be kept in safe 
custody. 

This was a proceeding in connection with the vessel 
called the "Canton" or "Pampero," said to have been 
buiH and equipped for the Confederate Govprnment, in 
order to cruise against the Federal Mercantile Marine. 
The vessel had been seized by the Collector of CnstoaB 
at GLisgow, under orders of the Lord Advocate, as hav- 
ing been armed and equi|^)od in contravention of the 
Foreign Enlistment Act. On the allegation that oertaia 
packages intended for the Pampero were in the custody 
of MTarlane & Co., the Procurators-Fiscal presented a 
petition, craving warrant to seize them. Warrant had 
been granted at onoe, without any one having been called 
or heard in defence, and the packages were seized and 
taken away. MTarlane & Co. then presented a petition 
craving re-delivery and interdict against the Fiscals open* 
log the packages. After a hearing by Counsel for the 
Fiscals, and the petitioners* procurator, the Sheriff-Sub- 
stitute (Bell) pronounced the following Interlocutor:— 

Having heard Mr Naismith, Procurator of Court, for the 
puxBuets, and Mr Gifford, advocate, for the defenders, having 
reviewed the whole process. Finds that the petition oonoludes 
for decree of re-delivery and restitution of five packages, wi(^ 
their contents, said to have been illegally and unwarrantably 
carried off, on the 8th ult., from the pursuers premises, by the 
defenders; and for interim interdict against sud defenders 
opening or otherwise interferiog with the said padcages: Findf 
that interim interdict has been granted; but the defenders 
plead upon the merits that the packages were taken possession 
of by them in virtue of a warrant obtained from the Sheriff 
of the county, upon an apphoatlon presented to him at the 
instance of the defender, William Hart, Procurator-Fis(»d of 
Court for the public interest; that the application and warrant 
forming No. 7 of process, and execution thereof, "were all of 
the nature of criminal procedure in the due course of the ad* 
ministration of criminal justice;" and that ^e present is an 
incompetent attempt to interfere with such prooklure: Finds 
that the pursuers deoy that the defenders were entitled to 
make the application or obtain the warrant founded on, in 
respect that ex facie of the application itself, it was not of a 
criminal character, or for the furtherance of criminal justice, 
and also in respect that it was irregular in point of form, and 
that the warrant obtained upon it was tdtra vires of the Sheriff: 
Finds it instructed by said production No. 7, that on the 14th 
Jan. last the said defender Hart presented a petition to the 
Sheriff, narrating that the vessel oJied Uie Pampero had been 
built by the firm of J. & G. Thomson, at their shipbuilding 
yard, in the parish of Govan and shire of Lanark; that said 
vessel had been launched in the Clyde, and furnished with 
boilers and engines; and that there was reason to believe 
that she was equipped^ furnished, or fitted out contrary 
to the provisions of the Foreign Enlistment Act, and 
''with intent that she should be used by the so called 
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Ccmfedcnte Stetet of America^ ia hortilo opetmiioni 
the United Stfttee of America with which her Majesty is in 
■mitj:*' findi thnt the petition farther sets forth that oer- 
tnin ■hot-ncksy ring-bcdto for gon-tacklee, end powder »*> 
nnnee with which ihe was famished, had been removed 
from the vessel shortly after she was launched, and were 
oopo eal ed in a store near the said shipboQding yaid; that the 
vessel herself had been lawfully soized on lOfch December, 
1868, <<in her Majesty's name and authority, by Frsderidc 
William IVevor, Collector of Customs in Glasgow, under 
direction of the Lord Advocate, as liaving been armed and 
equipped in contravention of tbo 7 th section of the said 
statute;" and '* that all concerned in the equipment or fumiBh- 
ing of the said vessel have been guilty of a misdemeanour 
under the fHroviiions of the 7th section of the sud statute 
(59th Geo. III., cap. 69), and it is necessary for the purposes 
of justice that the said shot-radu, etc., should be removed 
and preserved in safety nnder judicial authority:" finds that 
the petition aocordingly concludes with a craving for a war^ 
rant to search for and take posseuion of said shot-racks and 
other articles, " and to deposit the same in the custody of the 
Clerk of Court, to be retained for the purpose of evidence," 
and warrant was granted of the same date in these terms by 
one of the Sheriflb-Substitute: Finds that although the said 
petition is somewhat vaguely expressed, and does not set 
forth the intention of the Procurator-Fiscad to proceed agaiost 
any particular person or persons as guilty of the misde- 
meanour referred to, it nevertheless states enough to justify 
its craving, seeing that where a crime or offence has been 
committed, the Procurator-Fiscal, although he may not have 
ascertained who the guilty party is, is entitled, for the public 
interest* to obtain a warrant for recovery of such evidence 
as may aid him in briugmg home the charge, and pave the 
way for a subsequent apj^ication for a warrant to appre- 
hend, and the fair import of said petition, taken as 
a whole, is that it was with that view warrant was 
asked to take possession of the shot-racks, etc.: Finds 
farther, that the objection taken to the petition in point of 
form, and on the ground of want of jurisdiction, founded 
on the provisions of section 4 of the 59th Qeo. III., cap. 69, 
is not valid, in respect that, although by sud section it is 
made competent for a Justice of the Peace to issue a war- 
rant for the apprehension of the offender on information on 
oath bdnff laid ttefore him that the statutory offence has been 
oommitted, and to send the accused party to jail wheu appre- 
hended, this does not ezdode the common law jurisdiction 
of the Sheriff Court in all cases of crime, the more espe- 
cially as it is expressly enacted by the same section that Uie 
offence created by tiie Act, when committed in Scotland, 
" shall, and may be, prosecuted in the Court of Justiciary, 
or any other Court competent to try criminal offences com- 
mitted witMn the county, shire, or stewarty within which 
such offence was committed:" Finds that, such being the 
circumstances connected with the original petition of the 14 th 
of January last, the application more particularly founded on 
in defence to this action on which the warrant to carry off 
the effects now in question was obtained, is a minute annexed 
to said petition on the 8th instant in the following terms: — 
** From further inquiries made and information received by 
the petitioner, it appears, and there is reason to believe, that 
there are at present in possession or custody of John M 'Far- 
lane, calenderer. No. 44 Mitchell St., Glasgow, a bale or truss 
of grey cloth, a large box, and two smaller boxes, and a box 
or chest, like a seaman's chest, and that these were deposited 
or caused to be deposited with him by J. H. North and G. 
T. Sinclair, lately residing at No. 82 India Street, Glasgow, 
who, there is reason to believe, were concerned in the equip- 
ment and furnishing, or in attempting to equip and furnish, 
the vessel Canton or Pampero, referred to in the foregoing 
petition; and there is reason to believe that the said grey 
doth was intended to be cut, and made up into clothing, for 
officers and seamen to be employed on board of the said 
vessel, in contravention of the said statute; and there is 
reason to believe, also, that the said boxes and chest con- 
tain articles that were intended to be used as equipments 
and furnishings of the said vessel; and it is necessary to 
secure the same and any other artides deposited with, and 
now in the possession of, the said John M'Farlane, in his 
said premises in Mitchell Street aforesaid, for the purpose of 
evidence on the approaching trial, on the information of 
Her Mj^esty's Advocate against John Fleming and others 



before the Court of Exchequer in Edinburgh; aod iaoriv 
thereto warrant of the Sheriff is craved to search for nd 
take possessioik of the said bale or trass, and the ittd bom 
and chest, and other artides deposited with, and new it 
; posBSRsion of, the said John M'Farlane as aforesaid, ak 
also warrant to dte witacMes for precognition therenunt:' 
, Finds that, of the same date, the Sheriff granted oa da 
, minute the following warrant:—** Having considered the 
I foregoing |)etition, with the above rdative minute bj Os 
1 Procurator^Fiscal, grants warrant as craved in sakl mias^ 
' and to deposit the articles referred to in the hsadi oT 
the Clerk of Court: " Finds that the pecvliaritj of \k 
foregoing minute is that it not only does not set fiitk 
that the object of asking warrant to search for ud 
take possession of the packages in question is wit^ i 
view to the institution of criminal proceedings agiia t 
I any person or persons, but, on Uie contrary, expwalj 
I states that it is necessary to recover the packages, "h 
I the purpose of evidence in the approadiing trisl oo v» 
I information of Her Majesty's Advocate against John Ftoiaj 
and others before the Court of Exchequer in Edinboigfc: 
I Finds that said minute gives no account of the Bstarew 
character of said "approaching trial," and no reference what- 
ever is made to it in the petition itself on which said nuBBte 
I is engrafted: Finds that the granting of a criminal wimnt, 
I solely to enable the Procuratoi^Fiscal to supply evidence Jj 
-be used in an Exchequer trial, is a procedure in support rf 
! which no precedent has been adduced: Finds that it isat^ 
, events a warrant of a totally different deecription fron W 
which is usually granted to a Fiscal with a view to a cnmjMi 
' prosecution: Finds that, as regards the approachiasf tml a 
the Court of Exchequer, it is admitted to be not a tfial « UJ 
, person chaiiged with the offence set forth in the 7lh sectjoaw 
I the Foreign Enlistment Act, but a jodidal procednre te 
ascertaining whether the seixure of the Pampero w * 8^ 
seizure, and whether she shall be forfeited in respect ^w 
illei^ purpose to which she was intended to be applied: TvA 
that although said inqmry points to penal oooseqaences, tfj 
though the Exchequer suit may be fairly described ss a paw 
I action, it is not, either in form or in essence, a criminsl pw- 
; cedure, which must in every case be directed againstacnfflutf 
Finds that in the Exchequer trial the law officers of the Uow 
are daimants on one side, and the builder* and ownen of tt» 
vessd are daimants on the other, and although to make good 
their cUim the Uw officers must esUblish that a iti*ot«7 
ofience has been committed, it does not follow that ti>e pen«s 
who wUl suffer by the forfeiture have been guilty of *J|* 
ofience: Finds that the legal compulsitors b^ T''"***!*^*! 
is obtained in dvil or penid actions and in criminal prooedow 
are diflbrent, and it is a sacred rule that the public pi^^ 
isnotentitiod to call to his aid, in any other spedes « ■jw 
the power with which he is armed for the safety of the JjJJJ 
in eriminalibut: Finds that the defenders, having mstttalM 
by the petition No. 7 certain procoedings with a ▼»«*. *^**J 
prosecution of some person or persons as gwXty of a ^''^. 
offence, were not entitied to tack on to said petition » J^"^ 
for a warrant, not with the view of following out ■•^^^JIT 
cution, but for the purpose of obtaining evidence for one on« 
parties in a suit, with the institution or following out of wia» 
the defenders as ProcuratorsFiscal have nothing to do^J^ 
"ihat the minute annexed to said petition most ^^, J^ 
Bented, and the warrant obtained upon it must '^*J^^ 
granted jper tnctti'tam, and the defence to the P'^'f^'JfxJ 
that the packages in question were taken away "in ^°r 
course of the administration of criminal justice" &ita: -J** 
fore, and under reference to the annexed ^^**» ,'*'^ j^. 
defences, continues the interim interdict, and ordains tw . 
fenders to re deliver and restore the sud packages as «»»^ 
But in respect of the noveUy and nicety of the qao8tion>* 
issue, and that the defenders acted in virtue of » wsttsbh 
finds no expenses due, and decerns. .^ 

Note.— The 7th section of the Foreign EnHslm»« /^ 
creates a misdemeanour or offbnce, and dedaies a '^""^'^ 
The two things are distinct; the person guilty of the o»»^ 
may be proceeded against, although tiiere be no ^. 
with a view to a forfeiture; and the forfdture ni»y **. 



suited in without any criminal charge being pW®"*?^!!!! 
an individual. By the 4th section the ofifenoe is to be I>^ 
cuted in "the Court of Justidary in Scotland, or *°y^ 
Court competent to try criminal offences;" by the Tfch »«»■ 
the forfeiture is to be proceeded with "in sudi Coartf 
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Bl^ps or veBflels nuiy be prosecuted and- condemned for any 
breiEtoh of the Uwa made for the protection of the revenues of 
Oustoms and Excise, or of the laws of trade and navigation." 
37boee are not criminal courts. The 57th section of the Con- 
■olidation Excise Act, 7 and 8 Oeo. lY., cap. 53, provides 
ttuat "all goods, commodities, and chattels seized, as forfeited, 
under, or by virtue of this Act, or any other Act or Acts of 
X*ttTliameQt relating to the revenue of Excise, may be re- 
'turned for condemnation, and condemned in Her Majesty's 
Oourts of Exchequer at Westminster, Edinburgh, and Dub- 
lio. respectively; and the 58th section provides that the 
Oourt of Exchequer in Scotland shall exercise the like juris- 
diction, and employ the same process for the recovery of 
debts, penalties, and forfeitures, as the Court of Exchequer 
iu England; and more explicitly still, the 10th section of the 
foreign Enlistment Act spedally provides that any forfei- 
tures inflicted by the Act " may be prosecuted, sued for, and 
reoovercd by action of debt, bill, plaiut, or information, in 
the Oourt of Exchequer, or in the Court of Session in Scot- 
land, in the name of Her Majesty's Advocate for Scotland, or 
lu the name of any person or persons whatsoever.'' Tho<, 
Court of Session was constituted the Court of Exchequer in 
Hcotland by the Act 19th and 20th Vict., cap. 56. By sect. 
9 of that statute it is enacted that all cases commenced by 
Bubpoena " shall be conducted as nearly as may be in confor- 
mity with the procedure before the Oourt of Session in ordi- 
nary actions;'^ and section 11, which prescribes the procedure > 
in cases of soizuro and forfeiture, after directing as to certain 
preliminary steps to be taken before the Lord Ordinary, 
enacts that, after information of seizure has been lodged, 
*' the procedure shall thenceforward be conducted as nearly 
as may be in the lil&e manner as in ordinary causes, com- 
znauced by subpoena and information." It is quite under- 
stood and settled in England, that an Exchequer process 
prooeoding on information "is only a civil process for 
recovery of a debt due to the Crown" (Bateman's Laws 
of £xcUe, p. 69). Another writer says: — "An infor- 
mation on behalf of the Crown, filed in Exchequer by 
the Attorney - General, is a proceeding for recovering 
money or other chattels. It is grounded on no writ 
under seal, but merely on the intimation of the Attorney- 
General, who gives tue Court to understand and be in- 
formed of the matter in question, upon which the party is 
put to answer, and trial is had, as in suits between subject 
and subjects'* {Kerr'M Ad ion at Law, p. 43). Substantidily, 
therefore;, the "approaching trial before the Court of Ex- 
chequer in Edinbuiffh" has very much the character of 
what with ns is caUed a multiplepolnding, in which the 
right to a fund in medio is maintained by different claimants. 
The real question at issue in this action is whether criminal 
procedure at the instance of the Procurator-Fiscal can be 
made ancillary to the objects of the informer, as one of the 
claimants in said suit. The general rule is that a criminal 
warrant is only issuable when the punishment of a criminal 
is contemplated. The defenders admit that the Exchequer 
case has no such object in view. The Lord Advocate is no 
doubt the informer, just as any other person might have 
been; but he is not there in the exercise of his criminal 
functions. He is claiming a ship alleged to be forfeited; he 
is not insisting for the pumshment of an individual. The 
procedure which has already taken place, as instructed by 
tbe^ printed record produced, ia entirely that of dvil process. 
Written pleadings have been lodged, discussions have taken 
nlaoe before the Lord Ordinary, and Interlocutors pronounced 
by him have been taken by an appeal to the Inner House; a 
commission has been granted to take the evidence of a 
witness abroad, and a diligence has been issued against 
haven; bills of exoeption, motions for a new trial, and appeal 
to the House of Lords, have all been stated to be competent. 
If the forfeiture is declared, the claimants are liable in 
"double costs of suit." All this is inconsistent with and 
•bsoiately opposed to the idea of criminal procedure. As a 
part of his cUUgenoe against haven, the informer asked to be 
aUowed to demand from them "the whole equipments, 
fittiQgB, and furnishings 'of the ship,* in so far as not already 
■ttaed for the use of Her Majesty." This would have covered 
the packages now in question; but the Oourt refused to grant 
rach diligence, although the Lord Advocate said, " I have no 
other mode of recovering them." The Oourt, however, ex- 
pnady reserved consideration of any application whioh might 
«o rm^ to it for « wwnot or <Mde( to rcoeiv^ ^'fittings 



belonging to the ship in the hands of other parties not ye^ 
delivered, but ordered by the owners or builders, and which 
would prove her warlike character." The Loxd President 
said, " If you want an order, or anything of that kind, it is 
another matter;" to whloh the Lord Advocate answered, 
" We shall probably apply to the Lord Ordinary." If, inde; 
pendent of all this, the defenders were to be held entitied to 
a search-warrant without any intimation to the parties inter- 
ested, and with no view but to aid the proof of the informer 
in the Exchequer case, it appears to the Sheriff-Substitute 
that this would bo mixing up criminal and civil procedure in 
a manner hitherto unknown, and would be giving a dangerou9 
advantage to one party over another in a suit conducted in a 
civil Court, and according to the form^ of civil process. It 
would, besides, be an unauthorised manner of aiding a higher 
Court to explicate its own jurisdiction, and an interforence 
with procedure of which that Court alone has the control. 
At the same time, there can be no reason to doubt that tliQ 
defenders acted in the most perfect bona Jldea, having been 
plaoed in novel and peculiar circumstances. The case of the 
Pampero is the second which has ever arisen in a Court of 
Justice upon the 7th section of the Foreign Eulistmeut Act, 
the only other being that of tlie Alexandra, which is still in 
dependence in England. It cannot, therefore, be matter of 
surprise that nice and dlfticult questions in point of forni 
should have arisen in the course of the anxious and important 
procedure, of a double character, which has been thought 
necessary. One such question haviog been raised by Uiis 
action, tlie Sheriff-Substitute had only one duty to discharge, 
which was to give a conscientious judgment according to tiie 
best of his knowledge and belief. 

Both parties appealed — the petitioners against the 
findings as to expenses. Sir Archibald Alison jrO't 
nounced the foUowlDg judgment: — 

Having heard the procurator for the pursuers and counsel 
for the defenders, under the mutual appeals for the parties 
upon the Interlocutor appealed against, closed record ana 
whole process, Finds that it is a general principle of law that, 
in the general case, the civil and criminal Courts are to be 
kept clear of each other, and that the machinery by which 
their decrees and sentences respectively are to be enforced is 
to be kept apart, and not intermingled with each other: Finds, 
however, that an exception to this general principle is admlttecl 
in our law, both statutory and common, in certain cases 
where, from the intricacy of the matter involved in the alleged 
offence or its running into an accounting which it is scarcely 
possible to bring in a conclso form before a jury, the forms of 
the civil Court appear to be more suitable for it than those of 
the criminal: Finds that, among others, an example of this is 
to be found in the case of a charge of fraudulent bankruptcy^ 
in regard to which it was enacted by the Act 1696, cap. 5, 
that the cognisance of that offence is remitted to the supreme 
Olvil Court, who are empowered not only "to declare the 
offender infamous, but to punish him by banishment or other- 
wise, death excepted, as they shall see cause, according to the 
measure of his fault:" Finds that the jurisdiction of the Court 
of Session, though a civil Court, was in this matter held to bo 
so completely extended by statute to the imposing of criminal 
punishment that in the case of James Duncan v. Oie LttcL 
Advocatey 21st January, 1823, it was decided by a majority of 
the Justiciary Court that that supreme criminal tribunal was 
not competent to the trial of cases of fraudulent bankruptcy, 
in consequence of which the statute 7 and 8 Geo. IV., cap. 20, 
was passed, which enacts thali it shall be competent to prose- 
cute all persons accused of fraudulent bankruptcy in' Scotland 
before the High Court or any of the Circuit Courts of Justi- 
ciary, "and to inflict such punishment on persons convicted 
thereof as is now competent for the Lords of Session to award 
against persons convicted of the same crime:" Finds that 
another instance of civil Oourt possessing a uuxed civil and 
criminal jurisdiction in matters peculiar tp this cognisance, is 
to be found in the statutes relating to the protection of the 
public revenue, which, though privative to the Court of 
Exchequer, which is essentially a civil Court, may yet bo pro- 
secuted to the effectof imposing heavy fines and imprisonment in 
that Court, whioh are frequentiy inflicted on defenders by that civil 
tribunal, and often exceed in severi^, from the magnitude of the 
fines imposed, the punishment inflicted on persons convicted of 
^ Imom d^i^ m «iq regular %\)fcm» or inferior orinuoal 
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Coorts! Finds thai it is another principle in the law of Scotland 
that it is competent either for the Justiciary or Sheriff Goart 
to entertain, and it is the duty of the pubUo prosecntors in 
snoh Courts respectiTely to bring before tiiem cases of incipient 
or suspected crime, in which material or real evidence exists, 
or is suspected to exist, of a crime or ofifonce either completed 
or in the course of completion, whether it be a malum in te or 
a nta^tim prdkibitum, and whether or not any person has been 
apprehended or can be condescended on as accessory to such 
crime or offence, and that the whole powers and machinery of 
the criminal law may be called for and put in force for the dis- 
covery of the particulars of such crime or offence, the security 
of the lieges, and the discovery and apprehension of the per- 
son suspected as guilty of it: Finds, upon this principle, that 
if information should be laid before the Procurator-Fiscal to 
the effect that a serious crime, such as murder, housebreaking, 
or robbery has been committed at a particular time and place, 
or that arms or gunpowder are collected and stored, as sus- 
pected for a treasonable purpose, or that some operations dan- 
gerous to the lieges are going on in a crowded locality, it is 
competent for tiie Procurator-Fiscal to apply for, and the duty 
of the Sheriff to grant, a warrant to search for the particulan 
of the alleged offence, and for securing and seizing articles that 
may bo used as evidence of the crime, under tibe control of 
the Court, and depositing them in a place of safety with a view 
to their being made use of, either for intermediate measures 
of precaution, or being used in evidence at the trial of any per- ' 
sons who may hereafter be apprehended as guilty of the offence 
or crime, and that although no person at the time of granting 
such warrant is either known or suspected to be implicated in 
such offence: Finds that this principle applies equally to of- 
fences of the nature of mcUa prohUnia as to mala in se, being 
contraventions of the universal moral law; as, for example, it 
applies to searches of stores for smuggled goods, or weapons to 
be employed by smugglers against excise officers, or to the 
search for stills or o^er implements for evading the excise 
duties, as wedl as to warrants for searches for suspected articles 
or articles of evidence in cases of treason, murder, fire-raising, 
or housebreaking: Fmds, however, that in all such cases the 
Procurator-Fiscal must pray for, and the warrant must autho- 
rise a seaitdi only in particular places specified in the applica- 
tion or warrant, and to the effect only of security to the lieges, 
and to be used as evidence in any future trial for the crime or 
offence charged: Finds that the test of the competency of 
applying for such a warrant in any Court before which a pro- 
cess depends in which it is demanded, depends upon the fact 
whether in that process there is an o^nce charged— whether 
malum prokibUwn or malum inte, and whether there are penal 
oonolusionsin the process consequent on that charge, and which 
the Court is competent to entertain: Finds that on this pvin- 
dple^ beyond all doubt, it is competent for the Court of Sesaon, 
if a prosecution for fraudulent bankruptcy is brought before it, 
or a charge of fraudulent bankruptcy is made without the guilty 
party being discovered, to grant a search warrant for recovery 
of books or mataial documents to support the charge, or the 
tramng out of the guilty party, though not yet duoovered: 
Finds that the competency of applying to any inferior Court 
for a search warrant to lend its assistance by an auxiliary 
nroceas for tiie recovery of artidee, or the tracing out of evi- 
dence that may be of importance in the course of the trial 
before the superior Court, depends upon two thing8---fir8t, 
whether tiie supreme Court in which the process originated 
could be, or was, in the circumstances, competent itself to 
grant such a search warrant; and, secondly, whether the 
Inferior Court to which the application is made has jurisdic- 
tion territorially, and from the nature of the offence alleged 
to have been committed by some person or persons as yet 
undiscovered: Finds that the statute founded on under the 
prosecution before the Court of Exchequer at Edinburgh is 
the Foreign Enlistment Act of 59 Geo. III., cap. 60, which 
b intituled ''An Act to prevent the enlisting or engaging of 
His li^esty*s subjects, and the fitting out or equipping in 
His Majesty's dominions, vessels for warlike purposes without 
His Majesty's license:" Finds that by sect. 7th of thii Act it 
Is enacted that if any person in the United Kingdom shall, 
without the leave and license of His Majesty, '* equip, fur- 
nish, fit out, or arm, or attempt or endeavour to equip, fur- 
fi\ u\ fit out, or arm, or aid, assist, or be concerned in the 
•quipping, furnishing, fittioff out, or arming of any ship or 
veaiel with hitent, or in order that snch ship or vessel shall 
]^ 9m{^o7ed ia thA mtWoq of any foroigu prinoe^ statoi or 



potentate, or of any foreign colony, province, or port of any 
province or people, etc., as a transport or storesbip, or with 
mtent to cruise or commit hostilities against any prince, state, 
or potentate with whom His Majesty shall not be then at war; i 
or shall, within the United Kingdom, or any of His Maiesty*! 
dominions, issue or deliver any commission for any snip or 
vessel, to the intent that such ship or vessel shall be employed 
as aforesaid, every such person so oflEending shall be deemed i 
guilty of a misdemeanour, and shall, upon conviction thereof ! 
upon any information or indictment, be punished by fine and I 
imprisonment, or either of them, at the discretion of the 
Court in which such offender shall be convicted; and every 
such ship or vessel, with the tackle, apparel, and furniture, 
together with all the materials, arms, ammunition, and 
stores which may belong to, or be on board of, any such ship, 
shall be forfeited:" Finds that, by section 10th of the sams 
Act, it is enacted "that any penalty or forfeitore in- 
flicted by this Act may be prosecuted for, sued, and 
recovered in the Courts of Record in Westminster or 
Dublin, or in the Court of Exchequer or Court of 
Session in Scotland, in nam 3 of His Majesty's Attorney- 
General for England or Ireland,' or of His Majesty's Ad- 
vocate for Scotland, or in the name of any person or 
persons whatever, and in every such suit the person against 
whom judgment shall be given for tMj penalty tt forfeitmn 
under this Act shall pay double costs of suit; and one moiety 
of every penalty to be recovered by virtue of this Act shall 
go and be applied to His Majesty, his heirs and suecessors, and 
the other moiety to the use of such person or persons as shaU 
first sue for the same, after deducting the charges of prose- 
cution tor the whole:" Finds that the true test of the dis- 
tinction between civil and criminal actions is to be found in 
Baron Hume's words, in the very first page of his "Criminal 
Law,** in this, that proper criminal actions are those in whkh 
either without reparation to the injured party, or in addition 
thereto, a certain penalty is imposed upon the offender ta 
vindictum publicum, or in expiation to the public: Finds that, 
applying this test to the Act of Parliament under which the 
proceedings before the Court of Exchequer have been brought, 
these proceedings must be held as of a mixed description 
rekting to a charge which is declared by the statute to be aa 
efenee amd misdemeantmr punishable byjine onci impriwnmeni^ 
and which concludes also for the forfeiture of the vessel, with 
its whole tackle and appurtenances, one-half whereof is de- 
clared by the statute to go to Her Majesty in vindieta puUtM, 
which is a highly penal condusion, and one-half to the Lord- 
Advocate as the party sueing out the suit, which is a patri- 
monial or dvil interest only: Finds that in the opiniobs 
delivered bv the Judges of the First Division in the Exdiequer 
it was laid down by all the Judges that the case was of a 
highly penal character, and that as such the usual proceedings 
in purely dvil cases should not be followed, but the form 
apiiioable to criminal proceeding should be adopted, vis., that 
questions of relevan<^ should be dedded before g^ing to 
trial— the Lord PresidEsnt stating, " here the case is of a penal 
€haracter and alleged contravention of a statute, the conse- 
quences of such contravention being punishment by fine md 
%mprimmment, and forfeiture of valuable property. It is most 
consistent with our practice in prosecutions for punishment 
that such questions should be disposed of before going to trial, 
and altiiough this prosecution is for the forfeiture only, and 
not for the fine and imprisonment, there does not appear to 
be any suffident reason why the same course in this respect 
should not be followed which undoubtedly would have 
been followed if a prosecution founded on the same facts 
had had for its objects fine and imprisonment, and not 
merely forfdture:" Finds that the condusion for forfetturs 
of the vessel in the information before the Court of 
Exchequer is of a far higher penal character than any 
fine or imprisonment which could be oonduded for in 
any complaint of a strictly criminal nature — ^the iorfdtnre 
involving the loss of property to the defenders probably more 
than twenty times the amount of any fine that would likdy 
be imposed: Finds that the Lord- Advocate having applied to 
the Court of Exchequer at Edinburgh for a diligence to re- 
cover the equipments of the vessd, the Court unanimously 
held that the demand to recover the equipments could not be 
granted in the form of a diligence against havers, not because 
the Lord- Advocate was not entitted to get tiie equipments 
with the view of bdng produced in evidence at the trial in 
lomo w»7i bat bocavso » diligenoo wm tiie fonn appUcaUe to 
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tbe recovery of writings, and not for the recovery of the ip$a 
corpora of moTeables, how important soever as evidence in 
the case: Finds that Lord Beas, in delivering his opinion, 
■tated, " I by no means say that the Lord- Advocate might 
not get a warrant which would sabstantially serve his purpose, 
but he cannot get it in the form of a diligence against havers;" 
and Lord Ardmillan said, " I don*t think the Lord-Advocate 
is entitled to obtain opportunities of seizure by using a dili- 
gence against havers; but I think he is entitled to any 
formal warrant by which he can be aided in procuring the 
equipments of the Pampero, wherever they are, which he 
thinks may be evidence in (ho case:" Finds, therefore, that 
the opinion of the Court in the Exchequer cane, so far as 
i|itherto expressed, is, that the case of the Lord- Advocate, as 
it stands on the information in Exchequer, is of a mixed 
-penal and civil character, and that the penalties which the 
statute roedfiea are for misdemeanours and offences: Finds 
that the Court of Exchequer have expressed an opinion that 
the equipments of the vessel may be competently recovered 
by Her Majesty's Advocate under a proper formal warrant; 
but that a diligence against havers for recovery of writings is 
not the proper form for effecting that object: Finds that the 
application to the Sheriff by the Procurator-Fi8ca^ under 
which the warrant to seize the goods in question in the 
present case, bears upon its face to be ancillary to, and the 
warrant was craved to seize the goods in order to be used as 
evidence at the trial of a case subatentially of a highly penal « 
character, though decUured by statute to be competent before 
the Court of Session or Court of Exchequer: Finds that such 
an application was competent, and that the Sheriff was bound 
to grant the warrant craved, in respect that it was anciUary 
to an action containing criminal and penal conclusions; and 
the articles for which the warrant craved and granted was 
intended to be procured in evidence were locidly situated 
within the jurisdiction of the Sheriff, and their seizure was 
craved to explicate the jurisdiction of a superior Court crindnal 
in this matter, just as this Court issues its warrant for re- 
covery of articles in cases of murder and treason privative to 
the Court of Justiciary: Finds that the circumstanoe of there 
bang no persons charged with a crime or offence under 
the Procurator-Fiscal's application, under which the war- 
rant to seize the goods in question were seized, did not 
render the application, or the warrant granted under it, 
open to exception, in respect it is the crime or offence, 
not the criminal, which renders such an apfdication 
competent, and tiie offence alleged to have been com- 
mitted in the equipment of the Pampero was stated 
in the application to have been committed within the county 
of Lanark, and the articles craved to be seized were in the 
same county, and the whole prooeediog was ancillary to a< 
competent criminal and penal proceeding depending before 
the Court of Exchequer: Finds, therefore, tbat the applica- 
tion by the petitioners in the present case, to have the articles 
which were seized under the warrant granted by the Sheriff, 
upon the application of the Procurator-Fiscal, restored, as 
having been improperly seized, cannot hoc statu be granted, 
and alters the Interlocutor appealed against accordingly: 
Finds, however, that although it was competent for the re- 
spondents to apply for, and the Sheriff to grant, a warrant to 
seize the articles in question to bo used in modum probaiionu 
in the Supreme Court, yet it does not follow from that, that 
when so seized, they can either be opened or retained for an 
indefinite time, and that it is the duty of the Court to take 
oare that the circumstance of the boxes and articles being in 
the meantime secured in manibus curiai may not be twisted to 
the prejudice of either party: Finds that if the Interlocutor 
under review were to be simpliciter adhered to, and the boxes 
and other articles ordered to be restored to the petitioners, 
the Lord- Advocate, at the approaching trial of the case in 
Exchequer, might be deprived of most important evidence, 
because the petitioners, the moment they got back the boxes 
and articles, might throw them into the fire or send them out 
of the country beyond the reach of either Court: Finds, on the 
other hand, that it warrant was granted by the Sheriff to open 
the boxes and make an inventory of the articles they contain, 
or allow a portion of them to be retained as evidence— as is 
prayed for in the respondent's counter petition—it might 
equally injure the owners of the vessel threatened with its 
forfeiture, and that without these owners the real parties 
interested having been at all heard for their interest in the 
cause which has hitherto been entirely between the Pro- 



curatox^Fiscal and the parties who happen to be the mere 
custodiers of the boxes in Glasgow at the time they were 
seized: Finds, separatim, that were the Sheriff to pronounce 
absolutely on the present case either way, he would be 
virtually disposing of an important branch of the process in 
Exchequer, when it is not before him, but before the Supreme 
Court of Exchequer at Edinburgh, by whom alone such 
important questions should be determined: Therefore, upon 
the whole, recalls hoc Uaiu the Interlocutor appealed, and, in 
lieu thereof, sists process for fourteen days from this date, in 
order to give Her Majesty's Advocate an opportunity, if so 
advised, of applying to the Court of Exchequer for a warrant 
to have the boxes and articles in question either removed to 
Edinburgh, or to have Ihem and their contents disposed of 
here iu such way as shall be directed by the warrant of the 
Supreme Court: And in the event of such warrant being 
applied for, sists process till the same shall be finally disposed 
of, under certification that if within the same period such 
warrant shall not be applied for, the Interlocutor under 
review will be simpliciter reverted to: And meanwhile ap- 
points the boxes and articles in question to be retained in 
manibua eurice unopened, subject to the future orders of the 
Supreme Court, or of this Court. 

Act. John Naismith AU, Adah Giffobd, Advocate. 
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Donald v. FoRSYxn. 

General Turnpike Act 1 & 2 William IV., cap. 43, sect. 
37__Burial Grounds (Scotland) Act 18 & 19 Vict., c. 
08, sect. 22 — ^ToU dues — ^Exemption from. — A car- 
riage teas hired to take a body and the mourners to a 
burying-ground. On its way to the dwelling-house^ the 
carriage passed through a toll-bar^ and toll dues were 
asked and paid, l^he same carriage returned with 
the body and the mourners^ and passed through the 
same bar on its way to the church-yard^ but no dues were 
asked. In an action for repetition of the dues charged 
andpaidf decree given for the sum sued for. 

The pursuer in this case, ivho is an inn-keeper in 
Coatbridge, Old Monkland parish, was employed 
by a party in Airdrie, New Monkland parish, on 
19th October last, to send a hearse or mourning 
coach to lift the body of a child at the west-end of 
Airdrie, and to carry it, with the mourners, to the bury- 
ing.ground at Gartsherrie, in Old Monkland parish. 
Toll was charged and paid for said hearse or mourning 
coach at Coatdvke toll-bar. Old Monkland^ when pro- 
ceeding to Airdrie for the above purpose. The coach 
passed through the same toll-bar with the body and 
mourners on their way to Gartsherrie, and it did not 
again pass through said toll-bar with the mourners, al^er 
the funeral. Repetition of the toll so paid is now 
sought, on the ground that the coach at the time was 
going to a place of interment, on the occasion of an in- 
terment under the exemption clause in the Burial 
Grounds (Scotland) Act, 18 and 19 Vict, c. 68, sec. 22, 
which enacts, that ^^no funeral procession, or carriage in 
such procession, and no foot passenger shall, while goifig 
to, or returning from, the place of interment on the oc- 
casion of any interment, be liable in any toll or pontage.*' 
The point in dispute is a very nice one, and, as might bo 
expected, the above clause has given rise to a great di- 
versity of opinion among the Judges who have had oc- 
casion to interpret it. AVith very great hesitation, I 
have come to be of opinion that, in the present case, the 
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clause of exemption applies, and that the pnreiier is 
entitled to repetition of the toll charged. Had the pur- 
8ner*8 carriage started at first from Airdrie with the 
body, carrying it to Gartsherrie, and then returned to 
Airdrie after the funeral, no toll could have been exacted 
on a fair reading of the Act, notwithstanding the 
exemption, if taken literally, is only to a funeral pro- 
cesfiion, and the carriages in such procession going or 
returning — ^although, de facto^ in ordinary cases the 
fbneral procession terminates with the deposit of the 
coffin in the grave. It appears to me that it would be tak - 
ing too narrow and limited a construction of the statute to 
hold that toll is exigible when the hearse or coach in 
which the body is to be carried passes through a toll- 
bar empty, in order to lift the body, and then returns 
through the same bar with the body, while it would 
have been exempt had it first started with the body, and 
then returned empty. The General Turnpike Act, 1 
& 2 William IV., chapter 48, section 87, enacts, that 
no toll shall be demanded or taken '^from any person 
going to or returning from his, her, or their usual place 
of religious worship." In construing that clause, Lord 
Handyside held, in Spottiswoode y. Dryden^ 22d Decem- 
ber, 1855, that post horses hired by Spottiswoode to take 
him and his family to church were exempted from toll, 
both on their way to his house to draw his carriage 
to church, and on their way back to the stables of ^e 
horse hirer, after having deposited him and his family at 
home on their return from church. His Lordship re- 
marks:— '* As Uie horses go from the stables of the horse 
hirer to the pursuer's house, they cannot be said to be 
accompanied by a person going to his place of religious 
worship; and so again, when the post-boy returns with 
them at the close of the day, it cannot be said that they 
are accompanied by one returning from his place of re- 
ligious worship." So that in neither case were the terms 
of exemption literally complied with. Still Lord Ilandy- 
side held that the spirit of this particular exemption 
should cover the pursuer's claim, and that "a narrower 
construction would, in many instances, render the exemp- 
tion nugatory." This judgment was adhered to by the 
Inner House. In Hincksman v. Buist^ 15th Dec, 1855 
{Law Chronicle^ vol. i., p. 59), the Sheriff-Substitute 
(Grant) sustained a claim of exemption under the 
^urials' Act, but the Sheriff-Depute, A. Earle Monteith, 
in altering the judgment of his Substitute, stated, as the 
reasons of his reversal, that in that case, the procession, 
when it did take place, was at Newburgh, and did not 
come within ten miles of Balgarvie bar, where exemption 
was claimed ; and further, that the hearse did not pass 
the toll-bar on the occasion of an actual interment, but 
with the view of being employed in an interment at 
another and distant place on a future part of the day, or 
it might be on a subsequent day. Sheriff Monteith 
adds — It was a mistake on the part of his Substitute to 
represent that every word of Lord Handyside's reason- 
ing, in the case of Spottiswoode^ was applicable to the 
case of Hincksman; but that ^^it would no doubt have 
been applicable if the funeral procession had passed 
through Balgarvie bar, and the question had been 
whether the hearse was to pay toll in going for the body 
which it was afterwards to carry in procession through 
the bar. The two cases would then have been analogous, 
and the reasoning would have applied, as such a Juda- 
ical and narrow construction of the statute aa the affirm- 
ative would have implied, would have tended to defeat 
the obvious intentions of the legislature.*' In this 
reasoning I heartily concur, nnd it appears to me to 
draw the line as correctly as it can be done, between a 
liberal interpretation of the spirit of the Act on the one 
band, and an extension of it to cases not contemplated 
by the Act, on the other hand. To construe the Act 
more rigidly, would not only give an undue benefit to 
parties residing in towns over those resident in the 



country; but it would, in most cases, deprrre the latter 
of all benefit whatever from the Act. Take, for example, 
families residing in any of the parishes around Glasgow, 
such as Rutherglen, Cathcart, Govan, or Gadder, whose 
burial-place is in one of the Glasgow cemeteries. Surdy 
if the carriages go out from Glasgow to one of these 
parishes, and then return to Glasgow with the funeral 
procession on the same day, the same exemption must 
have been intended as if the funeral procesBion bad 
started from Glasgow to the church-yard in one of these 
country parishes, and the carriages had BubfiCM^ueDtly 
returned to Glasgow after the funeral procession was 
over. I may add, that my deciidon would have been 
' different in the present case, if the coach had passed 
through the toll-bar again with the mourners, nft^ the 
body had been deposited at Gartsherrie. 
Ad. R. Watt. Alt, J. K. Pkkblb. 
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SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Shsbiffs Sib A. Altsov ANn Bxll.) 

W. G. Lindsay (James Gilmour's Trustee) v 
Archibald Gilmoub. 

Bankrupt— Reduction— Act of Parliament 1621, c. 18.— 
Circumstances in which certain deeds were reduced^ 
under the Act 1621, c. 18. 
The conclusions of the summons in this action were as 
follows:— Therefore the defender ought to be decerned 
to exhibit and produce before me the following deeds— 
namely, (1) Assignation and conveyance by the said 
James Gilmour, grain and provision merchant, Glasgow, 
of his stock-in-trade and effocU contained in premises 
situated at number twenty-one Cathcart Street, Gor- 
bals, and thirty-nine Nelson Street, Tradeston, both in 
Glasgow, as detailed in inventories annexed thereto, in 
favour of the said Archibald Gilmour, the defender, 
dated the 29th day of June, 1861. (2) Assignation and 
conveyance by the said James Gilmour of outstanding 
debts due to him by John Scholler, Killoch Mill, Wm. 
Young, Carmunnock, and others, in favour of the said 
Archibald Gilmour, defender, dated the said 29th day of 
June, 1861. (3) Assignation and conveyance by the 
said James Gilmour of outstanding debts due to him by 
John Morton, Now Cathcart, William Gibson, Surrey 
Street, and others, in favour of the said Archibald 
Gilmour, defender, dated the said 29th day of June, 
1861 ; and (4) Assignation and conveyance by the said 
James Gilmour of outetanding debts due to him by 
Hugh Gilchrist, Cathcart, William Brown, Bumbank, 
and others, to the said Archibald Gilmour, defender, 
dated the 1st day of July, 1861; or of whatever other 
dates, tenor, or contents the same may be, to be seen 
and considered by me, and the said assignations and 
conveyances, with all that has followed, or may follow 
thereon, ought to be set aside and reduced, or annulled, 
decerned, and declared by my decree to have been from 
the beginning, to be now, and in all time coming, null 
And void, and of no avail, force, strength, or eflTect in 
judgment, or outwith the same in time coming, and the 
pursuer, as trustee foresaid, restored and reponed against 
the same in integrum. In respect the said aasignations 
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were made and granted by the said James Gilmour itf 
favour of his brother, the defender, a conjunct and con- 
fident person with the said James Gilmour, and the said 
pretended assignations were granted without a just, true, 
and necessary cause, and without a just price, and at a 
time when the said James Gilmour was, in the know- 
ledge of the defender, insolvent, and to the prejudice of 
creditors, and the same are by Act of Parliament 1G21, 
cap. 18, and at common law, null and of none avail, 
force, nor effect; and also, in respect the said assigna- 
tions and conveyances were made and granted by the 
said James Gilmour as a part, and in pursuance of a 
fraudulent scheme or device entered into between him 
and the defender for withdrawing from the diligence of 
the said James Gilmour^s creditors, and appropriating to 
their own use the estates thereby pretended to be as- 
signed and conveyed, and were granted when the ssiid 
Jamea Gilmour was insolvent, and without any valuable 
consideration, and to the prejudice of the creditors of 
the said James Gilmour; and in respect the estates of 
the said James Gilmour were, on the 22d day of July, 
1861, sequestrated by the Sheriff of the county of 
Lanark under, and in terms of, the Bankruptcy (Scot- 
land) Act 1856, and the Bankruptcy and Real Securities 
(Scotland) Act 1857, and the Bankruptcy (Scotland) 
Amendment Act 1860, on a petition — ^the first deliver- 
ance on which was dated the day of July, 1861 
—and the pursuer was, on the 30th day of July, elected, 
and, on the 31st day of July, 1861, confirmed trustee 
op the said estates, and as such, and as representing the 
creditors of the said James Gilmour, who have now 
claimed, or who may yet claim, to be ranked on the 
said sequestrated estates, and who were creditors of the 
said James Gilmour at the date of the granting of the 
said deeds, and are yet creditors on the same grounds of 
debt, is entitled, in terms of the said statutes, and at 
common law, to have the said deeds set aside and re- 
duced, and on the said assignations and conveyances 
being reduced, the defender ought to be decerned and 
ordained to hold just count and reckoning with the 
pursuer, as trustee foresaid, for his intromissions with 
the stock-in-trade of debts duo to and other assets 
belonging to tho said James Gilmour, -pretended to be 
assigned and conveyed to him by said assignations 
and conveyances, and with which he has intromitted, 
that the true balance duo by him thereon may be ascer- 
tained; and on the same being ascertained, he ought to 
he decerned and ordained to make payment thereof to 
the pursuer, as trustee foresaid; and failing the defender 
accounting as aforesaid, he ought to be decerned and 
ordained to make payment to the pursuer, as trustee 
foresaid, of the sum of one thousand pounds sterling, 
which should in that caso be held to be the balance due 
by the defender in respect of his said iutromisbious to the 
puisoer, as trustee foresaid, with expenses; and my will 
is, etc. 

After a record had been made up and closed, the 
Sheriff-Substitute pronounced the following Interlocu- 
tor:— 

Having heard parties' procurators, and thereafter made 
Avizandum with tbo whole cause; Allowa the joint minute, 
^0. 28, lodged on tho 28th instant, to bo received, and in 
tWDM thereof oonjolns herewith the summary process of inter- 



dict transmitted of this action, under the Interlocutor of 7th 
March last, and holds the prodaction of the deeds narrated in 
the summons, and sought to be reduced, to have been duly 
satisfied herein as if an order to that effect had been moved 
for, pronounced, and obtempered in initio litis, by the pro* 
ductioDS Nos. 8/1, 8/2, 8/3, 8/4, of said summary process: 
Finds it proved that the said deeds were granted by the 
bankrupt, James Gilmour, in favour of his brother, Archibald 
Gilmour, the original defender, without any just, true, or 
necessary cause, and without just price or consideration, and 
at a time when said Archibald Gilmour was in the knowledge 
of his said brother's insolvency, ia pursuance of a fraudulent 
scheme or device, entered iuto between him and his said 
brother, for withdrawing from the diligence of the granter^s 
lawful creditors, and appropriating to their own use, £e estate 
and effects thereby pretended to be assigned and conveyed: 
Finds that tho said James Gilmour absconded immediately 
after executing the said deeils, and his estates were seques- 
trated on the 22d July, 1861, within sixty days of the grant- 
ing of the deeds, and the pursuer was duly elected and con- 
firmed trustee in said sequestration: Finds that the said deeds 
are, in the circumstances above set forth, null, and of no avail, 
force, or effect, both at common law and under the statute 
1021, cap. 18: Therefore repels the defences, and reduces, 
annuls, decerns, and declares, and likewise restores and re- 
pones the pursuer in terms of the primary conclusions of the 
summons of reduction: Farther, and in respect it is admitted 
that the original defender, now deceased, but who is repre- 
sented by his executrix, the present defender, Agnes Qilmour 
or Keith, intromitted with the estate and effects of the 
bankrupt, in virtue of the pretended assignation: Finds the 
said last-named defender bonnd to hold just oouut and 
reckoning with the pursuer as trustee foresaid, and with 
that view ordains the defender to lodge, within six days, 
a full account or statement of the said intromissions, 
and of the balance due in respect thereof: Slill farther, and 
as regards the summary action of interdict now conjoined 
herewith, recalls the sist thereof, repels the defences stated 
therein, and continues and makes perpetual tho interim inter- 
dict formerly granted: Finds the defender liable in expenses 
up to this date, both in the reduction and the interdict, but 
supersedes appointing an account of said expenses to be lodged 
until the contusions for count and reckoning be exhausted. 

Note. — Where, after insolvency, a person is found to have 
alienated his property in favour of one conjunct or confident, 
the law throws on tiie receiver the onut probandi that the 
transaction was entered into in bona fidet, and for onerous 
considerations. The legal presumption in such a case is, that 
the deed was granted without a just, true, and necessary 
cause, and that the ^grantor was insolvent at the time of 
making it. In the present instance the four assignations 
brought under reduction, and by which everything tho bank- 
rupt had was conveyed to a younger brother, were executed 
within sixty days of bankruptcy, and after the contraction of 
debts, some of which had been constiiuted by decree to the 
creditors now represented by the pursuer. In the face of all 
this, however, the original defender maintained that he was 
ignorant of bis brother's insolvency at the time, and that he 
paid over a fair value, namely, the sum of £930, for the stock, 
debts, and effects conveyed to him, and this defence has been 
adopted by the present defender. The pursuer, though hardly 
called upon to do so, undertook the burden of proving the 
averments set forth by him in the dosed record, and he has 
fully done so. An extraordinary story is told by the de- 
fenders mother of how she got for her son Archibald's behoof 
the loan of the sum of £900 from James Cullou, M.D., 
Airdrie; and he, when examined as a witness, has attempted 
to corroborate the story upon oath; but his evidence has been 
shown to be entitled to no credit. He says he handed the 
money to the defender's mother in his own shop at Airdrie, 
one day about the end of June, 18G1, without taking any 
receipt for it, and that he had had it all in a wardrobe in his 
house for some time previooqly. >Vhen pushed to tell where 
it came from, he says the bulk of it was derived from a sale 
of National Bank stock which he had sold for i:960, and from 
the payment of an account of £298 by John Rankine, writer, 
Airdrie. It is instructed, however, beyond all doubt, that 
neither of these monies came into Cullen's hands till some 
months after the date of the alleged loan, and that when they 
did come, he had other pressing demands upon him by which 
they were more than exhausted, he being throughout IW 
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unable to pay in full his own personal debts. If, then, Archi- 
bald Gilmour, who had been acting as his brother's shopman 
oil a weekly wage, never received an advance of £900 from 
CuUen, he never gave anything to his brother James for the 
assignations, for it is not pretended he had any means of his 
own, or that money was obtained by him in any other way. 
On the whole, it is impossible to come to any other condosion 
than that the present case has disclosed an unprincipled 
attempt to defraud lawful creditors. 

This Interlocutor was appei^ed, and after a hearing 
the Sheriff pronounced the following judgment :— 

Having heard parties^ procurators under the defender's 
appeal upon tiie Interlocutor appealed against, and whole 
process, for the reasons stated in the following Note — Recalls 
hoc 8t€Uu the Interlocutor submitted to review, and allows the 
defender a proof of his allegation, whether express or impUed, 
in his deniflJ of the pursuer's allegation thereauent, that the 
now deceased James Gilmour, the original defender, hf>nafid€ 
paid the full sum stated for the right which he acquired from the 
bankrupt, and allows the pursuer a conjunct probation there- 
with: Grants diligence against witnesses and havers, and 
remits to the Sheriff-Substitute to fix a diet for taking said 
proof, and thereafter do farther in the cause as to him may 
seem just. 

Note. — The Sheriff is by no means prepared to say that the 
final result of the case will not be identical with that at which 
the Sheriff-Substitute has already arrived. But it ap^^ears to 
him that a material step in the process has been overlooked, 
which it is proper to have supplied before the case finally 
leaves the Court. The present action is a reduction at com- 
mon law, and under the statute 1621, cap. 18, of a convey- 
ance, said to have been a fraudulent one to the prejudice of 
the just creditors of the bankrupt. In such a case all that 
the pursuer requires to prove is, the fact of the bankruptcy, 
and of the conveyance challenged having been granted after the 
contraction of the challenged debt. This being established, the 
law presumes that the conveyance was granted without true, 
just, and onerous causes, and this presumption it lies upon the 
defender, holdins by the conveyance, to elide, by proving the 
convevanoe was honestly acquired by a bona fide payment and 
for fnU value. The regular course in such a case, therefore, 
is to allow the defender a proof of the bona fide and onerous 
payment of the alleged price of the conveyance challenged. 
This, however, was not done in the present case, probably 
because the defender had put on record no specific averment 
on his side of the payment of any sum of money whatever; 
but contented himself with simply denying the purtuer*8 alle- 
gation that no money had been paid. Tn this way the parties 
went to proof, the pursuer undertaking to prove (he negative, 
that no money had been paid, which was certainly, to say the 
least of it, an unusnal course of proceeding. Tba pursuer 
did, however, adduce a witness who proved the payment of 
£960 by the leading question, and then he adduced a great 
number of witnesses to prove that the statement made by 
that witness, of the way the money had been got, was utterly 
absurd and incredible, and that the witnesses who told the story 
were for the most part utterly unworthy of credit, llie de- 
fender, seeing that the case had taken this turn, and that the 
pursuer had disproved his own case by proving his witnesses 
unworthy of credit, led no conjunct proof, and the case having 
come up for decision on the proof as it stood, the Sheriff- Sub- 
stitute was so strongly impressed with the absurdity of the 
story told about the defender getting the money and the con- 
tradictions given to it by the principal witnesses who speak 
to it, that he at once decided the case against the defender, 
upon the footing of the pursuer's case being sufficiently proved. 
But the objection to this is, that it is Uie defender s province 
to prove the payment of the money, not the pursuer's to dis- 
prove it ; and tibat however absurd the story told by witnesses 
about the getting of the money may be, and notwithstanding 
the contradictions regarding it, yet he is entitled to prove the 
material allegation on his side, viz., that he actually did bona 
fide pay the money for the conveyance in question. It is true 
he might have proved that, as conjunct to the pursuer's 
allegation, he had paid no money; but from the way in which 
the pursuer led his evidence, and then attempting to disprove 
what his own witnesses had said, it is difficult to say to what 
part of luoh proof the defender's eyidonoe, as to actual pay- 



ment of the money, would have been thereby conjunct. ^ At 
any rate, in a case of thin description, involving serioos 
pecuniary interests as well as others of a still higher kind, it 
\n desirable that there should be no room left for the ple» 
that there has been a miscarriage in the taking of the proof. 
The defender's evidence, such as it is when given, will of 
course be taken into oonsideration in oonjunction with the 
pursuer's proof already led in regard to the mode in which the 
money is said to have been given by the defender, which is 
in substance and reality conjunct to that now allowed to the 
defender. 

The proof ordered was then led, and after parties had 
been heard, the Sheriff-Substitute pronounced the fol- 
lowing Interlocutor: — 

Having heard parties* procurators, and resumed considera- 
tion of the proof, productions, and whole process. Finds that 
the defender has failed to prove that the deceased Archibald 
Gilmour, whom said defender now represents, entered into any 
bona fide transaction with his brother, the bankrupt, Jamei 
Gilmour, whereby the said Archibald Gilmour, in i^orance 
of the then existing insolvency of the said James Uilmonr, 
purchased or acquired the stock, outstanding debts, and with 
a trifling exception, the whole estate of the said bankrupt: 
Finds, on the contrary, that the truth is, that the said Jamei 
and Archibald Gilmour entered into a fraudulent and coUosire 
scheme or device, for the purpose of withdrawing the whole 
assets of the said James Gilmour from the diligence of his 
creditors, and appropriating them to their own use, and the 
deeds under reduction were granted and taken without any 
just consideration, but merely for the sake of giving a ooloor 
to said device: Therefore reverts to, and holds as repeated, the 
Interlocutor of 29th December, 1862, and of new decerns in 
terms thereof. 

Note. — There are two facts beyond all doubt in this cause,— 
1st, that the grantee of the deeds challenged was conjunct and 
confident with the grantor; and 2d, that the graoter was 
insolvent at the time of executing the deeds. The only other 
matter for inquiry is, whether the said deeds were granted 
"for a just, true, and necessary cause." Archibald Gilmour 
was shopman to his brother James at a weekly wage. Jamei^ 
finding his affairs in confusion, resolved to aboocmd, hot 
before doing so conceived the idea of transferring everything 
he had to his brother, so as to prevent his estate falling into 
the hands of his lawful creditors. It was expedient that the 
transference should bear to have been made for onerous con- 
siderations, and Archibald, having confessedly no money of 
his own, applied, it is said, to his mother, a widow, to obtain 
a loan for him, the alleged value of the property to be assigned 
being £930. Mrs Gilmour was willing to oblige her son, and 
was fortunate enough to have for an acquaintance the witnesik 
James Cullen, M.D., Airdrie. James Gilmour, the bank- 
rupt, absconded on Monday, 1st July, 1861. Mrs GiUnour 
states that "on the Tuesday or Wednesday before Jamee 
went away," that is, on the 25th or 26th June, 1861, ''Archi- 
bald told me he was going to buy the leases and the stock of both 
shops, and he wished me to give him some money.** She does 
not say that she was told how much money was wanted; bat 
she lost no time in going out to Airdrie, where, according to 
her evidence and that of Dr Cullen, she got £900 from the 
doctor, in his back shop, on the Wedne^y forenoon. Dr 
Cullen says he expected her to call that day, and had the 
money ready; and Mrs Gilmour says the Dr "had called at 
my house a day or two before, and I had then asked him for 
it, and he had agreed to give it me.** If this be true, she 
must have asked for the money before she knew that her sod 
Archibald wanted it, as he spoke to her about it for the ficst 
time on the Tuesday or Wednesday. But this is only a , 
trifling slip to begin with. The next is, that Agnes Gilmour \ 
or Keith, Mrs Gilmour's daughter, and now the defender, as 
executrix of her late brother Archibald, who says she west 
with her mother to Airdrie, and saw her get the money from ; 
Dr Cullen, depones — " It was two or three weeks before the 
Sunday on which I last saw my brother James that my 
mother and I wei\t to Airdiie." Now, James was not seen 
by the witness after Sunday the 30th June; therefore this is 
a direct contradiction of the previous testimony that tiie £900 
was got in Airdrie on the 26th June. Dr Cullen ia an acate 
man of business, and is no relative or oooAectioa of ih« 
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GilmcHin, but as soon as he heard that Archibald wished to buy 
hifl elder brother's business, he went home to his wardrobe, 
and took firom a larger sum in his desk there £900, and with- 
out seeing Gilmour's books, or making any further inquiries, 
he hand^ the money over in a heap to Mrs Gilmour the 
moment she called, nether taking nor asking for any receipt 
or acknowledgment firom her. She, on her part, never 
thought of counting the notes, but stuffed them into a hand- 
bag» and went back with them to Glasgow, after giving Dr 
Gtdlen the comfortable assurance that " the money would be 
paid back to him when the debts which James was going to 
sell to Archibald were gathered in." Agnes Gilmour or Keith 
depones that she was present at the whole interview in 
Airdrie, that her mother said she had come to get the money, 
that Dr Cullen then handed ''some money" to her mother, 
that the money was not counted, and that it was in bank notes, 
that neither the doctor nor her mother said how much the 
money was, and that she (the witness) '' had no idea how 
much there was.** She also adds that her mother never told 
her what she did with the money, and the daughter never had 
the curiosity to ask. Br Cullen's evidence as to what took 
place in his consulting-room does not quite tally with the 
above. He says he went up stairs to his bedroom for the 
money, and that when he brought it down and gave it to Mrs 
Gilmour he told her ** that there were £900, and that it was 
all right, as he had counted it." He adds — "The notes were 
principally small notes; there may have been some £10 or £5 
notes, but they were principally £1 notes," so that it must 
have been a parcel of considerable bulk. The next time the 
money makes its appearance is on the night of Saturday the 
29th of June. Her two sons then came to Mrs GUmour's 
house, aooompanied by two persons of the names of Robert 
Grange and James Hart Mrs Gilmour depones — "Archi- 
bald again said that he wanted me to lend him some money. 
I then lent him £900. There was about £30 in silver, and 
the rest was bank notes. She adds that she had not 
changed any of the notes, but gave them as she got them, and 
ezplidns that she gave £930 in all, but the £30 in silver was 
AK^bald*8 own, and "was kept in a desk in my house." 
She took no receipt for the money; she did not see it 
counted, and Blue left the room after handing it. Robert 
Grange, one of the men present on the occasion, but who 
has now disappeared, was what is called "a genex«l agent;" 
he had been at one time in partnership with a sheriff officer, 
though it does not appear that he was a sheriff officer him- 
self. It was he, however, whom the Gilmours had selected 
to prepare the assignations in question. He cannot now 
be found, or at least has not been brought forward; but the 
other man who was present, viz., the witness James Hart, 
who is now a warper, and who was bred a weaver, and who 
bad then the honour of being clerk to Robert Grange, had 
been by him employed to extend the assignations, and he 
had three of them with him on the Saturday night, the fourth 
not being ready. He saw Mrs Gilmour lay down "some 
money in silver and notes on the table," and he adds one or 
two new and remarkable particulars. He says: — "There were 
tiro bundles of notes tied with a string. Mrs Gilmour said 
that the notes were in twenty pound parcels, and Archibald 
passed them to James. James unloosed the strings, and 
counted some parcels in each bundle. He said he was satisfied 
the amount was correct. There was said to be £900 in notes. 
The silver was in two paper bags. Grange desired the bags 
to be opened to see if they contained silver. It was not 
counted. After the money was paid over to James, he took 
it up and left the room with it." At this time the fourth 
assignation, which is the voucher for £180 of said £930, was 
not ready, but with the confidence in each other which seems j 
to have pervaded all parties in this business, no objection was 
made to James taking away the whole money, he promising 
to sign the fourth assignation on the following Monday, after 
which date no more is seen in Glasgow either of the bankrupt 
or of the mysterious bundle of notes. The case, however, does 
not rest here. Dr CuUen, when examined as a witness by the 
pursuer, and called upon to state from what sources he got the 
£900, which he says he lent to Mrs Gilmour, deponed, that 
the bulk of it was derived from a sale of National Bank stock, 
which had realised £960, and from the payment of a profes- 
sional account of £298. But it was afterwards proved in the 
clearest manner that this statement was not true, as neither 
of these sums came into CuUen's hands till some time after the 
date of the aUeged loan, and that when they did come he 



had other pressing demands upon him by which they were 
more than exhausted. To get the better of this, the defender, 
on being allowed a proof, re-adduced Dr CuUen, who then 
admitted that he had made a mistake in his former deposition, 
and proceeded to give a different version of the sources from 
whidi he derived the £900. He admits that his bank account 
shows no funds at his credit, but the reverse in June, 1 861 ; 
but^ he says, that being under certain liabilities to a coal and 
iron company, of which he was a partner, and fearing lest 
arrestments might be used against him, he had determined 
early in 1860 to hoard his money in his private repositories at 
home, and kept up a bank account principally with the view 
of misleading interested parties as to his means. This new 
statement, however ingenious, is contradicted by the fact that 
whatever monies can be distinctly traced into Cullen*s hands 
were paid by him into lus bank account, as his bank pass-book. 
No. 5, instructs; and also by the fact that he operated from 
time to time on said aocoimt by drawing various small sums, evi- 
dently to meet miscellaneous necessities as they occurred. It 
is farther contradicted bv the evidence of John Hendrie, his 
partner in the coal and iron business, which instructs that 
Oullen was perpetually pleading poverty during the years 1860 
and 1861, and t^t his partners were ultimately obliged to 
compromise a claim of £1000 agalost him for the sum of £450, 
on his solemn assurance that he could not pay a farthing more. 
But, independent of all this, the question remans — If money 
was hoarded, where did it come from. This ia proposed to be 
answered by the "statement of Dr Gullen's income and expen- 
diture from 27th June, 1860, tUl 28th June, 1861," No. 81-7, 
product by himself on his re-examination, and on which the 
defender now perils her case. The first observation to be 
made upon it is, Uiat there is no evidence in support of many 
of the items except Dr Gullen's own word. The next is that, 
even giving it the most favourable interpretation, it is conclu- 
sive that the doctor had not £900 to lend on 26th June, 1861. 
The document brings out a balance of income in Gullen's 
favour of £1167 5s; but then he admits in his subsequent 
deposition that an item of £388 on the income side should not 
have been entered as income, for the reason therein stated — 
thus reducing the surplus to £779 5s, which is inadequate to 
account for the loan to the Gilmours. Even this reduced 
siupplus, however, ia subject to still further reduction — 1st, 
Because expenditure is debited with a sum of only £220 paid 
to the witness Wm. Shanks, while the witness himself proves 
that £800 had been paid to him; 2d, Because Dr Gullen's 
housekeeping and personal expenses for the whole year are 
stated at the improbably low sum of £100; and 3d, Because 
the sum of £480, set down as professional drawings, is a 
random amount, entitled to no faith, seeing that GuUen states 
that he keeps no books which show his drawings, and that he 
set down the £480 "partly from memory, partly from jottings, 
and partly from knowing what he is presently receiving." 
There can be no authenticity in a statement made up on such 
loose data. Another test was offered to the doctor, but he 
declined it. He deponed that he paid income tax for the year 
from June, 1860, to June, 1801, and that he had the receipt; 
but he refused to produce it, or to mention how much income 
tax he paid. On the whole, the evidence of a bona fide pur- 
chase by Archibald Gilmour of the bankrupt's assets at a fair 
price utterly fails. 

This Interlocutor was appealed, and after hearing 
parties* procurators, the Sheriff pronounced the follow- 
ing judgment: — 

Having heard parties' procurators under the defenders 
appeal upon the Interlocutor appealed against, and having 
made avizandum, and considered the record, proof adduced, 
productions, and whole process. Finds it admitted that the 
original defender, Archibald Gilmour, whom the defender now 
represents as executrix, was conjunct and confident with the 
bankrupt, James Gilmour, has since the date of the deeds 
challenged and sought to be reduced, absconded: Finds it 
suSicientiy established that the bankrupt was insolvent at the 
date of the deeds under reduction, and that at the time the 
said deeds were granted in favour of Archibald Gilmour, he 
was in the knowledge of his said brother's insolvency: and 
Finds it proved that the estates of the bankrupt were seques- 
trated within sixty days of the granting of the deeds under 
reduction: Finds that the story told of the mode in which the 
money was raised, which it is alleged the original defender 
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p»id the hankrapt as the oonaideration for the deeds granted 
by the latter, is In the ciroumBtances incredible and contra- 
dictory: Therefore, and for the reasons stated by the Sheriff- 
Substitute, dismisses the appeal, and adheres to the Inter- 
locutor appealed against. 

NOTB.— ^Th^ bank stock which the witness, Dr CuUen, first 
stated was the main source from which he got the bulk of the 
£900, said to have been lent by him to Mrs Gilmour, is 
proved not to have been got by him till two months after the 
date of the alleged loan, and the same remark applies to the 
£298 said at first to have been got from a party in Airdrie. 
This is admitted by the doctor on his second examination as 
a witness for the defender, and it related to a transaction of 
some magnitude which hod occurred only twelvemonths before. 
The account next given of the acquisition of the money by the 
doctor, from whom it is said to have been borrowed, is for 
the most part incredible or unvouched. It is rather a singu- 
lar story that a medical man, such as Dr Gullen, practising in 
Airdrie, whose income from all source-s as he himself says, 
was £800 a year or so, should have got £298 from one patient, 
and £80 from another, and the fact of his account with the i 



the followiDg ciroumstancefl: — ^The punaer k said to be 
dae the sequestrated estate of a grocer in Ancbinleek the 
sum of thirty-one shillings. This he refused to pay, and 
M^Gavin (who was trustee on the estate) obtained decree 
in absence for the amount at the Small Debt Cknirt at 
Cumnock. Upon this a charge of payment followed, and 
subsequently a poinding, but no sale. At this point an 
action of reduction was brought, upon the ground that the 
pursuer had not been cited to attend the Court on the day 
decree was taken against him. Th is the defenders (Cooper 
being the officer who acted in the matter) totally denied, 
and they pleaded t» limine that the pursuer had not 
exhausted his remedy in the inferior Court, and that eren 
although ho had, the Court of S<>8sion was not the proper 
appellate tribunal, but the High Court of Justiciary. 
They urged (I) That as the pursuer had not applied for 
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bank bemg overdrawn to the extent of above £200, and 1 .« >, x^ • • • • * xi -x 

trifling sums of from £5 to jfilS being paid in and drawn out i specified therein, any mquu-y mto the ments was now 



at different times, is not very consistent with his having no 
less a sum than £900 hoarded up, and laid past in the house, 
or of such a sum having been reidised in two years out of an 
income from all sources of only £800 a year. He had at this 
time borrowed ^1200 on the security of his property building 
in Airdrie, wliich was worth perhaps £1800. After giving 
the doctor full credit for the desire to conceal the amount of 
his funds, in order to save them from the danger of being 
swept away by his liabilities on account of the coal and iron 
company with which he was connected, it is difficult to see 
how, in his circumstances, he could have £900 lying past him 
in the house, the more especially as the buildings fixushed in 
May, 1861, belongiug to the doctor, had cost, including the 
price of the ground, £1500. It was shortly after this that the 
loan to Mrs Gilmonr is said to have taken place; and the £1200 
borrowed on the buildings could not repay the cost of its 
erection and purchase. It is proved by Mr Heudrie, the 
doctor's partner in the iron concern, that the doctor's share 
of the losses of the company was one-tiiird of £1700, or £560, 
and that he was let off for £450, on the assurance from him 
that he could pay no more in May, 1860, a year before the 
date of the alleged loan of the £900, and he got a discharge 
in full from the company for that sum. The story, too, of the 
alleged payment of the money to James Gilmour on the 
li^turday night immediately before he absconded, is also 
highly incredible, and inconsistent in many particulars. On 
the whole, it is impossible, in the circumstances, to hold that 
the hona fides and onerous character of the transaction under 
challenge has been established, and as the onw lay on the 
defender to do this, in order to elide the interference from the 
insolvency of the bankrupt and the deeds being reducible 
under the Act 1621, the Interlocutor of the SherifiT-Substitute 
must be adhered to. 

T. G. Wright. 
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AH. W. Bell Leech. 



IsT Afbil, 1864. 
SHERIFF COURT, AYRSHIRE— CUMNOCK, 



Smith x\ M»GAvm and Cooper. 

Ilednction and Damages— Small Debt Act. — A decree 
was obtained in the Small Debt Court in absence; a 
charge and poinding followed. An action of reduction 
was then raised in the Court of Session, In defence it 



excluded. (2) That as the High Court of Justiciary 
was the appeUate tribunal provided by the Act, and as 
every form of application to the Court of Session for the 
review of small debt decrees was excluded, the action 
was incompetent. (3) That as there was no averment 
in the summons relevant to entitle the pursuer to redac- 
tion or damages, or review by any mode or proofs 
whatever, the action was groundless. 

Lord Ormidale issued the following Interlocutor, 
giving effect to the defence, and dismissing the action 
with expenses: — 

The Lord Ordinary having heard the counsel for thepartiesi 
and considered the argument, sustains the two first pleaa in 
law stated for the defenders in their preliminary defenoea, mad 
in respect thereof dismisses the action, and decerns: Findb the 
defenders entitled to expenses, allows them to lodge an account 
thereof, and remits it when lodged to the auditor to tax aad 
report. 

Note. — In the circumstances in which this action of reduc- 
tion of a small debt decree pronounced under the authority of 
the Sheriff Court Small Debt Act, 1st Vict., cap. 41, has been 
brought, the pursuer might have had his remedy by obtaining 
a rehearing in terms of sect. 16, or by appeal to the Circuit 
Courts in terms of sect. 31 of the Act. He did not, however, 
avail himself of these statutory modes of redress; and it 
appears to the Lord Ordinary that by sect. 30 of the Act he 
is not entitled to maintain the present action. See the case 
of Orombie v. M'Etoan, 17th January, 1861, 23 D. 3S3, and 
the other cases there cited. 

It was admitted by the pursuer, and is clear from the sum* 
mens, that ho has no case for damages in respect of irregular 
diligence, so long as the small debt decree complained of 
stands unreduced; his claim for damages being wholly depen- 
dent on the validity or invalidity of the decree. 

Counsel for the i)ttriii«'— Mb John Hunter. Agents— 

MOBTON, WmTEHEAD, GBEIO, W, S., AND JaMBS MEIXLB, 

Writer, Kilmarnock. 

Cotmsdfor the defenders— 'Mr Dundas Gbant. Agents-- 
John Robebtson, Jun., S.S.C., and A. M'Clymont, Writer, 
Cumnock. 

This action of reduction and damages came to depend 
before Lord Ormidale, Ordinary, and we report it here 
because the judgment having been acquiesced in no 



was pleaded (1) That a rehearing had not been ob- \ report of it has appeared elsewhere, and it is of con- 
tained; and (2) The Justiciary Court and not the \ siderable importance under the Small Debt Acts. 
Court of Session was the proper tribunal Defences ' 
sustained^ and action dismissed. ■ > 



This was an action of reduction and damages raised in 



SHEMFP COURT REPORTa 



69 



4iH Apbil, 1864. 

SHERIFF COtJBT OF ELGINSHIRE. 

(Mb Sheriff Macleoo Smith). 

The CoimTY Prison Board of Elgin— P8<trion«r«. 

Prison's Adminisiration (Scotland) Act, I860.— Form of 
tmrrant on petition of County Prison Board for removal 
to hospital ofh prisoner^ under sentence^ in consequence 
of hut being afflicted tnth a contagious disease^ render-- 
ing his removal necessary for the health of the other 
inmates of the prison. 

Thk Elgin County Prison Board, as administrators of 
the prison of Elgin, presented a petition stating that 
David Macintosh, a prisoner in the said prison, under a 
sentence of three months* imprisonment for the crime of 
fidaehood, fraud, and wilful imposition, was afflicted with 
small-pox; that the same was a yirulent and contagious 
disease, which rendered the removal of the said David 
Macintosh necessary for the health of the other inmates 
of the prison; and craving warrant, in terms of sec. 72 
of the Act, for Mackintosh's removal to a public hospital 
A certificate by two medical practitioners, in the terms 
required by the Act, was presented along with the peti- 
tion. The Sheriff -Substitute thereupon granted the 
following warrant: — 

The Sheriff-Substitute having considered the foregoing peti- 
tion, with the certificate therewith prod need, ordains David 
Macintosh, mentioned in said petition, to be forthwith removed, 
under the charge of 'William Hay, chief constable of Elgin- 
shire, from the prison of Elgin, and conveyed to Gray's Hos- 
pital, in Elgin, in order that he may be treated therein until 
he, the said David Macintosh, be again fitted to be recom- 
mitted to the said prison, to undergo the expiry of his sen- 
tence, without danger to the health of the other inmates, or 
until he shall be otherwise dealt with in due course of law: 
Appoints the said William Hay to take such steps as shall be 
necessary for the safe custody of the sud David Macintosh 
until he shall be so recommitted or otherwise dealt with, as 
sfbrcBaid: Ordains the petitioners to cause the said David 
Macintosh to be visited from time to time by the suigeon of 
the prison, and to cause the said surgeon to report to them 
when the said David Macintosh shall be fit to be recommitted 
to the said prison to undergo the expiry of his sentence with- 
out danger to the health of the other inmates of the prison; 
and on such report being made, ordains the petitioners to cause 
the said David Macintosh to be recommitted accordingly, in 
tenns of the ori^nal sentence, and for these purposes grants 
warrant to all conoemed. 

AgfnfBfer the Prison .Board— Gbaht & Jab(tison. 



4th Apbil, 1864. 

SHERIFF GOUBT, KINCARDINESHIRE- 
STONEHAVEN. 

(Mb Shbbitf Doyb Wilson.) 



Duncan v. Scottish North-Eastern Railway Co. 

Railway Company — Carrier — Letter — Mandate. — A 
Utter ordering goods containing postage stamps was 
alleged to have been left with the porter of a railway 
company to he forwarded. It was lost. In an action 
for restitution — Held that the railway company tvas not 
liable^ even had it been proved that the porter had received 



the letter^ because that would have been contrary to (lie 
Post Office Acts; and as acting for the company he 
could not involve them in an iUegal transaction. 

The facts of the case will be gathered firom the Sheriff's 
decision: — 

This action oondudes for the sum of 15s as damages sus- 
tained by the pursuer in consequence of the fSulure of the de- 
fenders, or thmr servants, to deliver a letter oontaininff 120 
penny postage stamps addressed, "An order for goods per 
rtnlwayt (to) Mr W. Russell, bookseller, Aberdeen," and de- 
livered by the pursuer to the defenders, at Stonehaven station, 
on 23d Jan., 1864. The 15s cUimed as damages is made up 
of IDs as the value of the postage stamps, and 5s as oompen- 
sation for loss in consequence of the non-arrival of the goods 
which were ordered. 

The fisots so far as not admitting of dispute are these: — The 
pursuer's son took the letter containing the order and the 
stamps to the Stonehaven Railway Station, and gave it to the 
platform porter, who then put it among the private letters of 
the company to be carried and delivered along with them in 
Aberdeen. When the train by which it was to be forwarded, 
came to the station, the same porter took the letters for the 
north, (without, however, particuUtfly observing whether the 
puTsuer^s letter was still among them), and placed them loose 
on the floor of the luggage van; and this is all that can be 
learned of its history. 

So far the parties are substantially agreed. They differ on 
a yeiy material point. The pursuer alleges that it is the 
practice of the defenders to carry and deUver all letters, such 
as that which he sent; and he says that they darry them 
gratuitously, being content to do so in oonsideratoin of the 
profit which they draw from the carriage of the goods after- 
wards sent by them. This is a very important averment, and 
had it been proved would possibly have changed my view of 
this case. But the defenders deny that they are in the prac- 
tice of carrying letters for the public of any kind, and as the 
pursuer led no proof of his assertion, it must be assumed to be 
groundless. 

On the admitted fects of the case, I am of opinion that the 
defenders are not liable in the damages claimed. I think 
there was no contract between them and the pursuer to carry 
and deliver the letter in question, and I arrive at this ojnnion 
on the ground that it was beyond the powers of the railway 
porter to enter into any such contract on their behalf. Had 
the letter been an article which it was part of their duty to 
carry, within the scope of their ordinary business, I do not at 
all mean to dispute that the porter may not have been a 
proper person to receive it, or to say tliat it is necessary that 
a parcel should always be placed in the hands of an agent or 
other superior oflBcer of a compftny, or still less to say that a 
company would escape responsibiHty by the neglect of their 
servants to book an article duly placed in their hands. The 
peculiarity of the present case is that the letter was not an 
article which the defenders as common carriers were bound to 
carry, but was an article which they were actually prohibited 
from carrying. By the Act 1 Vict., o. 38, sect. 2, all carriers 
are expressly forbidden to cany letters, and though I find an 
exemption in favour of letters sent aUmg with goods, I have 
not been able to find any exemption, such as was alleged at 
the bar to exist, in favour of orders sent for goods; and by the 
Act 1 Vict., c. 36, sect. 2, a penalty of £5 each is imposed 
upon the sender and the carrier of an unexempted letter 
carried otherwise than by post. 

The carriage, then, of this letter by rwlway was illml» and 
though I do not dispute that the porter may have had power 
to receive ordinary parcels on behalf of the defenders, I am 
very clearly of opinion that he had no authority to reoeive on 
their behalf an article which was to involve them in an illml 
contract, and possibly subject them to a pomniaiv pen^ty. 
Taking the widest possible view of the implied mandate whKdi 
a servant of a railway company has to bind his emptoyers, it 
cannot be extended so as to cover transactions whidh cannot 
be fiurly brought within the ordinary line of his duties; and 
it is quite impossible to hold that this porter had power to 
bind his employers in such a transaction as the present, for 
that would just be to infer from his power to act for them in 
his ordinary and lawful duties, a newer to bmd them m 
unusual and illegal transactions. If the carnage M the tetter 
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bftd bMn undertaken by an ofiSoer of the company, Buch as a 
station agent, who may be said to represent the oompany at 
bis particular station, or if the pursuer had proved his asser- 
tion tbat the company were in the habit of carrying such 
letters, the case might have been different, but, looking on the 
transaction as it actually occurred, I think it plain that the 
receipt of this letter by the nulway porter did not raise a 
contract by the defenders to the pursuer, that they would 
carry and deliver it. And if there be no contract, there is an 
end of this case, for no other ground has been stated on which 
the defenders can be rendered liable. 

The result of this opinion is, that the defenders must be 
assoilzied, but as the action has been in some measure 
occasioned by the foult of their servant^ expenses will not be 
allowed. 



4ct, MrxRO. 



Alt. Catbd. 



7th April, 1864. 

SHERIFF COURT, ABERDEENSHIRE- ABERDEEN. 

(Sheriffs Davidson and Watson.) 



State Firk Insurance Company, r. Sheriffs. 

Discharge— Interest. — Circumstances in which held that 
the discharging of a sum witJiout preserving a claim for 
interest thereon had the effect of discharging the interest, 
if such was due. 

In June, 1861, the pursuers raised an action against the 
defender, on the allegation that he held ^00 shares of 
their company, concluding for £100 as a deposit of 5s 
per share, and £100 as a call of 5s per share, with 
interest on each. The defender denied that he was a 
shareholder; but in the course of the action he paid the 
puTsuer^s official manager the amount of the deposit, and 
also the amount of the call, with interest on the latter. 
He also paid £9 as costs of the action. The official 
manager granted him a receipt for £208 15s ''for amount 
of deposit and call of 5s per share, and interest on call 
to 2d October, 1862, in respect of shares for which he is 
alleged to be a shareholder, and also the sum of nine 
pounds, the ascertained costs of the proceedings against 
him in Scotland for recovery of the before-mentioned 
snms.^' Nothing was said in the receipt about interest 
on the deposit. Thereafter six months elapsed without 
any steps being taken in the process, and it thus stood 
dismissed. The official manager then raised the pre- 
sent action for the interest on the deposit^ on the 
allegation that it had been omitted to be charged in 
taking payment of the deposit. Several defences were 
maintained by the defender, and, among others, that no 
interest was due on the deposit, either at common law, 
under the company's contract, or under the Joint Stoek 
Company^ Act, and that even if due it was impliedly 
discharged by the pursuers tab'ng payment of the deposit 
without any reservation of the claim for interest, the 
more especially as after the principal sums sued for in 
the former action were paid, no further steps were taken 
therein, and the same stood dismissed. 

The Sheriff-Substitute pronounced the following Inter- 
locutor:— 

Having heard parties* procurators, sustains the defencea, 
assoilzies the defender from the conclaaionfl of tiie libel: Finds 
the defender entitled to expenses of process, allows an ac- 
count, etc., and decernp. 



Go appeal, the Sheriff pronounced the following 

judgment:— 

Having considered the tuppesA. for the puisaers, with die 
process, and heard parties, recalls the Interiocator appeikd 
against, in so £ur as it sustains the defences; sustains ths 
defender's third plea in law; quoad ultra adheres to tbe 
Interkxmtor appealed against: Finds the defender entitled to 
additional expenses, and decerns. 

Note. — ^There are points of defence in this case into which 
the Sheriff does not think it necessary to enter. He deddei 
the case on this ground — that the defender has already paid 
all that tiie puisner thought fit to demand from him. 

In October, 1860, the defender was officially informed by 
the company that the amount of his debt was £100 as deposit 
and £100 as call, and no demand was then made for intenst 
either on the deposit or call. The " total amonnt" doe to the 
company was then stated as £200; thereafter, in Jime, 1861, 
an action was raised for payment of these two sums olF £100 
each, and conduding also for interest on both. After some 
procedure in that action, the defender paid, in November, 
1862, the sum of £217 15s. It is important to obeem of 
what that sum was composed. There was £100 deposit^ £100 
for call, £8 15s for interest on call up to 2d October, 1862, 
and £9 for ascertained costs of proceedings in Scotland. It is 
plain that tiius the whde alleged liability of the defender 
(with the exception of the special reservation at the end of the 
receipt) was concluded. It is now pretended that it was not 
observed bv the ofHcial manager that interest was not cslea* 
l&ted on the deposit, and imit he did not advert to the fsct 
that interest was due. This propoution ii clearly nntenabk, 
and is shown to be so by the terms of the receipt; vHiat irae 
dealt with by the parties was the demand under the actios. 
In that action interest on the deposit was concluded for, asd 
the defender brought the case to an end by agreeing to pay 
the principal sums, and interest on the call with the costs of 
the action. 

Whether interest on the deposit was due or not it will not 
do to pretend now that the question of interest on the depoeit 
was not in view of the parties, and that the defender did not, 
by his payment then made, satisfy the whole claim against 
him. 

Act. KoBERT Adah. AH, James and Gbobge Colue. 



15th April, 1864. 

STEWARD COURT, KIRKCUDBRIGHT. 

(Stewards Hector akd Du^tbar.) 



EUZABKTH HORXEL V. WiLLIAM CrAIG. 

Filiation— Payments previous to birth — Donation.— 
Circumstances in which held that payments made hp a 
putative father to the mother of the child previous to its 
birth were not to he held as payments made toufardx its 
aliment, hut as donations. 

The pursuer raised this action for aliment of an illegiti- 
mate child, of which the defender was alleged to be tbe 
, father. The paternity was admitted in tbe record, and 
j the only question which remained was the amount of 
■' aliment, and whether certain payments made by the de- 
fender to the pursuer, previous to the birth of the cbil^^t 
were to be imputed towards the aliment, or to be held as 
a donation, or given under certain conditions, to be ful- 
filled by tbe pursuer. The Steward-Substitute pro- 
nounced the following Interlocutor: — 

Having connidered the record an<^ productions, Finds ih»t 
the pursner was servant to the defenjder, who is tenant of the 
farm of Milnthird, from Martinmas, 1861, till Martinnutfr 
1862: Finds that during that period the defiander had, on 
several occasions, carnal connection with the porsner, wWcb 
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ramilfced in the pursuer's pregnancy, and giving birUi to an 
illfigiUmate male child, on or aSboui 7th August, 1863, of which 
chiM the defender acknowledges himself to be the father: 
Finds the defender liable in payment to the pursuer of the sum 
of £1 lOs 6dy as the inlying expenses attending the birth of 
said child, of £2 sterling for aliment to Vie said chUd for each 
of the four first or nursing quarters, from and after the date 
of the birth of said child, payable in advance, commencing 
payment of the first quarter's aliment on 7th August, 1868, 
and so On quarterly and in advance for the three following 
qnacten, also of the sum of £i 10s sterling quarterly, and in 
adranoe, after the expiration of the said four first quarters, 
ay, and until the said child shall attain the age of seven years 
complete, and imtil it be able to support itself, with interest 
at the rate of 5 per cent per annum on each of the said ])ay- 
ments^ from the time they respectively fall due or have fallen 
due till payment: Finds that the pursuer, having left her 
uervioe in January, 1863, in consequence of her said preg- 
nancy, and being refused admission into her parents* house, 
apidied, when in a state of destitution, in February, 1863, to 
the defender for some pecuniary assistance or relief, which he 
had promised to afford her: Finds that she reg^ivod from the . 
defender in this manner &5 sterling before the birth of her 
diild: Finds it not satisfactorily established that said sum was | 
paid by the defender to account of the pursuer's future claims i 
against him for the maintenance of said child, or inlying 
expenses relative to said child: Finds that the defender is not 
therefore entitled to deduct said sum from the inlying ex- 
penses or alimentary payments found to be due by him under 
the conclusions of the present action, reserving to him any 
daim he may have for repayment of said sum in a competent 
action, and to the pursuer her defences against said action as 
accords: Finds that since the birth of the pursuer's said child 
the defender has paid to her £2 sterling, which she is bound 
to impute in part payment of the inlying expenses and ali- 
mentMry debt hereby ascertained: Finds the pursuer entitled 
to expenses, as the same shall be taxed by the auditor of this 
Court, but subject to slight modificatbn, and decerns. 

Note. — ^The Steward-Substitute has no doubt whatever 
that the rate of aliment fixed by the Interlocutor is moderate, 
both as reguds the present prices of the necessaries of life, 
and the rate which is deemed suitable to the circumstances of 
farm servants, labourers, and mechanics, when a similar bur- 
den has been imposed on them. 

Though late dedsious have modified the practice of former 
times, and limited the amount of aliment to what is absolutely 
requinte for the maintenance of the child, without reference 
to the position or circumstances of the father, there must still 
be observed this rational distinction between the child of a 
poor man, and of a man in wealthy or comfortable circnm- 
stances, that where the burden of the child's custody is thrown, 
as in this case, on the mother, and her drcumstanoes require 
her to labour for her own support, she cannot place the child 
at nurse^ or get it boarded at the same rate when the father 
is known to be a farmer, as she could have done if the father 
had been a farm servant or Ubourer. Unless, therefore, a 
slight difference be made in the rate of aliment awarded, it is 
an indirect but efifectual mode of compelling the mother to 
contribute more than her share of the alunent. And assuredly 
the facts of the present case do not seem to entitle the de- 
fender to any alleviation of the pecuniary burden borne to as 
largfiK-if not a laiger amount— by other parents in a similar 
position in life. 

Looking to the defender's admissions on the record, the 
peonliar terms of the receipt No. lo, and of the defender's 
letters which are produced, and to the suspidous fact that all 
the pursuer's letters to him on the subject of his advances 
prerious to the birth of the child have been intentionally 
destroyed or suppressed by him, the Steward-Substitute can- 
not find Boffident grounds for holding that the defender 
advanced in that manner more than £5, or that these pay- 
ments were made to account of the claims advanced in the 
present summons. 

It is obvious, from the defender's own explanation, in Act 4 
of his separate statements of facts (revised defences p. 7) that 
the pursuer asked pecuniary assistwce from him in February, 
1863, and that he was prepared to grant it— not for the 
aliment of a child not bom for six months thereafter — but as 
a bribe to keep his connection witii her secret, and to induce 
her to leave that district of country. The pursuer's letteni, 
nhiafa h« ch(Me to destroy, wookl mg«t probably have deMed 



up that matter, and fully confirmed the impression produced 
by the defender's statement in the record and letter No. 5. 

He no doubt seems very soon after to have wished to retract 
his promise of assistance, and to put hid veiy moderate ad- 
vances on a aafe and business-like footing. 

But in the absence of the pursuer's letters the Steward- 
Substitute does not see grounds for holding that this not very 
generous wish on the defender's part was ever effectually 
accomplished; and with reference to the circumstances in 
which it appears that the promise of assistance was first given, 
it is doubtful if it could either be legally retracted, or its 
essential character changed without the pursuer's full oonsent. 
That oonsent has not been proved. 

The alleged receipt by the pursuer, No. 15, is not only 
informal and invalid as a legal voucher, but is besides utterly 
incomprehensible. 

The first part of this anomalous document is in the form of 
a certificate, and if it has any meaning at all which may be 
reasonably disputed, it seems intended to indicate that Elisa 
Uomel, the pursuer, had been paid by some person, it does 
not appear whom, "three pounds at part of the twn of pay- 
ment for the tub8i8tence of the Gkild before th%» date" Now, 
seeing that the document is dated 9Ui February, 1863, and 
that the child was born on 7th August, 1863, it is rather 
difficult to perceive how a payment could be made for the 
support of a child previous to 9th February, 1863, which was 
only bom on 7th August, 1863. 

The terms of the singuUr production, which was admittedly 
concocted by the defender himself, show the difficulty which 
he must have felt in giving any intelli^ble reasons for these 
payments so long previous to the birth of the child, different 
from those assigned by the pursuer. 

These advances, moreover, although not imputable to the 
alimentary debt here conduded for, cannot be regarded, in 
the drcumstanoes of the case, as entirely or purely gratuitous. 
It cannot be overlooked that the pursuer's pregnancy occurred 
while she was the defender's servant, living in his house, and 
entitled to protection and moral treatment at his hands. The 
plea, advanced with apparent seriousness in the record, that 
he fell a victim to her allurements, cannot be entertained for 
a moment, as he is not alleged to be afilicted with mental 
imbecility to any extent. He culpably abused the opportunity 
and influence afforded by hb position as her master, and the 
injury thereby done to the pursuer was aggravated by the 
inability to support herself, consequent on her pregnancy, by 
her being reduced to beggary, and driven even from her own 
mother's door, as a guilty outcast, without friends to give, or 
means to procure a place of shelter. 

Is it extraordinary that in such an extremity she should 
have applied for some assistance to the defender? And is it 
an extravagant supposition that the defender, an unmarried 
fanner in independent circumstances, should have given her 
a few poands to save her and the child she bore from star- 
vation, in the full consciousness that morally, if not legally, he 
owed her a much larger sum in reparation of the injury which 
he had contributed to inflict on her? 

The pursuer's letters, if produced by the defender, might 
have explained the reason for the defender's wish and attempt 
to convert what was originally an advance for the relief of tho 
pursuer herself into an alleged prepayment of a future and 
contingent alimentary debt for behoof of a child that came 
into the world six months after the money was advanced and 
expended. Full expenses have not been allowed to the pur- 
suer, because the alimentary claims in the summons were, to 
some extent, excessive, and she had no right to expect or 
maintain in the record that the £2 given to her by the 
defender, after the hiriK of the cfiUd, were a donation to 
herself. 

Ou appeal, tho Sheriff adhered. 

Act, RicHAKD HowAT, Castie-DougUs. 
Alt, Robert Bboatoh, Kukcudbright. 
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David Hood's Trustees v. John Tait. 

Expenses— Table of Fees. — At the calling of a summtms 
the defender's agent produced a mintUe and endorsed it 
on the summons, hut the case was continued for a week, 
the record not being closed. When again called, the 
pursuer^ by minute, abandoned the action, and it was 
dismissed with costs. The defender's agent charged die 
fie under C, of tJie table, as if the record had been 
closed. This fee was disallowed, and the fee for 
attending, stating defence, substituted, 

WuEN this case vas first called, the defender's agent 
came -with a minute of defence, and without authority 
of the Court, endorsed it on the summons. Whether 
subscribed by the pursuer's agent, or not, does not ap- 
pear. The case was then continued for a week. At 
the next calling the pursuer's agent presented a minute 
abandoning the action, and it was accordingly dismissed 
with expenses. 

In the defender's account of expenses, he charged the 
fee imder the letter C, as if the minute had been en- 
dorsed in the Court and the record closed. The auditor 
having disallowed this fee, and substituted another not 
in the table, objections were stated by both parties. On 
these objections the Sheriff-Substitute (Dr Barclay) pro- 
nounced the following Interlocutor: — 

Having heard parties' procurators on their respective 
notes of objections, sustains both to the effect following— 
allows fifteen shillings to the defender's procurator for 
attendance and stating defence: Finds the expenses 
otherwise taxed at £1 lis 8d, to which adds the said 
fee, and therefore decerns for £2 6s 8d of expenses against 
the pursuer, and finds no further expenses due to either 
party. 

KoT£. — ^The precise point ^one not of unfrequent oc- 
currence) seems not specially provided for, but very 
clearly £bi11s within the analogies and spirit of the table. 

Under the modem table there is no fee on either side 
allowed for receiving instmctions for action or defence. 
This is an important and often a delicate duty. A pur- 
suer's agent has this fee included in that for drawing the 
original writ. A defender's agent obtains the same 
benefit by the fee allowed for the first calling and stating 
defence. A pursuer's agent at the first camng, whether 
the case resolves into a short or full record, is allowed 
only 56, 78 6d, and 10s, on the three scales; whilst the 
defender's agent receives enhanced fees of lOs, 15s, and 
£1. No doubt this last is conditioned on a fiill record 
being ordered. If closed on a short minute, whilst the 
pursuer's agent receives 7s, lOs, and 12s, the agent for 
the defender has the increased fees of 15s, £1 2s 6d, and 
£1 lOs. These charges seem to have been made with 
the view of encouraging short records. It is also ap- 
parent that throughout it is held Uiat the pursuer's agent 
nas obtained renumeration for receivine ustructions, in 
the fee allowed for the original writ, but which is in- 
cluded in the fee allowed the agent for the defender in 
the fees for attending the first calling and stating the 



accordingly was dismisBed with costs. The defbnder^ 
agent charged the fee of £1 2s 6d under letter C. in tlH 
table, as if the record had been closed on the minute of 
defence, which was not the case. The pursaer's agent, 
on the other hand, maintained that no lee was due, as 
there was neither a short record closed nor a full record 
ordered. The auditor, in this dilemma, disallowed the 
fee of £1 2s 6df but added for drawing defences bR, for 
&ir copy Is, and lodging Is 6d. These fees are obviooaly 
outwitti the table, and somewhat inconsistent with isdL 
It is the Sheriff who records the defence, as oraDy stated 
at the bar, and there is no fee for lodgment. 

The Substitute is quite aware that the case is not 

exactly met in the table, and he disclaims any power to 

add new charges. But he finds a distinct charge for 

i ^Hhe meeting under section 3 of the statute to ei^Jain 

I the grounds of action and defence." Ko doubt this fee 

I to the agent for the defender is connected with the fact 

I of a full record being ordered, or a short one minuted 

I and closed. But it is impoanble to do justice- to the 

I table unless the defender's agent in this case is allowed 

I the same fee as if a full record was ordered. The order- 

I ing of the record is the act of the Court, and invirfves 

I no additional labour on the agent. It would indeed be 

! a strange rule if, on the first calling, the pursuer's agoit 

' is entitled to his fee, whatever be the issue, but the agent 

for the defender, after preparing and stating such a 

defence as puts the pursuer at once out of Courts is 

entitled to no remuneration whatever. 



Act, PiKKKRTOX. 



Alt, SK£ETE. 
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In the present case the defender's agent read a short 
defence, and unanthorisedly endorsed it on Uie summons. 
The case stood continued for a week, and at next callinff 
the puxmer, by a minute, withdrew the action, which 



Brownlow North and Augustus King George, 

Petitioners, v. Gkorge Fhiup, Respondent 

Lease of shootings — Right to burn heather — ^Interdict. 
— A tenant under a lease of shootings granted to him, 
^^ with the exclusive right of burning heather on sndi 
part of the moors as the tenant may think proper,'" 
held not to be entitled to interdict from burning heather 
against the agricultural tenant of lands over which the 
shootings extended, on the ground timt the latter had 
burnt heather on various pieces of uncultivated ground 
mixed up with Hie arable portions of his farm. 

Title to pursue.— Question, Whetlier the lessee of the ^toot- 
ings has, in such matter, a direct right of action against 
(lie agricultural tenants 

Thb particulars of this case, in so far as concerns Hr North, 
appears from the subjoined Interlocutor and Note. Air 
George is associated with Mr North under an agreement, 
by which Mr North — although he had not the power to 
subset — '^ binds and obliges himself to keep the said 
shooting-ground and the house at Dallas in his own 
hands, and to consider the sud Augustus King Greorge 
as his sole shooting friend for the remaining periods of 
said leases.*' 

The following Interlocutor and Note were pronoancod 
by the Sheriff-Substitute :— 

The Sheriff-Snhstitute having oonddered the dosed leoord, 
with the prodactioDH in prooeas, proof adduced, and whole oame, 
Finde that the petitioner Brownlow North clAims to be lonee 
or tenant in pofleeenon under a lease and extension thereof now 
current, for the period of nineteen yean from Whitsondaj, 



SHERIFF COtJUT REPORTS. 



73 



1851^ of the whole game and Bhooting of every description ' 
In aiul upon the Undi of Dallas, " with the exclurive right 
of barning heather on such parte of the moors as the tenant 
may think proper:" Finds that the other petitioner, Augustus 
King George, claims to be associated with the said Brownlow 
Noroi in his rights under the said lease: Finds that the 
respondent is toiant of the farm of Auchness, and that the 
said iaim fbrms part of the lands of DallaB: Finds that it is 
alleged by the {wtitioners that, on various occasions on and 
about the 28d day of March, 1863, the respondent, without 
authority from the petitioners, or either of them, bumt^ or 
'Caused to be burnt, porti<ms of heather on the moors of 
Dallas, in disregard and violation of their rights, and that he 
refused, or at least did not desist from burning heather as 
aforesaid, when called upon to do so: Finds that, upon the 
grounds so alleged, the petitioners craved interdict against 
the respondent from burning any heather upon the lands and 
estate of Dallas, and shootings thereof, during the currency 
of the petitionere' lease: Finds that it is not proved that the 
respondent burnt, or caused to be burnt, any heather upon 
the moors of Dallas, and refused, or did not desist from burn- 
ing heather thereon when called upon to do so: Therefore re- 
calls the interim interdict granted on the 27th March, 1863: 
Dismisses the action: Finds the respondent entitled to his 
expenses: Allows an account thereof to be lodged, and when 
lodged, remits the same to the auditor of Court to tax and 
report, and decerns. 

Note. — The Sheriff-Substitute has all along entertained | 
grave doubts whether the clium of the petitioners to the ex- 
dudve right of burning heather, assuming the lease between 
them and the landlord to be a good one, gives them any 
direct right of action in the Sheriff Court agunst a third 
party in the position of the respondent, and ^tween whom 
and the petitioners there is not alleged to be any privity of 
contract as to any details or particulars not manifested by 
visible and continuous possession. A right, such as is claimed 
by the petitioners, of burning heather on ground of which the 
actual tenancy and occupancy is vested in the respondent, is 
not capable of being so manifested, and it is therefore difficult 
to see how the respondent can be held to be a party to it as 
regards the petitioners, imless he became so by express con- 
tract on his own part, or under reservation from him in favour 
of the landlord, assigned by the landlord to the petitioners, 
and the asaig^nation of which has been formally intimated to 
him. Nothing of this kind, however, is alleged by the 
petitioners. The importance of the tenant or other grantee 
of the landlord being made a party to such a contract as the 
pUtioners found upon, will at once appear when it is taken 
into view that the rights arising between a landlord and 
tenant under a current lease of shootings are merely personal, 
that no effectual jm in re is constituted on behalf of tibe 
tenant, and that in the event of the lands over which such a 
leaew is granted being sold or disposed of, without reference 
to ihe lease of the shootings, and without previous knowledge 
of its terms by or intimation of them to the purchaser, there 
would be no valid claim by the lessee against the purchaser, 
either for the continuance of the lease untU its expiry, or for 
damages in Uen of it. In the same wav, without a legal 
privity of contract bdng set forth and estabilshed between Uie 
petitioners and the respondent, it is difficult to see how the 
action could have been maintained against him if it had been 
objected to on that ground. The titie to pursue an interdict 
most be at least as grood as would be necessary to maintain 
an action of damages, and it appears very doubtful how far 
the title set forth by the petitioners in the present action 
would Bustiun an action of damages against the respondent for 
buniiog heather on his own farm — the right to bum heather 
being a right which, apart from special contract, pertains 
more natinally to the pastoral and agricultural than to the 
sporting tenanqy. But the respondent has not thought proper 
to state any objections on this ground to the tiUe of petitioners 
to sue in the action, and the Sheriff-Substitute therefore does 
not thmk it necessary, conridering the view he has formed of 
the case otherwise^ to express any concluded opinion upon 
this point. 

The respondent has stated in the closed record some pleas 
against the validity of Mr North's titie, as between him and 
the proprietor of the lands and shootings of Dallas, but at the 
oral debate, he expressly stated that he passed from these 
pleas, and both parties thereupon took up the discussion of 
the QiK upon the merits. 



The respondent is charged with having set fire to seventeen 
separate spots or patches of moor ground on the moors of 
Dallas. These spots or patches are aU shown upon the hand 
sketch. No. 6/4 of process, and the extent of the whole of 
them is between 8 axid 9 acres. 

The respondent admits that he set fire to ten of the spots 
or patches of ground shown on the sketch, but ho denies 
that the ground of any of these spots or patches forms any 
part of the moors of Dallas. These ten spots are coloured red 
on the ^etoh referred to, and the extent of them, altogether, 
\b only 3 roods and 24 perches. 

Before going further into the case, it falls to be determined 
whether or not the ten spots so burned, or any of them, form 
part of the moors of Dallas in the sense of Mr North's lease. 

The petitioners brought forward as witnesses on their side 
a smtdl but able corps of ex|^rts, who swore that, in thdr 
opinion, the ground in question was moor ground, while on 
the other side, the respondent adduced a numerous and not 
less skilful array of sportsmen, factors, and practical men, 
who, with almost equal unanimity, gave their opinion that the 
ground in question was not moor ground. The Sheriff-Sub- 
stitute has no doubt that as many more witnesses on either 
side as might be wanted could have been got, as the matter is 
by no means free from difficulty, and might be open to a great 
variety of opinions given in perfect good faith, but perhaps 
formed with less caution than was ultimately exercised by the 
gamekeeper of Cawdor, who, after defining a moor to be 
what he called the '^ principal hill," and findmg this proposi- 
tion to be untenable, expressed his desire to " know what a 
moor was considered to be," before answering any more 
puzding questions upon the point. Tettimimia ponderanda 
8uni non nmuranda, however, and it is necessary to be guided 
rather by the fiacts on which so many opposite opinions have 
been founded, than by the opinions themselves. 

The arable land in the respondent's occupancy appears, 
from the sketdies produced by both parties, to consiBt of a 
series of small fields of very irregular size and shape, situated 
along both banks of a small bum, and extending in a westerly 
direction from the farm houses of Auchness, but not for any 
great distance. The series of fields are not contiguous. £acli 
field is for the most part separated from the next field by 
broken ground Intervening, part of which has never been 
cultivated, and part of which has been so to a limited extent. 
There is, unfortunately, no scale given with the sketches, but 
judging by the eye, the proportion of uncultivated ground 
mixed with cultivated ground within lines traced along the 
outside edges of the arable fields on both sides of the burn, 
may be about half-and-half. The broken ground intervening 
between the arable fields is partiy covered with dumne of 
whins, partly with star grass, imd partiy with heather. Some 
of the whins are the produce of seed sown by the respondent 
since his entry to the farm, which was in 1841, although his 
present lease dates only from 1859. There is a farm road 
running throuffh the series of fields whioh have been described, 
and very nearly in a course parallel to that of the burn which 
they flank. 

The whole of the ten spote admitted to have been burnt by 
the respondent are closely ac^acent to the fields, to the burn, 
and to the road. In most instances they are between the 
two latter, and in some instances they are so in places where 
the intermediate space cannot at the utmost exceed a few 
yards. The average extent of each of the spote so burnt is 
somewhat less than the tenth part of an acre. 

The Sheriff-Substitute is of opinion that s^te of ground of 
the nature which has been described, which are so closely 
mixed up with the respondent's arable land, and which are 
within a few hundred yards of his homestead, can never be 
hdd to be part of the moors of Dallas in tiie sense of the 
petitioners' lease. The petitioners' right of burning under 
that lease, it will be observed, is not co-extensive with their 
right of shooting. The right of burning is limited to the 
moors of Dallas. The right of shooting extends over the 
whole lands of Dallas. It is not enough, therefore, to make 
grounds in any part of the estate of Dallas fidl within the 
petitioners' privilege of burning, that such ground be in a state 
of nature, and covered with heather. It must be shown to 
form part of the ''moors," as that term is used in ordinary, in 
sporting, and in legudative language. In ordinary and sport- 
ing language, no man walking over such ground as has just 
been described, would be spoken of as being on the *' moors." 
Qroimd is not neeeBwrily eithei: a moor or partofaaoor| 
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alfchoagh it uukj b« of ibe description of ground known u 
moor gnnmd. There mighl, for enunple, be a few acres of 
moor ground in tbe centre of an arable farm; but socb ground 
would never be spoken of as a moor or even as part of a moor. 
Again, in legislative language, such as is used in Act 18, Oeo. 
III., ohap. 54, for the preservation of game, it is plain from 
tbe whole scope of the provisions as to boniing "muiis," that 
the "muirs" treated of are malulj the nesting and the breed- 
ing ffround of the mui^fowt The present ground which, as 
hM been shown, is situated ^thiu tbe limitB of the industrial 
occupancy of the respondent, is not alleged to be nesting or 
breeding ground, and it appears to the Sheriff->Substitate that 
the biuning for agricultural or pastoral purposes, which are 
the paramount uses of the ground, or even the burning for 
other purposes of a few small spots of such ground — the fire 
from which either could not spread or was prevented from 
spreading— cannot be held to have been either what is known 
as moirbum, or to have formed any substantial infringement 
of the rights daimed by the petitioners. 

It was scarcely maintained by the petitioners that they 
could found much complaint on the burnings at the red six>to 
numbered 1 to 9, both inclusive, but they contended very 
strongly that the fire at the red spot No. 10, which is not the 
largest of the ten spots, however, and which indeed cannot 
exceed a few yards in extent, was upon the moors of Dallas; 
that the respondent put, and left, that spot on fire, and that 
the fire was extinguished by the petitioners' gamekeeper, 
John Uowieson. The description, howeyer, which has just 
been given of tbe ground generally, includes the spot at Ko. 
10, and it is unnecessary on that point to repeat the remarks 
which have been already made, but it may be mentioned that it 
has arable ground almost immediately outside of it; and, in ad- 
dition, that the ground of the spot No. 10, was itself at one 
time, perhaps even so recently as the date of the petitioners* 
lease, arable ground, although it has since been allowed by 
the respondent to revert into natural grass and heath. With 
regard to the statement by Howieson, that the ground at 
No. 10 was left on fire by the respondent, and extinguished 
by him (Howieson), it is contradicted both by the respondent 
and by his son, the latter of whom was present along with his 
father, and boUi of whom say that tiiey waited untU the fire 
was out before leaving the ground. 

The other seven spots which were burnt are coloured blue 
upon the hand sketch which has been already referred to. 
The ]5etitioner8 allege that these also were set fire to by the 
respondent; but he denies having done so. The whole evi- 
dence adduced by the petitioners on this subject consists of the 
testimony of the witness John M'Intosh, who states that he 
saw the respondent set fire to the blue spots No. 5, 6, and 7; 
and of John Howieson, already mentioned, who states that 
the respondent admitted to him that he had set fire to the blue 
spot No. 8. These are merely individual statements in regard 
to separate occasionB, which, without considerable corrobora- 
tion, cannot be held to overbalance the denial of the respon- 
dent. They are not so corroborated in any way. So far, 
indeed, from being corroborated, great doubt is thrown upon 
the statement of M'Intoeh by Sie testimony of the witness 
Alexander M'Lennan, who was, as well as Mcintosh, formeily 
a farm-servant on the respondent's farm, and who says that 
he saw Mcintosh himself set fire to one of the blue spots, and 
tiiat the respondent came up and was angry with him for 
doing BO. M'Lennan adds that on another day, when ike 
respondent was from home, M'intosh took matches and said 
that he was going to set fire to some more. Hie Sheriff- 
substitute is disposed to place oonsiderable reliance on this 
evidence of M'Lennan, seemg that previously to his examina- 
tion he had gone through what some peojde would consider 
rather a Bpvere ordeal on the subject. It appears that one 
night since the present action was raised, he was brought by 
the other witness John Howieson to the house of his brother 
David Howieeon, another servant of the petitioners, where he 
says that the Howieeons, animated no doubt by ardent seal to 
discover the truth on behalf of their masters, gave him no less 
than "five glasses of whidcy that he minds of," besides what 
he may have got that he does not mind of. In shorty he 
appears to have been put into such a condition that, if ha 
knew anything to the respondent's prejudice, he would pro- 
bably have disclosed it, and, not having done so, so iar as 
appears from the evidence, it is a fair inference that he bad 
nothing to disclose. Keeping in view the inddents just 
inentioBed^eeping also in vi«w (bftt ao importmit put of 



the statement of John Howieson, as to the extinotioa of tbe 
fire at No. 10, has been contradicted, as ahready noticed, and 
the general tone of Howieson's evidence; his unsupported 
statement as to the burning of the blue spot No. 3, mast^ «b 
well as M'Intosh's, in regaitl to the other blue spo^ be hsU 
to come far short of l^al proof. There being, therefore, no 
legal proof that the respondent burnt any part of the gromid 
shown by the blue spots on the sketch, it is unneceaaary to 
consider specially whether or not any of those spots form pert 
of the moors iu question. 

It appears that the respondent, in building a sheep faok, 
cleared and burnt some heather upon the ground of the faak. 
This is admitted by the respondent. There is no proof, how- 
over, that he burnt more than was necessary for the site of 
his &nk. The situation of the fauk is not shown on Hbe 
sketch; but with regard to the present question, the Sheriff- 
Substitute does not think that it is of the least coosequenoe 
where it is situated. He ia satisfied that the clearing of the 
ground by burning, or otherwiBc, for the purpose of erecting 
a fonk or other encloeure, permitted, or at least not prevented 
by the landlord, and where the fire is not shown to have ex- 
tended beyond what was necessary for the site of tlie- enclo- 
sure, cannot be held to be burning of the moors in Uie sense 
of the petitioners' lease. 

The Sherifi'-Subetitute has not thought it necessary to take 
any special notice of certain reservations alleged in the record 
to have been made in favour of the landlord in the lease be- 
tween him and the respondent. These reservations oootaia 
no reference to the petitioners; and it is not shown that the 
petitioners are connected with them in any way, or that any 
party other than the landlord has any right to insist against 
the respondent in regard to their observance. 

Neither has the Sheriff-Substitute made any special or 
separate aUusion to tho petitioner Mr Qeorge, as his rights 
are adnutted to be wholly contingent on those of Mr North. 

In order to warrant a continuance of the interim interdict, 
it would require to have been shown either that the respon- 
dent committed an ill^al act in such circumstances as to 
excite apprehension of its renewal or repetition, or that be 
threatened to oonunlt an illegal act. In the opinion of the 
Sheriff-Substitute, the petitioners have entirely failed to show 
or to prove the former. They have not even alleged the lat- 
ter; and the respondent, so far from exhibiting any desire to 
do any act prejudicial to the claims of the petitioners, did not 
even move, as he might have done at a much earlier stage of 
the cause, for the recall of the interim interdict granted 
against him in the first instance, and which is now hdd to 
have been groundless. 

Another consideration, even if there had been grounds for 
granting an interdict, is the difficulty of apE^ying such a pro- 
cess to a subject so undefined in point of boundaries as the 
'' moors of Dallas," to which the petitioners now state that 
they restrict their claim for interdict, appears to be. The 
terms of an interdict — ^the breach of which Involves penal ts 
well as civil consequences — should always be so expraoed 
that there should be no room for ambiguity as to the subject 
to which it is intended to be applicable. A man should bave 
the means of knowing at the time, without doubt or diflkulty, 
the limits of observance or violation of such a wanant, iu»t 
merely as matter of opinion, but as matter of fact. If cir- 
cumstances do not admit of tiie terms of an interdict being so 
expressed, parties must rely on the other, and more ordinary re- 
medies of the law in event of any infringement of their rights. 

A a, Alex. Cambbov. Alt. Gbeoob & Youiro. 

This case has been appealed. 



19th Apbil, 1864. 

SHERIFF COURT, AYRSHIRE— AYR. 

(Shkbiffb OahpbeUi and Robisom). 

James Park v. Geo. Barrowman and Jas. Murdoch. 

Damages— Personal Injury— Reparation.— -4 miner had 
ki$ leg broken by a fall from the roof more than twebc 
feet beyond his ^^ brushing ;" but though he knew ^ 
spot was dangerous^ he continued to work under U and 
was injured. In an action for reparation^ held thai <n 
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ihe accident was occasioued by the rashness or careless* 
ness of the icorkman^ defenders were assoilzied, 

Thr pnrstier was a miner engaged in the defenders' No. 
1 Craigston pit. While the pursuer was working more 
than eighteen feet beyond his " brushing," part of the 
roof foil, and his leg was broken. He raised this action, j 
concluding for £35 12s as loss and damoge caused by the I 
fall. 

The defenders pleaded (1) that the pursuer had 
specially contracted to secure the roof where it fell; 
(2) that the fall had occurred within the pursuer^s 
"brushing;" (8) the defenders had appointed skilful 
roadsmen, and so were not liable; and (4) the accident 
had happened through the pursuer's own carelessness. 

The record having been closed, and a lengthened 
proof led, and parties' procurators heard thereon, the 
SherifT-Subsiitute pronounced the following Inter- 
locutor: — 

Ayr, lYth February, 1862.--The Sheriff-Subetitute having 
h«urd parties' procorators, having thereafter made avizan- 
dum, and cofnsidered the doeed record, proof, productions, 
and whole procew. Finds that the pursuer in this action 
claims compenBation from the defenders for a personal injury 
reoaved by him while in their employment as an ironstone 
miser at No. 1 Craigston pit, which, at the time of the 
accident in Question occuning to the pursuer, was being 
wrought by tne defenders in company as contractors: Finds 
that we pursuer commenced to work in the said pit, in the 
service of the defenders, in the month of December, 1860, 
and was working therein, under their employment, on the 9th 
day of February, 1861, the pursuer being employed at the 
Kt in the defenders* service for the full intervening time: 
Finds that the injury done to the pursuer was the cause of 
his left leg being broken, and was owing to a fall from the 
roof, which oocurred on the said 9th day of February, 
1881: Finds, that as comjiensation for this injury, the pur- 
iner now dainui payment from the defenders of tlie sum of 
£85 128, in respect of their alleged culpable failure to secure 
thereof, and provide the wood necessary for its protection 
and safety, notwithstanding of its insecurity being complained 
of, and the defenders* attention directed thereto by the pur- 
suer: Unds, that what fell from the roof and injured the pur- 
mier was part of the ''caulm" above the "blakes" which 
overlaid the ironstone which the pursuer was excavating: 
Iinds it alleged that this fall occurred "18 feet or upwards " 
from the pursuer's working face; and finds it admitted by the 
pursuer, as a witness, that the fall occurred '' outside '' of his 
"brushiDg:*' Finds it admitted that the pursuer's first and 
special employment at the p\t was that of *' propping the roof 
and face" of bos working place, and whereupon he was engaged 
for seven days or shifts, and for which he was paid the sum of 
288, being at the rate of 48 each shift: Finds it alleged by the 
defenders, bat not proved, that they engaged the pursuer on 
ipecial contract to repair and secure his place for a sum of £6 
over and above the payment of 3b 6d for every ton of the 
iroostone to be excavated in the progress of the work, and 
that it was wbihit this contract was being executed by the 
pursuer that the accident which injured him occurred: Finds, 
that as inferring liability on the defenders for said injury, the 
fact is subsum^ as relevant and sufficient, that the fall in 
qoestion was at a place in the roof which was distant more 
than 12 feet from the pursuer's working face, in respect of the 
i obligation admittedly imposed upon the pursuer to prop and 
wcure the roof of his room for that number of feet back from 
his face, in terms of section 6 of the printed rules produced in 
pfooess No. 4: Finds, that on the fact of what was the dis- 
, ta&ce of the fall from the face, the proof is conflicting, it being 
ktated on the pursuer's side to have been 17 or 18 feet, and 
I e?en more, while on the defenders* side the distance is made 
wdy 10 feet: Finds, that while on this point, the witnesses of 
I the defenders' speak from actual measurement; those for the 
! pursuer appear to have judged of the distance merely from 
I the eje; and therefore finds that, although the pursuer's wit- 
nesses outnumber the defenders', the testimony of the latter is 
j more to bo relied on: Finds, therefore, that the distance of 



the fall from the face is not proved to have exoeeded 12 feet: 
Finds it nof^ to be proved that there was any inanfflcienoy of 
wood at the pit as alleged by the pursuer: Finds it to be 
proved on the contrary, that the snpplv of wood was ample 
and adequate for all pit purposes: Finds it alleged that the 
fall in question was owing to a defective propping of a previous 
fall wldch oconrred near to the former in the month of 
January, 1861; but finds it to be proved by three witnesses 
(one of ttiem, John Morris, being a witness for the pursuer, 
and the other two being the roadsmen in the pit), in this re- 
spect contradicting the pursuer's own evidence, and that of his 
fellow-workman, M'Ghee, that the fall in January had nothing 
to do with the fall in February, now in question: Finds, 
therefore, this allegation not proven: Finds it deposed by the 
pursuer, that the effect of the said fall in January was to 
throw out the trees (being from 11 to 13 in number) which the 
pursuer states he had put up in the process of repairing and 
securing the roof of his room when employed on the i^t in 
the week in December, 1860: Finds that this is contradicted 
by the roadsman, Murdoch, by whom the part of the roof 
that fell in January was repaired: Finds it further deposed 
by the pursuer, that while three trees were all that were used 
for the repair and support of the roof when it fell in January, 
it would have required the same " number of trees that were 
outplaced (that is 1 1 or 1 3) to secure the roof:" Finds it thus to 
be alleged, that the fall in question was owing to the combined 
effect of the outplacement occasioned by the fall in January of 
the pursuer's propping of his own roof, secured by the support 
of 11 or 13 trees, and of the insufficient reparation of the fidl 
itself in January: and finds that, even if the fact were so, it 
would show that the continuance of the pursuer at his work in the 
circumstances now explained was an act of such inexcusable 
lasbness as must be held to impose upon himself liability for 
the injury complained of: Finds it still further deposed by the 
pursuer, that he could get nothing but "rotten steeks" with 
which to repair and secure his place when engaged on the 
shift in that special w^ork: and Finds that, if this was the fact, 
the using of such worthless props would also so inculpate the 
pursuer as to subject himself to the supervenient consequences 
of such recklessness, even although acting, as he says he did, 
under the directions of the defender, Barrowman, and without 
having the free exercise of his own judgment: Finds it proved 
by two witnesses, Morris and Gillespie, adduced for the pur- 
suer and miners in the same pit, that the canlm from which 
the fall in qoestion proceeded was not sufficiently secured, by 
not being planked across, in addition to being propped upright 
(per pp. 18-24 and 26), that this insecurity was rex)eat^ly 
pointed out to the pursuer by Morris as well as by another 
workman — his '^neighbour" — but their warning was disre* 
garded by the pursuer (per pp. 18-24), and that in the opinion 
of both these witnesses, Morris and Gillespie, it was the pur- 
suer's duty to have supplied the defect (per pp. 22, 24, 29): 
Finds, that if this want of plaoking be attributable to the 
parties who repaired the fall which occurred in January, it 
would only be an additional circumstance to those aUretidy 
mentioned for inferring liability on the pursuer himsdf for 
continuing at his work, notwithstanding this and those other 
defects ah-eady referred to; but finds, that if the said vrant 
of planking was owing to the neglect of the pursuer himself in 
the process of securing his own roof, he himself must alone be 
held responsible therefor: Finds, that regulation 6th of the 
rules before referred to, by which the pursuer admits himself 
to be bound, in providing that "colliers shall be bound" to 
prop and secure the roof and strata above along the ooal faces at 
which they shall be employed, and back thoKfrom at least 12 
feet, would not seem to imply that for any distance beyond 12 
feet miners are released from the obligation of protecting 
their roo&, but only that for the speeifio distance of 12 feet 
they are absolutely bound to do so, leaving their responsibility 
extra to be dependent on oircumstanoes: Finds it proved by 
four witnesses adduced for the pursuer (all miners in the same 
pit) Morris, Gillespie, Moore, and Donaldson, that it is the 
understood duty of the miners at Craigston pit to seonre their 
roads to the end of the rails (per pp. 28, 27, SO, 81, 44), 
irrespectively of the distance that may be from their wcwking 
faces; and finds it proved, that the pursuer's "brushing,^ 
which was necessary to be done for the laying down of tiie 
rails, was far behind, and as much as "17 or 18 feet back 
from the face at the time of the fall in question," as stated by 
the witness, Morris (per pp. 23): Finds, that the proof last 
adverted to on the point to which it reUtes^ when taken in 
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ooonectfon with ihe ooosiniction already pot on the 6th oi 
the ndas before referred to, warrants the oondunon, that as 
in point of fact the fall in question occurred outside the pur- 
suer's brushing, that is short of where the rails ended, the 
oonsequential injury to his permn resulting therefrom, most, 
in point of law, be attributed to himself: Finds that the pur- 
suer is proved to have admitted to several parties that the 
injury was occasioned by his own fault entirely: Therefore, 
for these reasons, partly of fact, and partly of law, assoilzies 
the defenders from the oondnsions of the action: Finds the 
pursuer liable in expenses; whereof allows an account to be 
given in, and remits the same, when lodged, to the auditor to 
tax and report. 

Note. — ^To explain the grounds of the present judgment 
more fuUy than is done in the preceding Interlocutor would 
only be to add a detailed commentary on the proof^ which the 
Sheriff-Substitute thinks unnecessary. He may observe, 
however, that there is one point raised in the defences which 
has not been adverted to in the Interlocutor, because it was 
thought superfluous, however deserving of attention, namely, 
that of the responsibility of oollaborateurs, suggested in the 
defenders' third plea in law. And the Sheriff-Substitute has 
only farther to remark, that for the legal bearings of the 
general question he has consulted Mr Hay's useful book on 
the " Law of Liability in cases of Accidents and Negligence." 

The punuer appealed and reclaimed, and thereafter 
the Sheriff pronounced the following judgment: — 

Edinburgh, 29th October, 1863.— The Sheriff having 
heard parties' procurators on the pursuer's appeal, and con- 
sidered the closed record, proof, productions, and whole 
process. Recalls the Interlocutor appealed from: Finds Ist, 
That the action is raised for reparation to the pursuer of 
a personal injury sustained by him through the alleged fault 
of the defenders, whUe the pursuer was in their service 
as an ironstone miner in No. 1 Craigstone Pit, which 
the defenders were working as contractors; 2d, That on the 
9th day of February, 1861, the pursuer, while in the employ- 
ment of the defenders as a miner in the said pit, had his leg 
broken, by and in consequence of, the falling in of a part of 
the roof of the said pit; 8d, That the seam of ironstone in 
which the said occurrence took place was wrought "long 
wall,** and that according to that method the roof ought to be 
supported by upright props, and where necessary by planks 
placed horizontally along the roof above said props, and sup- 
ported by them; 4th, lliat in regard to that part of the roof 
which is along the ironstone face at which the miners are 
employed, and back therefrom to the distance of at least 
twelve feet, it was, according to the printed rules (No. 20 of pro- 
cess) in force at the said pit, the duty of the miners, of whom 
the pursuer was one, to prop up and secure their respective 
working places; 5th, That it is not proved that it was a role 
or practice in observance in the said pit that the miners 
should make and keep secure the roof of the pit farther back 
than the said twelve feet from the working face; but that it 
is proved by the said printed rules that it was the duty of 
others than the miners to keep secure the roof of the main 
roadways; 6th, That in point of fact the falling in of the 
roof whereby the pursuer received his injury was at a place 
considerably beyond twelve feet from the working face of the 
ironstone in his working place, and was in one of the main 
roa<lways of the said pit; 7tb, That the roof in that place was 
insecure, and required to be supported by upright props, and 
by planks placed horizontally along the roof in manner above 
mentioned, and that the roof feU in in consequence of the 
want of such or similar supports; 8th, That the pursuer, 
before the date of his injury, was warned by his fellow-work- 
men, and was aware of the insecure and dangerous state of 
the roof at the place where he received that injury, and that 
he alleges he complained of the state of the roof to the de- 
fender, Barrowman, and the roadsman in the pit; but his 
alleged complaints are not proved; 9th That the pursuer was 
in fault in voluntarily and rashly exposing himself on the said 
9ih day of February to the risk of injury by going or working 
as he did under that part of the roof which was insecure, and 
that he admitted to various parties shortly after the accident 
that he had himself to blame for it; 10th, That the defender, 
Barrowman, employed the pursuer and set him liis work, that 
he took a personal superintendence of the workings in the pit, 
and was aware of the insecure and dangerous state of the 



roof at the pUoe in questiKm before the pursuer raoeived bis 
injury; 11th, That it is alleged by said defenders that they 
had provided agunst the risk and danger arising from tM 
state of the roof by an alleged contract with the pttrsner that 
he (the pursuer) should perform certain operations in the pit 
to remove the insecurity; that this allegation is not proved, 
but that, on the contrary, it is proved that the defenden 
nogligentiy sufiered the roof to remain in an insecore and 
dangerous state until after the accident: Finds in point of law, 
that the defenders were bound to take all reasonable pre- 
cautions for the safety of their workmen, and that in partumlar 
it was their duty to liave provided for the security of the roof 
at the place in question, and tiiat they were in &ult in so ftr 
as they failed to do so: but Finds in point of fact, that bat for 
the pursuers own rashness in going or woridng where he 
knew the roof to be insecure, the injury complaint of would 
not have been sustained: Therefore finds in point of law, that 
I the pursuer is himself responsible for that injuiy, and that 
' there is no good ground of action against the defenders, and 
on these grounds of &ct and law assoihdes the defiendets from 
' the conclusions of the action: Finds the pursuer liable to tiiem 
, in expenses, of which allows an account to be given in, and 
remits the same when lodged to the auditor of Court to lax 
and report. 

Note.— This is an action by a miner for an injury sus- 
tained by him in consequence of the falling in of a part of the 
roof of the pit. 

That the pursuer's leg was broken by a fall of caidm from 
the roof of the pit is not disputed, and there can be no doaht 
that if the roof had been properly supported in the manner 
indicated by some of the witnesses the accident would not have 
occurred (Morris, pp. IS and 24; Gillespie, p. 26). 

The pursuer alleges that the fault lay entirdy with the 
defenders, and that they are therefore responsible. 

The defenders, on the other hand, maintain — 1st, That the 
pursuer had in point of fact specially contracted to secure the 
roof at the place where it fell, and that having failed to do so, 
the responsibility rested solely with himself; 2d, That the 
(all having occurred within the range of the pursuer's '^bmsh- 
ing," which he himself, by the rules of the pit, was bound to 
secure, he himself must be responsible; 3d, Ihat ^e defenders 
appointed skilful roadsmen to attend to the safety of the 
miners, and that if the fall took place through their fault the 
defenders were not liable; and lastiy, That the accident hav- 
ing occurred through the pursuer's own carelessness, the 
defenders were not liable. 

1. With respect to the alleged special contract with the 
pursuer to secure the roof at the plaoe where it fell, there is no 
difficulty. The defender, Barrowman, is himself the only 
witness who says there was such a contract. Bat he is 
directly contradicted by the evidence of the pursuer and 
M'Ghee. That contradiction seems to receive support from 
the evidence of several of the defenders' own witnesses; and 
the circumstance that the alleged contract was neither ful- 
filled nor, so far as the proof shows, in the course of being 
fulfilled on the part of the piursuer, strongly corroborates the 
contradiction. Fartiicr, the statement as to the terms of the 
special contract as appearing on the record is very vague cud 
unsatisfiictory; and it does not in the least appear from the 
evidence that the contract would have had the effect if imple- 
mented of securing the roof. 2. With respect to the other 
defences the Sheriff has been greatiy puzzled, and has more 
than once changed his views. But on the whole, he fads 
satisfied that the result at which he has at last arrived, coin- 
ciding as it does with that at which the Sheriff-Substitute 
arrived, is sound. 

The pit in question, it appears, is worked on the "long 
wall" system; and the roof where the workers are engaged 
requires to be supported; in some places upright wooden 
props are sufficient, but in others, where the superincumbent 
stratum consists of caulm, or other material apt to fall, it re- 

auires to be supported by boards extending horizontally along 
tie roof in addition to, and supported by, the upright props; 
and it was the want of such horizontal supports that occa- 
sioned the fall in question. There seems to be no doubt 
upon this point. 

That danger was apprehended at the place where the pur- 
suer was hurt, in consequence of the state of the roof, and 
that by persons competent to judge of the matter, appears 
clearly enough. The witnesses, Morris, pp, 18, 24, and 25: 



SHERIFF COURT REPORTa 



r7 



Gitteepie, p. 25, and others observed the danger, and warned 
ibe pursuer of it. The defender, Barrowman, himself was 
quite aware of it, for he Bays in his deposition that the special 
contract he alleges to have been made with the pursuer was 
for securiDg the particular place at which the accident occurred 
agunst the falling in of '^caulm," and the danger that was , 
apprehended was fatally verified by the fall which actually 
occurred, and broke the pursuer's leg. 

It is quite true that the defenders* witnesses, Stewart and 
Grant — the one a roadsman and the other underground 
manager— say that they thought the roof safe. Their opinion, 
however, turned out to be very ^nsound, and according to 
their own account of it, they were not very well qualified to 
judge of the matter. Both of them say that they had nothing 
to do with that part of the roof, and it is plain from their 
evidence that they paid no particular attention to it; but 
their want of observation in regard to a matter with which 
they thought they had no concern cannot be held to neutralise 
or contradict the explicit testimony of witnessee who did 
direct their attention to the subject, and whose evidence the 
event corroborates. 

Kow, assuming that there was danger, and that it was 
known both to the pursuer and to the defenders, the question 
is raised, upon whom did the obligation lie of making the roof 
secure, upon the pursuer or upon the defenders? 

It cannot be doubted, that when a master employs a ser- 
Tant in a work of a dangerous character, like mining, he is 
bound to take all reasonable precautions for the safety of that 
workman. He is bound to take care that the roof of the pit 
specially above the roads is kept secure, unless, indeed, by the 
Imown and recognised rules of practice of the pit, or of the 
district in which the pit is situated, that obligation is laid 
upon the miners themselves. In the present case, the defen- 
ders maintain, in the first place, that, according to the 
printed rules in force at the pit, the miners were bound to 
prop up and secure the roof in their respective working 
places, for 12 feet, at least, from the working face of the iron- 
atone, and that the accident occurred by the falling of the 
roof within that space; and, farther, they maintain that the 
pursuer was bound, by the known practice in the pit, to 
secure the roof from the working face up to the place to 
which the rails were laid, although that might be 18 or 20 
feet from the working face; and they also say that the roof 
fell within that space. 

On the other hand, the pursuer, while he admits that he 
was bound to secure the roof to the extent of twelve feet back 
from the working face, denies that he was bound to do so 
beyond that distance, and maintains that the fall took place 
from seventeen to twenty feet distant from the working face, 
and in one of the main roadways of the pit. 

Now, in the first place, the Sheriff is of opinion that it is 
sufficiently established by the proof that the fall which 
occasioned the injury did not take place within twelve feet of 
the working face, but about eighteen feet therefrom. This is 
deponed to by the pursuer himself (page 38); by M'Ghee, who 
worked with him in the place where the fall occurred (1 p. 40); 
by Gillespie, page 27, who heard the pursuer call for assis- 
tance, and found him sitting in the place where the accident 
occurred; by Johnstone, page 42, who took the pursuer^s 
place after the accident, and repaired the place where the fall 
had occurred; and by Morris, page IS, who had generally 
good means of knowing and observing. 

The defenders attempt to discredit this evidence by observ- 
ing that these witnesses did not measure the space with a 
measuring line; that they may have been mistaken as to the 
measurement; and that two witnesses upon whom they them- 
selves rely, actually measured the space, and found it to be 
only 10 feet or thereby. 

These observations, however, are not entitled to much 
weight, for, in the first place, miners are, from the necessity 
of Uie case, accustomed to judge of distances in pits by the 
eye — the printed regulations make this obvious; secondly, the 
pursuer's witnesses above named had the best means of observa- 
tion, and are not likely to have misjudged the distance by seven 
or eight feet; thirdly, four at least of these witnesses have no 
interest whatsoever in the case, and three of them cannot with 
any reason be accused of siding with the pursuer— judging 
from their evidence they seem, to say the least of it, to have 
no bias in his favour, and when they gave their evidence they 
were in the defender's service; fourthly, the contradictory 
evidence given by Grant and Stewart on the part of the 



defenders is extremely unsatisfactory. More than a year 
after the date of the accident, and just when they were about 
to give their evidence, they went for the first time to measure 
the distance between the place where the working-face was 
when the accident occurred and the place where the fall hap- 
pened, and they make it only ten feet — that is, seven or eight 
feet less than the eye-witnesses at the time of the accident 
made it When they so made their measurement it is not 
said that there was any mark whatever to indicate the place 
where the working-face was when the accident occurred. And 
it is obvious, from the evidence, that the working-face was, at 
the date of the measurement, wholly changed. Now, without 
knowing where the working-face was at the date of the acci- 
dent by some unobliterated mark, they could make no proper 
or reliable measurement a year afterwards. Grant neither 
states that he knew the place where the working-face was nor 
how it could be known. It does not appear whether he took 
his measurement upon his own recollection of the place or 
upon that of other people, and Stewart's evidence is exposed 
to pretty nearly the same observation. In short, the evidenoe 
of Stewart and Grant is most unsatisfactory. They don't say 
that they made any estimate of the distance at the time of the 
accident. The probability therefore is that they made none, 
and they have failed to give any such data, in point of fact, in 
regard to the localities, as to render the measurement of any 
great value. 

The Sheriff is, in these circumstances, therefore of opinion 
that the preponderance of evidence is decidedly with the 
pursuer. 

As to the alleged obligation of the miners to maintain the 
roof up to the end of their brushing — that is, to the place to 
which tlie rails were in the present case laid^it is thought 
that there is no satisfactory evidence. In the first place, the 
printed rules were only published and enforced at the pit little 
more than a month before the accident occurred, and while 
they make the provision already alluded to in regard to the 
twelve feet, they lay no obligation upon the miner to prop up 
the roof beyond that space; secondly, it is more than doubt* 
ful whether the rules in practice before the publication of 
these printed rules were binding upon the miners after their 
publication, and sufiicient time had not elapsed from the date 
of the enforcement of the printed rules for any new practice 
to have grown up; thirdly, the witnesses who speak to practice 
and rules other than those contained in the printed document 
are not consistent among themselves, and the practices they 
speak to differ materially from, and in some respects are 
adverse to and inconsistent with the printed rules which the 
defenders themselves admit to liave been in force; fourthly, in 
point of law, any practice to J>e binding upon miners must be 
well established and known, and cannot be held as proved 
when the witnesses differ among themselves in regard to the 
alleged practice. 

The Sheriff has therefore held that the practices alleged by 
the defenders, other than those contained in the printed regu- 
lations, are not proved. 

But further, even although they were proved, it would not 
follow that the defenders would escape liability on the ground 
of such practices in the present case, because it is expressly 
provided in the printed regulations so frequently referred to 
already, that the roads in the pit shall be under the charge of 
the roadsmen, who are taken bound to repair all damages and 
defects therein, and in the roofs above the roads. If, there- 
fore, the accident occurred in one of the main roadways, it was 
the doty of the roadsman, and not of the pursuer, to secure 
the roof. And that the fall in question did occur in a main 
roadway is sufficiently proved by the evidence of John Morris, 
p. 19, of the pursuer, p. 32, M'Ghee, p. 89, and of Andrew 
Donaldson, p. 44. 

On this ground, the Sheriff has held that it was not the 
pursuer's duty to maintain the roof at the place in question, 
but the defenders*. 

Still the defenders may not be liable in reparation. For, 
although the fall may have taken place through their negli- 
gence, yet if pursuer's leg would not have been broken but for 
his own culpable rashness in working or passing under the 
insecure and dangerous part of the roof, they would not be 
liable. This seems to be settled by the cases Paterson y. 
Wallace cO Co., 1 Macqueen, p. 748; and Orichton v. Keir A 
CricJitOTif 14th February, 1868, Jrf JSfriet of Section Cases, 
Vol. I., p. 407. 

Now it appears, as already notiee<1, that the ( ursuer had 
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been WMmed of his danger by various parties, and that he was 
quite aware of it, is sufficiently evidenced by the fact of hit 
own averments that he oomplauied to the defender Barrow- 
man and to the roadsman that the roof was insecure and 
unsafe. He therefore went to the place of danger with the 
full knowledge of the danger, and reckless of consequences. 

He no doubt alleges, and endeavours to prove, that the 
defender Barrowman and his two subordinates assured him 
of the perfect safety of the place in question, and that he was 
thereby induced to incur the risk which proved so unfortunate 
to him. And if he had succeeded in his proof on this point, 
it ratiier appears to the Sheriff that he must have succeeded 
in the present action, for he would have been quite entitled, 
notwithstanding the warning he had received, to rely on the 
superior skill and experience of Barrowman and his roadsman, 
in assuring him of his safetv, and, relying upon their skill and 
assurance, it could hardly have been contended by the defen- 
ders that the accident was attributable to his own fault and 
rashness. 

But, unfortunately for him, he has not succeeded in his 
proof. All the parties referred to, Barrowman, Grant, and 
Stewart, deny upon oath that he complained to them of the 
insecurity of the roof, or that they gave him any assurance of 
safety. 

And their denial is better supported than the opposite 
assertion of the pursuer and M'Ghee, because it is proved, to 
the satisfaction of the Sheriff, by John Morris, one of the 
pursuers own witnesses, and by William Kennedy (page 62), 
William Matthews (pages 68 and 65), John M'Waters (page 
66), and Allan Fettes (pages 67 and 66), witnesses for the 
defenders, that the pursuer frequently after the accident made 
statements to the effect that no one was to blame for it but 
Idmself, and he made these statements calmly and deliberately. 

Ab the accident, therefore, was not the result of the defen- 
ders' negligence alone, bat would not have happened but for 
the pursuer 8 own culpable rashness in exposing himself to 
danger which he knew to be imminent, the Sheriff has, upon 
the authorities above referred to, assoilzied the defenders from 
the pursuer's claim. 

The question as to what a collaborateur is, and whether the 
defenders are responsible for the conduct of their roadsmen 
and underground manager, so largely discussed in the papers, 
does not properly arise in the case according to the view that 
the Sheriff has taken in it 

The Sheriff has thus largely expressed the grounds of his 
judgment, because the case is one of considerable difficulty 
and importance, and also becauf^, although he has arrived at 
the same conclusion with the Sheriff-Substitute, he has done 
so, to some extent, on different grounds. 

Act, C. B. Rowan, Ayr. Alt. A. M'Cltmont, Cumnock. 



20th April, 1864. 

SHERIFF COURT, ELGINSHIRE. 

(Mr Sheriff Macleod Smith.) 



The County Prison Board of Elqt^— Petitioners, 

Prison's Adminifltration (Scotland) Act, 1860. — Form of 
warrant on petition of County Prison Boards trith con- 
currence of the Procurator ' Fiscal, for removal to 
hospital of an untried prisoner, in consequence of 
disease, threatening immediate danger to life, which 
could not he treated in the prison. 

The Elgin County Prison Board, as administrators of 
the prison of Elgin, with concurrence of the Procurator- 
Fiscal, presented a petition, stating that William Henry 
Thomson, a prisoner in the said prison, under a warrant 
of commitment until liberated in due course of law, pro- 
ceeding on a petition, at the instance of the Procurator- 
Fiscal, charging him with the crime of forgery and 
uttering, was suffering from disease, threatening imme- 
diate danger to life, which could not be treated iu prison, 



and craving warrant, in iemu of sect. 72 of the Act, fat 
Thomson's removal to a public hospital. A certificate by 
two medical practitioners, in the terms required by the 
Act, was presented abng with the petition. The Shenff- 
Substitute thereupon granted the following warrant:— 

The Sheriff-Substitute having considered the f o rego in g peti- 
tion, with the certificate therewith produced, hereby ordam 
William Henry Thomson^ mentioned in the said petitLon, ta 
be forthwith removed, under the charge of William. Hay, <^ki 
constable of Elginshire, from the prison of Elgin, and cob- 
veyed to Gray's HospiUd, m Elgin, in order thlt he may be 
treated there'm until he, the said WiUiam Henry Thomson, be 
again fit to be recommitted to the said prison, or until he 
shall be otherwise dealt with in due course of law: Appointa 
the Bald William Hay to take such steps as shall be neoesMtj 
for the safe custody of the said William Henry Thopymn, natfl 
he shall be so reoonmutted or otherwise dealt with as siore- 
said: Ordains the petitioners to cause the said William Hceiy 
Thomson to be visited from time to time by the surgeon of ths 
prison, and to report to the Procurator-Fiscal of Onirt wbes 
the said William Henry Thomson may be again fit tor reoon- 
mitment to the said prison, in order that he may be recon- 
mitted to the same, under the warrant of commitment men- 
tioned in the petition: Authorises the said Procuratoi^Fiaedl, 
if he shall think proper, to cause the said William Hemy 
Thomson to be also visited from time to time by such other 
medical practitioner as he may direct^ and for these purpoeee 
grants warrant to all concern^. 

Agenttfor the Prison Board— GEA3n & Jamtksox. 



2lBT Afbil, 1864, 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Shrbiffs Sib A. Alison and Stbathebv.) 



W. G. Green, master of the b.s. *^ Brandon^' r. J. & G. 
Thomson. 

Maritime — Foreign — Collieion. — Opposite to a hnilding- 
yard on the Clyde, where a vessel was to he launched, 
there was moored another vessel belonging to a foreign 
owner. As the vessel to be launched was large, and it 
was feared a collision might take place, application was 
made to the harhour-masier to move the vessel out ofth 
way — it teas moved a number offset eastward, AppU* 
cation was made to the master to move it farther off, 
hut this was refused, as he had not power. The launch 
took place, but the tackling gave way, and tJie new 
vessel ran into the berthed vessel and damaged her, h 
a summary action to have her repaired under judicial 
authority, at the instance of the master, and for relief— 
Held (i) That the action was competent in a summarjf 
form, and at the master's instance; and (2) That At 
shipbuilder was liable in the damages done to the injured 
vessel. 

The 8.B. steamer *^ Brandon" was lying on the north 
side of the Broomielaw, at a berth assigned to her by tbo 
harbour-master, nearly opposite the building-yard of the 
respondents. The defenders launched an iron screv 
steamer, the "Cortes," which, from some defect in the 
tackling or management, ran into the " Brandon," and 
caused considerable injury to her hull and fittings. The 
injuries were ascertained and reported on by mutual 
consent, but when called on to have the repairs exccnted 
the defenders refused. Thereupon the pursuer, as re- 
presenting his owner, who was a foreigner, brought the 
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present actioD, craying a remit to a shipbuilder named, 
or other properly qualified shipbuilder, to execute the 
necessary repairs, and a decerniture for the amount. Ap- 
pearance was entered, and the defence stated in a minute 
aa follows: — 

Preliminary. — ^The action as laid is, in the circum- 
stances, incompetent, being in a summary form. 

On the Merits, — Admitted that on 17th December lost 
the respondents launched a screw steamer, called the 
** Cortes," into the Clyde from their building-yard, and 
that a steamer called the ^^ Brandon,'' which was lying 
nearly opposite the respondents' yard at the time of the 
launch was slightly damaged by the " Cortes " having 
come into contact therewith. Admitted also that the 
respondents, without admitting liability, had agreed, 
under reservation of all their pleas, to the survey referred 
to in the petition being made, and that they declined to 
repair the injury sustained by the " Brandon." Quoad 
ultray a denial of the whole averments in the petition and 
of liability for the cost of the repairs in question, it being 
specially denied that the collision was caused by defects 
in the respondents' arrangements for launching their said 
vessel, or in the tackle or other appliances used by them 
at the launch, or by negligence duriug the launch on the 
part of the respondents or others for whom they are 
responsible; and explained that all the accustomed and 
necessary appliances were used, and due carc' and pre- 
caution exercised by the respondents in connection with 
the launch; and, in particular, that the respondents, 
prior to the launeh, requested the harbour-master to get 
the vessels on the opposite side of the river from the 
respondents' yard removed out of the way of the launch, 
and that two of the depute harbour-masters, and. also the 
person or persons in charge of the ^'Brandon," were 
specially urged by the respondents to remove the said 
last-named vessel to a place of greater safety, but they 
failed to do so. The damage complained of was occa- 
sioned by the negligence of the petitioner or others 
representing him and for whom he is responsible. 
Further, explained and averred, that in a great many 
of the details specified in the surveyor's report, the 
^^ Brandon" had been damaged or was defective prior to 
the collision. 

The record having been closed, and parties' procura- 
tors heard, the Sheriff-Substitute pronounced the fol- 
lowing Interlocutor: — 

Having beard parties' procurators on the closed record and 
their respective pleas, Biepels the preliminary defence, and 
under reservation of the rights and pleas of parties, but of 
their consent as to the nomination of the following ship- 
builders, remits to Messrs Barclay, Curie k Co., shipbuilders, 
Glasgow, forthwith to repair the damages alleged to have 
been done to the steamer ''Brandon," by the launch com- 
plained of in the petition, to the extent, and so far as these 
are detailed in the survey, of date 26th December last, pro- 
duced, and immediately on execution of such repurs, to lodge 
a repOTt and particular account thereof in the hands of the 
Clerk of Court; farther, and before answer, allows the pursuer 
a proof of his averments in the petition relative to the cause 
of the damage sustained by said steamer, and to the defenders 
a proof of their averments in defence: Allows them a conjunct 
proof respectively, and grants diligence at their instance 
against witnesses and havers, and commission to any of the 
Depute-Clerks of Court to take the depositions of havers, to 
receive productions, certify exhibits, and to report forthwith, 
and appoints the process to be enrolled first court day, that a 
diet may be fixed for said proof proceeding. 



Note. — ^The screw steamer ''Brandon" belongs to a foreign 
owner, and at the Broomielaw, the vessel, quoiid its owner, 
lies in a foreign port, and where the injuries complained of 
are said to have been sustained. To have the vessel repaired, 
and made again fit for sea, is the primary object of the pre- 
sent action; and inddented to that object, there is involved 
the question whether the defenders negligently caused the in- 
juries, and are consequently bound to repair them. It was 
objected for the defenders that this was little else than a claim 
of damages, and the action ought to have been brought in an 
ordinary form. But the Sheriff-Substitute views the execu- 
tion of the repairs under judicial authority the essentially 
important conclusion, and the maritime character of the sub- 
ject pnma /acie shows the urgency for having these repairs 
executed, and whereby £ftrther loss to all concerned may be 
saved. These features distinguish this from the cases of 
JBrownlte, 20th January, 1846; Logan, 14th January, 1841; 
and Jackson, 20th June, 1843, cited in support of the pre- 
liminary defence. This seems one of the class of cases justify- 
ing summary action, noticed in Barclay*s M^Glathan, p. 394, 
where alleged recent wrong has been done, and the redress 
immediately sought, is to obtain execution of the repairs, 
without which the vessel cannot again sail. 

Proof was thereafter led and concluded, and after a 
hearing the Sheriff-Substitute pronounced this farther 
Interlocutor: — 

Having heard parties* procurators on the concluded proof 
and whole cause, and made avizandum. Finds, in point of 
fact, that, on the morning of 17 th December, 18CI, the 
steamship "iBrandon," of about 1000 tons burthen, and 
whereof the pursuer was then master, lay berthed at Fiunies- 
ton Quay, on the north side of the Glasgow harbour, and 
opposite the defenders' ship-building yard: Finds, that the 
vessel had been so berthed by the harbour-master, and had 
bun there for some time before under arrestment, at the in- 
stance of creditors, and it was then in charge of a keeper 
appointed by them: Finds that the defenders had completed 
in their said yard a large screw steamer, about 300 feet in 
length, named the "Cortes," and of above 2000 tons burthen, 
and which they had arranged to launch that day at flood-tide, 
and of which intention they had given notice to the harbour- 
master, with a request that the vessels then berthed in the 
harbour, opposite their launching ways, should, as a measure 
of precaution, be removed farSier up or farther down the 
river, and so as to be out of the line of the launch: Finds 
that the "Brandon" was in consequence, and by the order 
and under the superintendence of the harbour-master, shifted 
eastward from her berth, stem foremost, on two oocasions 
before the launch on said morning — first, about 140 feet, and 
then between 30 and 40 feet farther, and until, in the opinion 
of the harbour-master, she was in a safe place, and was rather 
farther off than he had been accustomed to remove vessels 
opposite said yard on the occasion of previous launches: Finds 
that the "Brandon" was moored to the quay in this new 
berth, with her bows pointing westwards down the river, and 
there were other vessels lying close astern, and a small river 
steamer — the "Jupiter'* — lay alongside: Finds, that im- 
mediately before the "Corfbs" was launched, the defenders 
became apprehensive that the "Brandon" and the "Jupiter" 
were not sufficiently out of the way of the launch, their pur- 
pose being to give the vessel a run in the river of 350 feet — 
the Clyde being there about 340 feet wide — and the defender, 
Mr James Thomson, crossed to the north quay and urged 
one of the harbour-masters and Kennedy— the person having 
charge of the "Brandon"-— to remove her still fSurther east: 
Finds that Kennedy refused, because he had no power or 
right to remove the vessel, and the harbourmaster, who 
alone had the power, declined, because shifting farther east 
would have involved the displacing additional vessels astern, 
and because he deemed the " Brandon" safe and sufficiently 
removed ahready: Finds that the defenders retained their 
view, that the "Brandon" was not in a secure position; 
nevertheless they proceeded to kunch the "Cortes," but 
immediately before, or, as soon as she entered the river, the 
launching tackle, both amidship and at the stem, successively 
gave way and broke, and farther control over her was lost, 
and she crossed the river upwards, towards, and came in 
collision with the " Brandon" on the port-bow, and caused the 
whole damages eaamerated in the report| No. 6 of pvooessy 



80 



SHERIFF COURT REP0RTi5. 



with the exception of the removal of the metal half rotmd 
which had been done before: Finds that of consent of parties, 
the damages so sastained were repaired by Tod & M'Gregor, 
shipbailders, Glasgow, and tiielr account, amounting to £52 
88 2d, was paid by the pursuer on 23d September, 1862, 
(No. 17) I the defender having denied liability: Finds, in 
point of law, that the defenders acted rashly and improperiy 
in launching so large a vessel as tibe "Cortes'* within the 
harbour of Glasgow, while vessels were, in their opinion, 
within the line of the launch, and capable of being injured, 
through failure of the tackle; and they arc besides responsible 
for the damages which followed, the precautions taken and 
tackle used by them having proved insufficient safely to launch 
and control the vessel after reaching the river: Therefore re- 
pels the defences, and, in respect, the expense of repairing 
said damages have already been defrayed by the pursuer, 
finds the defenders bound to relieve them thereof: Finds 
them accordingly liable in payment to him of said sum of 
Jb'52 88 2d, and with interest thereon from said date of jiay- 
ment by the pursuer: Finds the defenders liable in expenses, 
allows an account thereof to be lodged, and remits the same 
to the auditor to tax and report, and decerns. 

Note. — Under the harbour regulations, the bertliing and 
shifting of vessels in cases of Uunches within the harbour, or 
for any other purpose, could only be done by the direction and 
permission of the harbour-master. The pursuer, or the person 
in charge, were therefore in no respect to blame whether the 
" Brandon " was actually removed sufficiently out of the range 
of the launch or not How far the defenders were relieved of 
responsibility by having required the harbour-master to comply 
with their desire to shift the ''Brandon" still farther east, is a 
question not properly arising vrith the pursuer. They were 
clearly not warranted in launching their Urge ship in a thronged 
harbour, in the face of seen danger to the shipping lying there. 
That danger both the defender, Mr James Thomson, and the 
foreman. Bums, dreaded; and the excuse made, that delay in 
launching would have lost them a tide and caused the defender 
inconvenience and expense, is inadmissible. If delay and cost 
were suffered by the act of the harbour-master in unreasonably 
or unjustifiably refusing to shift vessels to safe moorings, they 
had their remedy a^inst the River Trustees; but whether the 
harbour-master's opmion was sound, that the " Brandon " had 
been removed iar enough, guided as that opinion was by for- 
mer experience of such launches, need not be inquu^ into at 
present. It is acknowledged by the defenders themselves, 
that had their tackle not failed, they could have brought up 
and turned the vessel before it had gone three-fourths across 
the river. That tackle, however, did fail, and they knew from 
previous instances befalling themselves when heavy vessels 
were launched, that the tackle sometimes proved insufficient, 
and broke, on which account the greatest care and precautions 
were necessary to secure the safety of adjacent shipping. The 
defenders, no doubt, seem to have expended a good deal of 
skill, and to have employed apparently strong cables, ropes, 
and appliances, and to have fastened them with a considerable 
show of security; still there were weak points, and the lash- 
ings of the chain cable to the main-mast amidships was one of 
them, and almost as soon as the "Cortes'* was set loose on 
the launching ways, her enormous weight and the impetus she ' 
gathered snapped every coil of these lashings at once, causing > 
the cable intended to control her to fall overboard, and, throw- 
ing too much strain on the ropes composing the stern tackle; 
these were in turn broken, and all control was lost. Prima 
facie, such an occurrence is practical evidence of insufficiency, | 
notwithstanding the opinion of skilled witnesses given to the 
contrary; but how to account for tho failure was a puzzle. One 
of the defenders* witnesses (Duncan, p. 64) suggests that "the 
kind of tackling to be used for a launch depends a good deal 
on the position of the yard and the declivity of the launching- 
ways." The length of the defenders* launching-ways was 
320 feet, and the declivity was, as a mean, three-eighths of an 
inch in a foot throughout (proof, pp. 49, 50). Now, whether 
this, considering the vessel's weight and length, was too con- 
siderable a dechne, giving too much velocity and corresponding 
strain on the guiding cables at first, or not, it otherwise does 
not appear how the lashings yielded. If that was the cause, 
there was an error in calculation on the defenders* part; if it 
was not, they have failed to show that the yielding of the 
tackle was a result agunst which they were unable to provide; 
fad in either view, aside firom the &«lt Iq lAunohing under 



the circumstances at all, they are liable to rcjiair tbe damaga 
which they occasioned. 

The defender appealed, and the Sheriff thereon pro- 
nounced the following judgment :^ 

Having heard parties* procurators under the defenders' Ap- 
peal upon the Interlocutor appealed against, and made ariai- 
dum, and considered the . record, proof adduced, and whok 
process. Finds that this is- an action coucludiBg for paynicst 
of the expense of repairs executed, under judicial aathoritf, 
upon a steam vessel called the '' Brandon," whereof tbe yss- 
Buer is master, in consequence of damage alleged to have ben 
sustained by her while lying in the harbour of Gla^gor, 
through the negligence of the defenders, or of those for wbom 
they are responsible, in the conrso of launching a large screv 
steamer built by them, called the "Cortes," of about 390 feet 
in length, and of above 2000 tons burthen, and the dc^enoa 
that the damage dune was entirely owing to the pursuer's ovb 
carelessness and negligence, or of those in charge of the vesseL 
Finds it shown by the plan or drawing produced, that tbe 
"Cortes,*' which was the vessel that was launched, cameii 
slanting direction from the defenders' building yard, on tbe 
south side of the Clyde, into the river, directly in the line of 
the " Brandon,*' which was berthed on the opposite side, and 
which was less than one-half of the size of the "Cortes:' 
Finds that the length of the defenders' launching ways, or 
slope, was 820 feet, and the decUvity was 3-8thB of an inch is 
the foot throughout: Finds it proved tliat the defender, Mr 
James Thomson, shortly before tbe launch, urged upon Ken- 
nedy, the person then in charge of the "Brandon," the &rtfaer 
removal of the vessel out of the way of the launch, but be 
declined to do so, unless ordered by the harbonr-naslet 
appointed by the Clyde Trustees, who had charge of the 
berthing of vessels, who declined to order the removal of the 
** Brandon," as he thought it was sufficiently out of the wsj 
of the "Cortes ** at the pUoe she had been berthed: Finds thtt 
the "Cortes," while being launched, was held back in the 
usual way, and at first went off very slow, but gatiiered 
velocity as it went down the slope, and at length came with 
considerable velocity against the "Brandon,** which she strode, 
and caused the damage, the repairing of which is now sued 
for: Finds that the "Brandon" could easily have been moved 
out of the way farther up the river, although it would have 
displaced the berthing of the other vessels above it: Finds that 
if the tackling used in launching a vessel stands, it is not 
necessary, in tbe general case, to move the vessels from the 
opposite side, but this is generally done, to meet the case of 
some of the tackling giving way, which sometimes oceors is 
the launching of^ large veuels, in spite of every precaotiaa 
that may be taken: Finds that, on the oocaston in question, 
the "Cortes" was secured by taekliug round midships, ami 
also with cables round the stern, which were well fastened on 
the shore to logs weighing six or seven tons each: Finds thai 
tlie tackling and chains were so disposed that they became 
taut successively, and the strain on the cables was brought on 
gradually: Finds that when the "Cortes" got into the water 
tiie tackling roimd the main-mast gave way, and the logs oa 
the shore were brought down to the blocks, in consequence ol 
which all control of the vessel was lost, and she came down 
upon the "Brandon," and caused the damage sustained by her: 
Finds that the "Cortes'* sustained no dam^ whatever by tbe 
collision: Finds that, with the exception of the lashings at t)ie 
main-mast, wliich gave way, the tackling was sufficient and 
skilfhlly arranged: Finds that, in consequenoe of the represea- 
tations of the defenders, the " Brandon" had been, in an eailj 
part of the day, by orders of the harbour-master, moved 140 
feet or thereby up the river from where she had been berthed, 
and the defenders, in order to avoid all risk of dancer, desired 
both Kennedy, who was in charge of the "Brandon, * as wdl as 
the harbour-mastor, half-an-hour before the launch took places 
to move the vessel still farther out of the way, but both Ken* 
nedy, as well as the harbour-master, who alone oould order tbe 
removal of it, and had the entire charge of the berthing of 
vessels in the harbour, declined to do so, as it would cause ^ 
moving of all the vessels on the north side of the harbour, 
and he was besides of opinion that it was sufficiently out 
of the way at the spot she was lying at^ in oonseqaenoe of 
which the launch went on as the vessels lay: Finds, in these 
ciroomstances, that the defenders were in fkult in Jaandung 
their veasol directly down on the <*Bn»don/' m shown on tbe 
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plan, when they themielves were aware of the danger, and 
apprehenaiTe it would be hazardous V> the "Brandon," and had 
repreeented that to the person in charge of that vessel as well 
ms to the harboor-master, and by not having famished tackling 
■iifficient fur the launching of the vessel, as was proved by its 
giving way at the midships, and thereby causing the damage 
done to the " Brandon," and have therefore rendered them- 
aelvea responsible for the oost of the repairs proved to have 
been made by Messrs Tod & M'Qregor, under the authority 
of the Court, and paid for by the pursuer; therefore adheres 
to the Interlocutor appealed against in toto, and dismisses the 
appeal. 

Act, RoBKBT RoBB. Alt. Abthub Alison. 



20 Mat, 1864. 

SHERIFF COURT, GLASGOW— LANARKSHIRE. 

(SHVRim Sib A. Alison and Bill.) 



T. D. FiNLAY V, Glasqow & Bourn- Western 
Railway Company. 

Railway Company — Poblic carrier — Railway Company 
and Canal Traffic Act— 17 and 18 Vict., c. 31, see. 
7 — ^Mercantile Law Amendment Act, 19 and 20 Vict., 
c. 20, sec. 17. — An animal was consigned to the defen- 
ders for carriage from Glasgow 'to Dumfries^ hut its 
value was not declared in terms of the 7th section of 
the Railway Company mid Canal Traffic Acty 17 and 
18 Vict,, c. 81. The animal was destroyed by fire 
caused by sparks from the railway engine. The con* 
tract between the company and the consigner was that 
the latter ^^ undertakes all risk of loss, injury, and 
damage, and other contingencies in loading, unloading, 
conveyance^ and otherwise, whether arising from the 
negligence, default^ or misconduct on the part of the 
company, or their servants, or of any other person or 
persons whatsoever, or from defects or imperfections in 
the station, platform, or odier place of loading or 
unloading, or of the carriage, engine, train, or railway, 
or by or upon which such animal may be loaded or con- 
teyed^ or from any other cause whatever, ^^ In an 
action against the railway company for tJie full value 
of the animal, the defenders pled (1) that its value had not 
been declared at the time of the consignment, and (2) the 
action was excluded by the terms of the contracture^ 
pelled; and held that the terms imposed on the consigner 
were not Just and reasonable, and decree given for the 
full value claimed t with costs. 

The sammons in this case concluded as follows:— 

Therefore the defenders ought to be decerned to pay 
to the pursuer the sum of £20 sterling, being the value 
of a live sow or pig belonging to the pursuer, and £4 
sterliiig as the value of a box or carriage in which said 
sow was placed, both of which were destroyed by fire by 
and through the fault, neglect, or carelessneBS of the 
defenders or their servants, or others for whom they are 
responsible, or wilfully and intentionally in the following 
cireomstances, namely : On the Slst July last the defen- 
ders reoeived from the pursuer a live sow or pig belong- 
ing to the pursuer, which was enclosed in a carriage or 
hex also belonging to the pursuer, and made for the pur- 
pose of holding the said sow or pig, enclosed in the said 



carriage or box, was so received by the defenders, to be 
forwarded by them by railway on the pursuer's account 
to Dumfries, where the pursuer intended to exhibit the 
said sow or pig at the Highknd Agricultural Society's 
Cattle Show, and when so reoeived the pursuer declared 
that the value of said live sow or pig was above £2 
sterling, or at least gave them to understand that it was 
above that value, and this the defenders* servants knew, 
or might have known, from its size and appearance, and 
from the circumstances under which it was placed under 
their charge, and the directions which were given them 
in regard to it, and the purpose for which it was for- 
warded by railway, which was known to them; that the 
pursuer was then told by a servant of the defenders that 
it would be conveyed by railway flrom Glasgow to Dom* 
fries in a covered railway carriage belonging to the de- 
fenders, as it would not bo safe to forward it in an open 
carriage on account of danger from fire from the loco* 
motive engine which was used by the company in taking 
m the md train ; but notwithstanding, the defenders, by 
themselves, or servants, or others for whom they are 
imponsible, placed the said live sow or pig, enclosed in 
Said box, in an open railway carriage, and, in place of 
using coke, as required to do by Uw, for the locomotive 
which propelled the train, of which the said railway 
carriage formed a part, coal was used by the defenders, 
or their servants, or others for whom they are respon- 
sible, and the straw in the box, in which the said sow or 
pibf was burned to death, and the carriage or box in 
which it was, was destroyed and both rendered worth- 
less—with the lawful interest of the said two suoui of 
£20 and £4, amounting together to the sum of £24, 
from the date of citation till payment, and with expenses. 
The pursuer pleaded— 1. The Act 17 and 18 Vict., c. 
ht, does not exempt the defenders from liability for loss 
$M damage arising from the gross or culpable neglect or 
carelessness, or the wilful default of their servants, or 
others for whom they are responsible, and the defenders 
are therefore liable to the pursuer for the sums sued 
foC» 

2. But in any view, as the defenders by their conduct 
and actings ignored and set aside the terms of the Act 
referred to, they are not entitled to claim any immunity 
which it confers on railway companies. 

3. Separatim. — ^The conditions alleged to have been 
made by the defenders as to receiving, forwarding, and 
delivering animals, etc., not being just and reasonable in 
the sense of the Act, the defenders are not entitled to 
found on them in defence to the pursuer's claim. 

The defenders pleaded — 1. The pig destroyed having, 
by the orders of the pursuer's servant in charge of it, 
been put into an open carriage in place of a covered one, 
in consequence of the pursuer having failed to give the 
defenders notice of his intention to forward his pigs in 
crates instead of in the usual manner, the defenders are 
not responsible for the consequences of the accident. 

2. The straw in the crate containing the pursuer's 
pigs having caught fire ia consequence of the pursuer's 
servant refuung to allow the defenders* servants to cover 
the crate with a tarpaulin, the defenders are liberated 
from the loes occasioned by the death of the pig— the 
culpa, if any, being that of the pursuer's servant, and 
not of the defenders'. 

F* 
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3. By tbe parsaer'B servuit lelecting and pftying the 
defendera reduced, in place of their ordinary rates, the 
parsoer^s seryant in charge of his pigs exonerated the 
defenders of all liability in respect thereof, and the pur* 
sner thereby undertook every risk in the oonveyanoe of 
the animals. The defenders are liberated from all 
responsibility to the pursuer by the terms of the special 
contract before quoted. 

4. The Act 17 and 18 Vict, exempts the defenders 
firom all liability for pigs, over and above the sum of £2 
per head, unless the extra value is declared, and an ad- 
ditional per centage paid; and the pursuer not having 

. made* any declaration of extra value, and not havii^ 
paid any extra per centage, and the defenders having 
consigned the statutory value of the pursuer^s pigs, to- 
gether with the sum claimed by him, as the value of the 
box or crate, the defenders are entitled to decree of 
absolvitor, quoad uUra^ with expenses. 

The record was made up by condescendence and de- 
fences; and, having been closed, and parties heafd 
thereon, the Sheriff- Substitute pronounced the following 



Interlocutor: — 



{ 



Having heard parties* procurators, and resumed considera- 
tion of the proof, prodactions, and whole proceas, Finds that 
the pursuer seeks to recover from the defenders the sum of 
£20, as the valne of a brood sow or pig, and £4 as the value 
of a box in which said sow was placed, both of which were 
destroyed by fire on the Slst July, 1860, in the course of con- 
veyance by tbe defenders' railway from Glaiqgow to Dumfries: 
But finds, firtf, that the pursuer has failed to prove that fiie 
destruction of said sow and box is attributable to any faolt, 
nefrlect, or carelessness of the defenders or their servants: 
Finds, second, and teparatim, that as the pursuer, or those 
acting for him, did not make any declaration at the time of 
delivering said sow to the defenders, that it was of a higher 
value than £2, as has been alreadv found by final Interlocutor 
in this cause, and as the defenders have all along offered, 
without admitting their liability, to pay the sum of £2 for \he 
ROW, and £4 for the box, which sum they have consiffne^ in 
hands of the Clerk o^ Court, sud defenders are entitled to the 
benefit of the provisions of the seventh section of the Railway 
and Canal TraflSc Act of 1854, being the 17th and 18th Vict., 
cap. 81, by which it is enacted, that, failing the sender 
making a decUration to the above effect, he shall not be 
entitled to recover from the carrier more than £2 par head 
for any sheep or pig: Therefore, and under reference to Uie 
annexed Note, sustains the defences, in as far as founded on 
the two grounds above set forth: Authorises the Clerk to pay 
over the consigned sum to the pursuer, but, quoad tdira, 
assoilzies the defenders, and finds the pursuer liable to them 
in expenses: Allows an account of said expenses to be given 
in, and remits the same to the auditor to tax and report, aa<l 
decerns. 

Note.— Had the case for the defenders rested on the 
alleged contract contained on folio 72 of the book No. G/1, 
tbe issue to them must have been less fiftvourable. It oMnot 
be held to be a "just and reasonable condition," in terns of 
the Act 1854, that the owner of a domestic animal ooav^iT^d 
l)y railway, and for which freight is naid, shall undertake "all 
risk of loss, injury, damage, and other contingencies in load- 
ing, unloading, oonveyanoe, and otherwise, whether arising 
from the negligence, default, or misconduct on the part of the 
company, or their servants, or of any other person or persons 
whomsoever, or irom defects or imperfections in the stations, 
platform, or other place of loading or unloadmg, or of the car- 
riage, engine, train, in, by, or upon which auch aniiyMtU may 
be loaded or conveyed, or from any other cause whatever.'' 
It has been finally settled by the authoritative decision of the 
House of Lords, reversing the judgment of the Court below 
in the case of Peek v. The North Staffordthire Bailway Co,, 
September 12th, 1863, EnglitJk, Jurist, Vol IX., p. 914, that 
a railway company cannot limit its common law liability for 
tlie conveyance of goods unless the Court of Law, under 
whose confiidcration the notice or contract of limitation is 



brought shall find the oouditiona to be just and 
withm the intent and meaung of the 17th and ISth Viei, 
cap. 31| sec. 7; and the coudittona which wan thenftm 
attempted to be imposed on tbe owner of the goods wen heU 
to be not just and reasonable, thoo^ th^ wen modi ksi 
nnfiavonrable than the above quoted oouditioDfl l a feti a J to m 
an element in this case. But, in reality, the judgment to W 
given hen does not in any degree depend on the tanaa of Ae 
alleged contract, whioh the defenden have no oecawm t9 
foQM on, and whidi may, therefore, be laid omt of viev 
altogether. The sum sned for is stated in the anmwnnwi to bt 
doe, because the lots was sustained "througli the fu^ 
aegleot, or imelMsness of the defenders^ or their aag w v aU, or 
others for whom they are responsible, or wilfully aad intSB- 
tionally.** Now, the facts are these— Tbe parsuer wished to 
send some pigs bom Glanow to be exhibited at the HigWsad 
Society's Cattle Show at Dumfries. He called at the date- 
ders* station a day or two before the pigs were aent, and ssw 
tiiere a cattle waggon with which he was aatiafied, and, be- 
lieving that it would hold all his pigs, he hired it Ibo 
waggon was ready aooordingly on the day the pigs came, sad 
would have held them all had the pursuer not conaidend it 
expedient to pot them into five boxes, there being fon 
grown pigs, each in a box by itself, and a litter c^ yooag 
pigs in another box. It is not proved that the pnrsocr 
had given any notice that the pigs would be aent ii 
boxes; but it was contended for the pursuer at the ddiate, 
that all the boxes might have been, with oanfnl paddB^ 
put into the cattle waggon. It is, however, proved distinctly 
by three or four witnesses, the pursuer's own witnees, Joha 
Boyd, being one of them, that there was no room in the 
waggon for the box containing the brood sow in qoestiDa 
Neither had the defenders anoSier at their oomroand for the 
same tnun, whioh was to start withiu a few minotee^ tk 
cattle show having occasioned a great demand for waggona 
The pursuer's man, however, William Boyd, who wss ia 
charge of the pigs, and who was to go with them, aaid that 
" some way or another " must be found to forwanl the torn 
with the same train as the other pigs. A common opee 
waggon, generally used for carrying grain, and the onlf 
carriage available, was then exhibited to Boyd, and he m 
warned that, being uncovered, it was not safe from spaib 
from the engme, but he said it would do, and the box ooe- 
taining the said sow was put into it. It was then suggested 
by the defenders' servants, as Boyd himadf admits, that i 
tarpaulin should be put over the box to protect it; but Boyd 
would not allow this to be done, for fear the aow should be 
suffocated, and he would not even allow it to be put paitiiBj 
over the box to diminish the danger of fire, though it vol 
suggested to him that this oould Im done with safety to t^ 
sow. Between Kilmarnock and Dumfries, sparks from the 
engine got through the open part of the box and ignited the 
strew or fodder under the sow, and both sow and box wen 
thus unfortunately destr^ed, occasioning a loss to the pumer 
of about £24 in all. The defenders were burning coab; hot 
were entitled to do so under the Railway Clauses Consolids- 
taon Act, sec. 107, it being proved that the engine was ooa- 
stracted on the princi]de of consuming its own amoke. Is 
the above eiroumstances, the first Question is — ^Were the 
defenders guilty of any "fiault, neglect, or careKeaaBBeBB!" 
A common carrier is not liable for damage to live stock 
without negligence {Poweire Law of Inland Carricn, p^ 1S7}. 
The definition of negligence is, "the omitting to do sone- 
thing that a reasonable man would do, or the doing of soiae- 
thing that a reasonable man would not do." The defenden 
were not negligent in not having another 6attle waggon ready 
to start at a few minutes' notice; because the pursuer had o&ly 
hired one waggon, and had given no notice that he woqU 
require more. If it was negligent to put the aow intoaa 
open truck with no tarpaulin, that was the negligence of tbe 
pursuer's own servant, who urgently requested that it dMuUi 
be done rather than miss the train, llien as regwds tbe 
sparks from the engine, it has always been hdd in Scotland 
that acddental fire is a damnum fataUp for which a oomBioB 
carrier is not liable [BelTs Principles, sec. 239; and M*Ikm- 
nelly 15th December, 1809); and it is more especially settbd 
by various English dedsionB, that "in the event of aooUle&ti 
by fire in the case of railway and other companies who hate 
statutory power to use looomotive engines, or to do other acta 
which are necessarily productive of some risk and danger, 
there is no liability for damage, uidess it be cansed or ac* 
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companied by ezpren and actual negligence m fact." Pawdl, 
9i Bupra, p. 162, and anthoritieB there quoted. See, in par- 
ticolfur, the case of Vavghtm v. Tog VaUey Jiailway, Law 
Jowmal, Vol. zzix., p. 247, Saxh.; see Cfreen v. London 
Oenerol (hnnibm Co., 29 L, /., 13 c p.; see case CowUy ▼. 
Mayor of Sunderland, 80 L. J., 127, JSrcft.; HoU ▼. SiUinff- 
bonrnc RaUway Co., 80 L, J., 81, Ex^.; Vaughan v. Taff 
VMey Eailway, Law Journal, Vol. xzviii., p. 41, Exck., in 
which it was expressly found that the defenders were not 
reeponsible for damage from fire occasioned by sparks emitted 
from an engine travelling on their railway, and in which 
Chief Justice Cockbum said, — "Where the legislature has 
saoctioned and autiiorised the use of a particular thing, and 
it is used for the purpose for which it was authorised, and 
every precaution has been used to prevent injury, the sanction 
of the legislature carried with it this consequence, that if 
damage results from the use of such thing, independently of 
negligence, the party using it is not responsible." The pur- 
aaer has not even attempted to show that the defenders' 
engine was improoerly constructed, or that any thing could 
bave been done which was not done to prevent the emission 
of sparks. In the whole circumstances, therefore, it is con* 
ceivod that liability on the ground of fault or negligence, 
which is the only ground lil^lled, has not been inade out. 
But, in the next place, even supposmg it could be held Uiat 
tbere was negligence sufficient to infer liability, the defenders 
were entitled to fiill back, as they did, on the provirions of 
tlie 7th section of the Railway and Canal Traffic Act. By 
tliat section it is expressly enacted that ''no greater damage 
aliall be recovered for the loss of, or for any injury done to, 
any such animals" (horses, cattle, or other animals) '' beyond 
the sums hereuiafter mentioned — that is to say, for any 
horse, £50; for any neat cattle, per head, £15; for any sheep 
or pigs, per head, £2, unless the person sending or deUvering 
the same to such company shall, at the time of such delivery, 
have declared them to be respectively of a higher value than 
aa above mentioned; in which case it shall be lawful for such 
company to demand and receive, by way of compensation for 
the increased risk and care thereby occasioned, a reasonable 
per centage upon the excess of the vidue so declared above 
the respective sum, so limited as aforesaid, and which shall 
be paid in addition to tho ordinary rate of charge." Now, 
the pursuer admits, and it has been so found, that he made 
no declaration of higher value, and consequently, no special 
contract to pay an increased rate was entered into. Any 
qnestion, therefore, as to how such contract shonld be inter- 
preted, or what effect should be given to it, does not here 
arise; and the positive enactment remains instructed that, 
failing sooh declaration, the owner, even where he can 
estabEsh liability against the carrier, shall not be entitled to 
recover a larger sum for one pig than £2. It was contended, 
with some ingenuity, for the pursuer, that the above enact- 
ment being introduced with the words *' provided always," 
was not a substantive enactment, but was only a proviso on 
the first proviso of the section; and reference was made to 
the opinion of Chief Justice Cockburn in the case of Peek, 
that the penultimate proviso in tho same section was in this 
position. But however that may be, it seems impossible, 
upon a sound construction of the whole section, to hold the 
proviso now in question other than a statutory limitation of 
common law liability in favour of the railway and canal com- 
pfudes, and no dicta are to be found in any of the recent 
hngjish cases to lead to an opposite conclusion. The defen- 
ders accordingly, with the view of avoiding litigation, ten- 
dered^ before the action was raised, not only £2 for the sow, 
but tne farther sum of £4, beinff the value put upon the box 
by the pursuer himself, and uiese two sums having been 
oootigned, are now to be paid to him. Negligence or no 
negligence, the pursuer could not in the circumstances have 
recovered more than this, and as he, notwithstanding, per- 
sisted in a plnris peHUo, the defenders are entitied lx>th to 
abaolvitor on the merits and to costs. 

The poTBaer appealed, and after a hearing the Sheriff 
pronounced the following judgment: — 

Having heard parties' procurators at great length under 
the pursuer's appeal upon the Interlocutor appeal^ against, 
proof adduced, and whole process, and having made avizandum 
with the debate, Finda that no special proof has been led as 
te tiie reasonablfittefs or onreasoitableneM of the oontr»ct| 



imder which the sow was carried, which the defenders caused 
the pursuer's servant to sign, and that the question, therefore, 
as to whether the regulations of the defenders for the carri- 
age of tiie animal were just and reasonable, must be judged 
of from what appears in the contract itself: Finds, on this 
point, that it was a condition of the said contract that the 
owner of a domestic animal conveyed by the railway shall 
undertake "idl risk of loss, injury, and damage, and other 
contingencies, in loading, unloading, conveyance, and other- 
wise, whether arising from the negligence, default, or miscon- 
duct on the part of the company, or their servants, or of any 
other person or persons whatsoever, or from defects or im- 
perfections in the station, platform, or other place of loading 
or unloading, or of the carriage, engine, train, or railway in, 
by, or upon which such aninials may be loaded or conveyed, 
or from any other cause whatever:*' Finds, as is stated by 
the Sheriff-Substitute, that it has been finally settied by the 
authoritative decision of the House of Lords, reversing the 
judgment of the Court below in the case of Peek v. The North 
8t€^ordthire Railway Co., 12th September, 1863, Enfflish 
Jurht, Vol. 9, p. 014, that a railway company cannot limit 
its common law liability for the conveyance of goods, unless 
the Court of law under whose consideration the notice or 
contract of limitation is brought, lihall find the conditions to 
be "just and reasonable," within the intent and meaning of 
the 17th and 18th Vict., c. 31, sect. 7; and the conditions 
which were there attempted to be imposed on the owner of 
the goods were held to be not just and reasonable, though 
they were much less unfavourable than the above quoted 
conditions: Finds that it is enacted by the Mercantile Law 
Amendment Act, 19th and 20th Vict., c. 20, jsassed in 1856, 
sect. 17, that " from and after the passing of this Act, all 
carriers for hire of goods within Scotland fiiiall be liable to 
make good to the owner of such goods all losses arising from 
accidental fire while such goods are in the custody or pos< 
seadon of such carriers:" Finds, in point of law, that such 
binng the statute law on the subject, and it being admitted 
and proved that the animal in qnestion was burned and 
destroyed by fire while being conveyed on the defenders* 
railway, the defenders aro liable for the proved value of tho 
animal, unless they can show that their liability has been 
restricted to some lesser sum, by the pursuer having failed to 
give notice of its value in terms of the provisions of the Kail* 
wi^ Companies and Canal Traffic Act of 17th and 18th Vict., 
c. 31: Finds, upon this point, that the pursuer has failed in 
prfving that at the time, or beforo the contract for the con- 
veyance of the sow was enterod into, that he gave any notice 
of the value of the animal, or that it was worth mora than 
£2, and thereforo that his claim would have been limited to 
that amount, whatever its actual value may have been, if, in 
teitns of the statute, the railway company's rogulations for 
the conveyance of the animal had been "just and reason- 
able:" Finds, however, that the provisions in the regulations 
and contract above quoted wero so far from being just and 
reasonable, that they wero in the highest degree unjust and 
unreasonable, seeing they expressly throw upon the owner of 
the animal to be conveyed by the railway the rosponsibility 
not only of accidental losses, other than those flowmg from 
the act of Gk>d or the Queen's enemies, but such also as arose 
from the negligence, default, or misconduct on the part of the 
company or meir oervantt, or from defects in the station, 
platform, or other place of loading or unloading, or of the 
carriage, engine, or train: Finds that these cUuses aro directiy 
contnuy to the common and statute law on the subject of 
tiia responsibility of carriers, and as such, unjust and un- 
reasonable: Finds that, as the statutory limitation of the 
common law responsibility of carriers is made conditional on 
the adoption of just and reasonable rogulations by the com« 
pany, the adoption of such just and reasonable regulations 
is a condition precedent of the limitation of the common law 
rssponsibility of the carriers for the full value of the goods* 
and, in the absence of such just and reasonable regulations* 
the common law responsibility for the full value of the 
goods or animals carried, again attaches to the railway com- 
pany: Finds that, in the K"g^»«l> Courts, it is a question for 
the Jury whether the roguktions of a railway company are 
just and reasonable in the sense of the statute; and that in 
the Scotch Sheriff Courts, whero the functions of a Jury as 
well as Judge are dischar^^ by the Sheriff, the justness and 
reasonablenesi of such regulations falls to be determined by 
the Court: Finds it proTed that Bojd| the punuer'a vervvn^ 
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who had chaige of the tow, remonatrated agiiott a tarpanliii 
htiog put over the track in which the animal was put, ai 
DiopoMd by the railway company's servants, but thai his 
naving doDe so does not relieve the defender* of their respon- 
sibility, seeing that the railway company or their servants 
were the masters of their own station and waggons, and were 
not obliged to adopt any suggestion of the pursuer's servant 
unless they chose, and that the danger of the straw in the 
waggon around the animal igniting by the sparks from the 
engine was so obvious, that they should not have allowed the 
animal to go awa^ in ito unprotected situation, and, if Boyd 
had insisted that it should do so, they should at onoe have re: 
fused to take the animal, or comply with his request: There- 
fore, alters the Interlocutor complained of, and finds the 
defenders liable in the proved value of the animal: Finds Uie 
value proved to be about £20, the sow in question having 
been an uncommonly valuable one: Therefore, decerns against 
the defenders for £18, as the value of the pig in question, 
along with £4. as the value of the box in wluoh it was sent, 
with interest as libelled: Finds the pursuer entitled to ex* 
pensos of process, of which appoints an account to be given 
in and taxed by the auditor: Allows the £6 consigned in the 
Clerk's hands by the defenders to be uplifted and paid over to 
the pursuer, to be imputed in payment pro Urnto of this 
decree, and decerns. 
Act. William Avkan. Alt, Jaues Morbisok. ' 
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Ann Hay or KiAcn, Applicant, v. Wiluam Watson, 
Inspector of the Poor of the PariBh of Kothes, 
Bespondent. 

Poor— Wife neglected by her husband.— Hie/c/ tliat an 
able-bodied married womauy with three chUdren uudfir 
ten years of age, neglected by her husband^ and tn a 
state of destitution, was, nolwithstandimj the husbmd 
heing an able-bodied man^ entitled to parochial relief 
for herself and the children. 

The applicant admitted that she was personally alite* 
bodied, but maintained that her time and attention were 
required by her children to such an extent as to render 
her nnable to earn a livelihood for herself and them. 
The other facts of the case appear soffidenily from the 
following Interlocutor and Note, yiz: — 

The Sheriff-Substitute having considered the dosed recM, 
with the proof adduced and whole cause, finds that the appli- 
cant, at the date of the application, was a married woman, 
having her husband alive: Finds that three children of the 
marriage, all under the age of ten years — the youngest of 
them being an infant unweaoed— then lived with the appli- 
cant: Finds that her husband was then, and has since con- 
tinued to be, an able-bodied man, and that ho was, and 
continues to be, able to procure and earn the means of support 
for himself, for his wife, and for the sud children: Finds that 
he neglected to procure, earn, and supply such support to a 
BulBoient extent to the applicant and uie said children: Finds 
that, in consequence of such neglect, they had come to be, 
and were at the date of the application, in a state of desti- 
tution: Finds that such neglect and sudi destitation, with 
very slight and insufficient exception, continued from that 
time until the date of dosing the record, and has not been 
shown to have since ceased: Finds in law, that during such 
neglect and sudi destitution the applicant is entitled to 
parochial relief for herself and for the said children: There- 
fore repels the defences, ordains the Parochial Board of the 
pariah of Rothes instantly to proceed and determine the 
c^uestion of amount, an^ on this being done, sup«ned« the 



order for interim support pnmoonoed on 18th Apcily IM: 
Findd the applicant entitled to her expanses; allows aa 
account thereof to be lodged, and when lodged, veanto thi 
same to the auditor of Court to tax and to report^ and 
decerns. 

Kon.— There does not appear to be any reaaon to deabc 
the evidence in process, that for two days pveoedi^g thi 
present appUcatton the applicant and her chUdren w«t 
entirely without food, and that they were then only nnstaiawl 
by having got a smsll quantity of meal and potatoes is 
charity, until the interim order for relief under theae pro- 
ceedings took efiect. With this aid, with ncraaioiial ani 
earnings by cone gathering, by harvest and field weik, sad 
with a imrvest fee, as it is nlled, or a part of it, amoaatii^g to 
208 or 30s, received, along with some other small ooatri- 
butions, from the husband, which, exdusive of the harvest fee, 
can scarody be estimated at so much as Is 6d a-week on the 
average, and so irregularly given that for two months pre- 
ceding the diet of proof (16th Feb., 1864) the applicant oalj 
got i^ut 2s 6d altogether, she and her childreii have cone 
through, but they appear to have been firequently on tbe 
verge of starvation. They still appear to be sometimes far s 
day or two without food, more espedallv after a weoUj 
payment of the interim allowance from the Board has bea 
expended, and before another becomes doe. 

The husband seems to be a shocking sot, and Uiere seen 
to be no doubt that lus habitual intemperance is the csdj 
ofastada to his finding steady and remunerative vrork. He 
appears never to have nad any difficulty in finding the rassai 
of intoxication for himself, while his wife and children wen 
: left entirely without food. He admits being from tisDc U 
time found lying drunk on the streets. His own Ikther stats 
that he has seen him take mon^ given in oharitj out of tbe 
hands of one of his destitute children in order to enable faxa 
to procure drink; and his wife says that, when idl« in tbe 
house, he takes whatever meat is going, indndtng what his 
been provided out of the interim allowance hitherto paid by 
the Board. His position appears to be this— That beiog sUe 
to work and able to obtain work by which he could support 
his wife and family (it not bdng alleged that there vras or ii 
any difficulty in procuring work), he fails to work aooordiof 
to his ability; he misspends, in hurtful indulgecoe to hiindl| 
the greater part of what he does make; and instead of giviai 
any reasonable suffidency to his wife and family, he efis 
takes firom them a part of what they get otherwise. It 
appears to the Sheriff-Subetitnte that such conduct on the 
part of the husband amounts to neglect of his wife aad 
children as complete and as culpable as if, having money is 
his pocket> he should squander it on himself, and leave then 
to starve. 

The 80th section of the Poor Law Act reoogniaes the obiB 
of a wife and children to relief, if the husband and fisiber, 
bdng able to maintain them, shall " neglect" to do ao^ and if 
she or they shall be thereby rendered destitute. The Sheriff- 
Substitute thinks that the whole of these conditiona are met 
in the present case, and that it falls to the Board to relieve 
the present applicant on the same footing as waa dooeio 
regard to "desertion," (which falls under the same proviseo 
of the Act), in the case of ffay v. Zhonan, 25th June, 1851, 
18 D., p. 1228. The Sheriff-Substitute does not tlunk thet 
any diffiBrence in the prindple of the present case is UAde bj 
the drcumstanoe of the small pittances sometimes given to 
the applicant by her husband, if substantially he neglects to 
maintain her, as he undoubtedly does, although the amooat 
of the relief to be awarded may be thereby affected to some 
small extent. 

The same case of Hay v. Doonan, following earlier authori* 
ties, goes to show that the applicant, in her drcunutanoeii 
cannot be held to be an able-bodied person, to whom tbe 
Board are entitied to say, as regards herseU and her children, 
that she has no claim against them, even if the 68ih section of 
the Act, in regard to able-bodied persons out of employmeat» , 
could be considered to be applicable to a married woaas I 
vestita viro, and incapable of entering into any vafid oonliact 
for regular employment. 

A preliminary defence of want of rdevancy was attempted 
on the ground that it had not been substantively stated on tbe 
part of the applicant that her husband was aUe to mdntsia 
her. This hci, however, appears to be substantially invdved 
in the other statements, and even if it were not> allegatioBi 
from whidi it taUa to be iiifnrod ar« abandvitiy made by tivi 
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id«nt himself. This seems to be a suflSoient bar to soeh 
plea on his part^ more especially when it is taken into view 
that it is his duty, no less than that of the applicant, in a case 
of the pecnliar natare of the present, to give the whole facts 
to the Court. 

It should be kept in view that the Board, in considering 
the case of the applicant and her children, will be entitled to 
take into account all proper means of support which may be 
earned or received boUi by her and them, as the intention and 
effect of the present judgment does not ^ farther than to re- 
pel the defence of total non-liability which has been set np, 
and does not by any means go to exempt either the applicant 
or the children from the duty of making such reasonable 
exertions for their maintenance as may bo in their power. 
The jndgment has not been appealed. 

Act. Alex. Forbes. AU, Murdoch & Forsyte. 



6th Mat, 1864. 

SHERIFF COCJRT, PERTHSHIRE-PERTH. 

(DrBabolat.) 



Betst Akn Wat or Deiouton r. Jane Deigutoh 
OB Ybablt. 

Prooess — Debate fee. — A debate was ordered on cer- 
tain legal pleas^ hut before the diet, the defender intimated 
that the craving for a hearing had been fallen from. 
The pursuer's agent attended notwithstanding^ but no 
appearance was made for the defender. The pursuer's 
agent claimed a full debate fee. Circumstances in which 
only allowed two-thirds, 

A WIDOW claimed poRseaBion of her portrait from tiie 
daughter and executor of her husband, who had incladed 
it in the inventory and confirmation. The pursuer 
alleged that she had paid for painting of the portrait, 
and further, that it was paraphernal. A proof was 
allowed of the fact of payment, but none was led. A 
debate vras then allowed on the legal pleas. The pur- 
Buer's solicitor attended, bat no appearance was made 
on the other side. The pursuer's solicitor claimed, and 
was allowed by the auditor, a full debate fee. The 
defender objected, 1st, there was no debate; and 2d, 
ihe proTision for allowing two-thirds of the debate fee, 
where notice had been given of falling from the craving 
for a hearing, applied only to debates sanctioned by the 
Sheriff -Principal, and therefore no fee could bo allowed, 
or merely one for simple attendance. The Substitute 
allowed two-thirds of the debate fee by the annexed 
Interlocutor:— 

Having heard parties* procurators on the pursuer's note of 
objections, sustains the pursuer's objection to the extent of 
allowing the defender only two thirds of a debate fee, and 
therefore deducts six shillings and eightpence sterling from 
the taxed amount of expenses, and decerns for six ])ounds 
and sevenpence sterling. 

NOTB. — Se^g that the pursuer raised the question that her 
portrait was paraphernal, independently of the fact of who paid 
for ity the Sheriff was compelled to allow her an opportunity 
to debate that point, but she might have dispensisd with a 
hearing. The Substitute has adopted the same rule as is 
provided by the table with reference to debates before the 
Sheriff, and, as a general rule, this seems equitable. No 
doubt, as stated by ihe solicitor for the defender, where there 
has been a previous debate before the Substitute, no farther 
preparation is necessary for the debate before the Sheriff- 



Principal; but in the present case there really conld be no 
preparation required in a question so very simple. 

Act. SOOTT. Alt. PlNKKBTQlTi 



10th May, 1864. 

SHERIFF COURT, PERTHSHIRB-PERTH. 

(Shbbitfs E. S. Gobdon and Db Babclat.) 



George Maxtoxe v. James Porter. 

Damages — Slander— Privilege— FeriVaj convicii. — In 
an action for slander^ separate charges were libelled. 
The defenders pleaded ike Veritas and privilege. Cir- 
cumstances in which held that certain oftJie charges had 
not been proved by the defender to be true but were privi" 
leged; while another charge was not privileged^ and held 
to have been made falsely and calumniously, and damages 
awarded^ with modified expenses. 

Tub pursaer and defender were partners, as painters, in 
Perth. A sum of £2 18b 8d was, in Dec., 1862, ab- 
stracted from a desk, and some materials stolen from the 
business premises. Immediately after this occurrence, 
each partner gave notice of a wish to dissolve the part- 
nership. The police made a search in each partner's 
house. While this was going on, the defender was 
Alleged to have used the slanderous words charged in 
the libel. 

The record was dosed, and a proof taken. Thereafter 
parties' procurators were heard, and the Sheriff-Substi- 
tute (Dr Barclay) pronounced the following Interlo- 
cutor: — 

Having heard parties' procurators, and made avizandum 
with the process, Finds the words libelled in substance proved 
to have been uttered by the defender of and concerning the 
pursuer: but Finds, that if not entirely justified by the facts 
established in proof, they were, under all the then existing 
circumstances, spoken not in malice, nor without probable 
Mito , and therefore do not subject the defender in damages: 
Assoilzies the defender from the summons: Finds him 
eptitled to expenses, and remits the account thereof to the 
auditor to tax, and decerns. 

Notb. — ^This is an exceedingly painful oase^ and on which 
the Substitute has bestowed much consideration. In the 
ordinary case, calumnious words are presumed to be fidse; 
jSlid proof of their truth, though in every osse alleviating the 
offence, and mitigating the consequent award of damages, do 
not in all cases entitle the defender to absolvitor. It would 
not exempt a slanderer from the just consequences of his 
slander though he proved the substance thereof to be true, if 
he raked up from oblivion some long-forgotten fact, and sent 
it fresh into the world to blast the rising prospects of one 
who had, by years of virtuous life, atoned for some juvenile 
lapse in vice. Where the truth will justify, and where it 
will only go to mitigation, depends on no general rule, but 
on the special circumstances of each case. There are cases 
of privilege, which are either set forth in the original issue, 
or may arise at the trial. Wherever a party sp^s in dis* 
charge of duty, either as a public officer or as a private citizen, 
he b justly protected, unless malice be proved. A contrary 
rule would do more to undermine than to strengthen justice, 
and to slacken rather than to tighten the social bond. In all 
cases of privilege, an issue of malice, or want of probable 
cause, must be taken, or at least proved, ^here privilege 
incidentally comes out in the trial. In the present case, ^e 
pursuer, as if aware of the very delicate natura of his charge, 
expressly libelled malice. There is not a doubt but that Sie 
shop of the parties, then in ill-fated copartnership, was broken 
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open, and as little doubt that money was taken from the 
desk. The pursuer's case assumes this fact, and it was he 
who first sent notice of the robberj to the police. The first 
inouiry is, what are the precise charges proved against the 
defender, as accusiug the pursuer as £e robber of the com- 
pany's till? No case is attempted to be made against the 
defender of what was said to the officers of police — such was 
unquestionably privileged — but as the first ground of suspi- 
cion against the pursuer arose from the police investigation, 
that has a direct and important influence on the latter 
charges made against the defender. The charges of slander 
are three. One is in the house of Young; the other is laid in 
the house of Moncrieff; the third is a statement to a person j 
on the street, sworn to only by that one person, though not 
altogether denied by the defender. One remark applies to all ' 
these three instances — they were all spoken immediately on { 
the ocbiirrence of the robbery. The first two occasions were | 
words spoken to persons who were not strangers to the 
parties, but some of whom appear to have been acting in the 
' character of mediators, and on one of the occasions the pur- 
suer himself was present. If such a case is not one coining 
up to full privilege, certainly it approaches to its very verge. 
The stranger on the street is of a difierent kind; but in his 
case, as well as on the occasions of the meetings in houses, 
the charge made against the pursuer was not volunteered, but 
made in answer to pointed questions which it wc%ld have bee« 
Kcarcely possible for the defender to evade without inculpating 
himself. The next inquiry is as to the facts proved in defence^ 
In this action it is not necessary that the proof should amooal 
to what would have justified a criminal conviction of the pur- 
suer, or even to have warranted a decree in a civil suit for 
the money said to have been abstracted from the till of the 
shop, and supposed to have been traced to the clock-case of 
tho pursuer. Even though the esse be not strictly one of 
privilege, requiring the pursuer to prove malice and disprove 
probable cauee, still if the defender can disprove .malice, and 
establish probable cause, he should not be made liable i^U 
damages because he cannot carry the truth of his charge to a 
higher level. That the shop was broken open and robbed is 
a matter of fact; and the circumstances were such as, in the 
opinion of the highly-intelligent Superintendent of Police and 
his detective, directed suspicion agunst one or other of the 
partners, is also proved; and that that opinion was founded 
on facts has been abundantly established. In these circum- 
stances, it became the interest and duty of the defender ^ 
free himself from suspicion, though in ddng so he was 
necessarily obliged to inculpate his partner. A search was 
made in the houses of both partners, on the suggestion of the 
police. It appears to have been fairly gone about; and it is 
impossible to reach any other conclusion but that the result is 
for the defender's innocence, and, to say the least, at the tioit 
laid grounds of strong suspicion against tlie pursuer, though 
several of the circumstances which at the time were higUy 
suspicious may now admit of explanation. Had the defender, 
after a lapse of time, industriously gone about proclaiming to 
all and sundry the guilt of the pursuer as the robber of the 
company's shop, the Substitute would at once have concluded 
that aU the evidence the defender has led could not justify 
conduct so reckless. But when he considers the very Umited 
amount of the charges made against the pursuer's diaracter, 
the time, place, and persons to whom made, and all the cir- 
cumstances which surrounded these statements, the defender 
must have been more than human had he been able to 
express his suspicions in language less bold, and the very 
boldness in which spoken is indicative of the honesty of the 
speaker. There are now drcumstanoes proved whi<m would 
not have entered into the consideration of the defender at the 
time, which tend considerably to direct the susincion from 
the pursuer with reference to the robbery. The probaUe 
gain was small, especially when compared with former oppor^ 
tunities, and the risk of detection was very imminent. On 
the whole, therefore, the Substitute is anxious to guard his 
judgment as not indicating that the pursuer was tne guilty 
person. Indeed, at one time he hesitated between the judg- 
ment he has« now given, and an award of a nominal sum of 
damages, especially on the third charge of slander, and as 
indicating that the proof came not up to the full amount of 
actual justification. But on fuller consideration, he is of { 
o])inion that an elusory award would appear a mockery of ' 
justice; and whilst it would not carry costs, it might rather ; 
be construed into the littlo value set on the puxsuer's char- ; 



acter. It ia much better, therefore, for the ponoer that t^ 
question of actual guilt be waived, and the jadgmeot be pvt 
on the special circumstances under which the words were 
spoken as justifying the defender's conduct at the time, 
though not requiring him even to justify by actually fixing 
guilt on his late partner. 

This Interlocutor was appealed, and tlie foDowing 
judgment was pronounced: — 

The Sheriff having heard parties* procurators on the pa^ 
suer's appeal, and made avizandum with, and considered the 
proof and whole process, sustains sud appeal, recalls the 
luterlocutor appealed from: Finds that the defender, on or 
about the dates libelled in the month of December, I86S, 
within the house of Matthew Moncrieff, and the house <^ 
Mrs Voung, in the presence of third parties, and also on St 
John Street to James Davidson, made statements of and cos- 
ceming the pursuer to the effect that the pursuer had brf^es 
into the shop or premises then occupied by the pursaer snd 
defender, carrying on businees under tho firm of Maxtone'fc 
Porter, and had stolen therefrom the sum of £2 ISs 3d: 
Finds that the defender has averred, but has failed to proves 
that said statements are true: Finds that said statemeoti, 
made by the defender in the house of Matthew Moncrieff and 
Mrs Young, were made under circumstances which yntitM 
tho defender to plead that they are privileged, and that the 
pursuer has failed to prove that said statements were made bj 
the defender maliciously: Therefore aasoilaes the defeodet 
from the conclusions of the action, in so far as founded upon 
said statements made in these houses: Finds that said state- 
ments made to James Da^dson were not made under dicoai- 
stances which entitled the defender to plead that they are 
privileged: Finds, therefore, that the defender is liable is 
damages to the pursuer in respect of these statements, whidi 
must be held to have been made falsely and calonmiooslf, 
the defender having failed to prove the truth of said state- 
ments; and for the reasons assigned in the following Kote^ 
modifies said damages to £10: Finds the defender liable to 
the puiyuer in expenses of process to the extent of three* 
fourUis of the amount of the pursuer's account, as the sarae 
shall be taxed; and remits the account thereof to the auditor 
to tax and report, and decena. 

NoTB.~The Sheriff has felt this to be an anxious case, 
and not free from difficulty in regard to several pointa. He 
will advert to the different points in the order in which be 
thinks they fall to be determined. Fint, it has beoi oleariy 
proved that the defender made the statements of and con- 
ceming the pursuer on the three occasions libelled, importiDg 
that the pursuer was the person who had broken into the 
shop occupied by the company of Maxtone & Porter, and 
stolen therefrom the sum of £2 ISs 8d. Second, the next 
question is, has the defender justified these atatemente, bv 
proving, as he undertook to prove, that they are tmel If 
the defender had proved that the statements wero tme^ that 
would have been a sufficient defence in the circumstances of 
the case. But the Sheriff, after careful consideration of the 
case, concurs with the Sheriff-Substitute in holdings that 
whatever may have been the impression produced in the 
mind of the defender and others, at the time when tiie ab- 
straction of the money was discovered — ^looking at tiie cass 
by the light of all the evidence whidi has been led in this 
process — there are not sufficient grounds for holding that the 

Pursuer was the person who took the money out of the shop. 
t is difficult to understand what could have induced the 
pursuer to commit such an act at that time. The money 
was the pursuer's own property to the extent of one-half. 
If he had any intention of appropriating the company's 
money to his own purposes, the probability is that he would 
have done so shortly before, when there was a much Utrger 
sum left in the shop. It has been proved that the paisoer 
did not return to the shop after he locked it, as he was ia the 
company of Matthew Moncrieff for some time, who there* 
after accompanied the pursuer to his house; and the pmsnec 
and his wife prove that the pursuer did not thereafter leave 
his house until the next morning, after it was discovered 
that the money had been taken from the shop. In additioa 
to this evidence, it must be kept in view that a watoh wss 
kept on the shop— and that with reference to the pnnoers 
movements— until past ten at night, and from six in the 
following morning. The principal suspicious drcumstsaces 
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Against the porsaer are, that money was hid by him in his 
clock, and that the desk in the shop is supposed to have been 
opened by a key. In regard to the money, it must be kept 
in view that while £2 18b 3d was taken ont of the shop, only 
£1 88 8d was found in the pursuer's dock. There was no 
trace of the difference, being £1 10s (£1 in a bank-note and 
10s in silrer), aiid no explanation has been suggested as to 
the way in which the pursuer could have disposed of it. 
The probability is, that if the pursuer took the money from 
the siiop, he would have hid the whole of it in the clock. 
It may, at first sight, appear suspicious that the money was 
placed in the dock; but it must be kept in view that the 
pursuer at once disdosed to the police that money would be 
foand there — a place not very likely to be searched for 
money by the police; that his wife speaks to his habit of 
conc^Hng money in out-ofthe-way places; and that even the 
defender himself admits that he has hid money bdonging to 
the firm behind a picture hanging on the wall of a room in his 
bouse. Much reliance cannot be placed in the apparent cor- 
respondence between the number of half-crowns found in the 
clock and the number spoken to by the defender as having been 
in the desk (at first the defender said there were six, not seven, 
half-crowns), or on the impression of the defender as to the 
shilling found in the dock, to which the defender's attention 
was cfdled by one of the policemen. The shilling is not dark 
in colour, although it has been somewhat defac^. The de- 
fender appears to have had a strong bdief that the pursuer 
must have been the person who took away the money; .and 
however excusable in the circumstances to be afterwards ex- 
pUuned, he rather hastily formed impressions and drew con- 
dosions unfavourable to the pursuer. It would be unsafe to 
rely upon the circumstance that the desk did not appear to 
have been forced open. This, if true, would tell as much 
against the defender as against the pursuer, for each had a 
key to the desk; but it is possible that the lock of the desk 
had been picked. The chalk put under the door may have 
been crushed, if not by the opening of the door, at all events 
by the foot of a person who entered by the back-door, and 
who may thereafter have gone to the front door; for the lath 
at the back-door presented appearances of having been broken, 
so as to admit of the key of the back-door being turned in the 
lock. As to what passed in conversation between the pursuer 
and defender as to the possibility of effecting an entrance by 
the back-door, all that can be said is, that the possibility of 
entering the premises in that way was presented to the minds 
of both parties. In these circumstances it would be most 
unsafe to hold that it is proved that the pursuer abstracted 
the money from the shop. The third question is, were the 
statements made by the defender privil^ed, so that the 
pnrsaer, in order to entitle him to recover damages, must 
prove that the statements were made maliciously? The 
{Sheriff must hold that the defender's statements to Davidson, 
the photographer, regarding the pursuer, were not made under 
circumstances which entitle the defender to plead that they 
are privileged. No doubt the statements were made in 
answer to some inquiry by Davidson regarding the occurrence; 
but a person answering an inquiry put by a person who has 
no right or even interest to require an answer, cannot claim 
for his answer the protection of privilege, although the cir- 
cumstances under which the question was put and answered 
may tend to mitigate the damage. On the other hand, the 
Sheriff thinks, tlukt, while the question is attended with diffi- 
culty, be is warranted in holding that the statements made by 
the defender in the houses of Monorieff and Young were 
privileged, as the pursuer appears to have given to Moncrieff 
and oUier persons present, who were mutual friends of the 
parties, authority to make some arrangement of their differences 
and disputes, which necessarily involved the money said to 
have been abstracted. Fourth, This leads to the next question 
•—viz., was the defender influenced by malidous motives in 
making the statements injurious to the pursuer's character? 
In the case of privil^ed statements, the existence of circum- 
stances which might induce a defender to suppose that ho had 
probable cause for making his statements, goes far to contra- 
dict the existence of malice on the part of the defender. In 
the present case, while there is no doubt that the defender was 
not on the best terms with the pursuer, still there is as little 
reason to doubt that the defender not only seriously believed 
the truth of the accusation he made, but that the police, 
with their then knowledge of the facts of the case (additional 
fiicts b»TO abwQ bem proyed)| thought iher« WQr« K«Mon»ble 



grounds for accusing the pursuer of the abstraction of the 
money. In addition to this, there was the fact that the 
pursuer had removed to his own house some lead and other 
materiids from the shop; and although it may be doubted 
whether the boy Moncrieff is correct in his impression as to 
what the purauer said to him, the defender was informed by 
Moncrieff that the pursuer desired him not to tell the de- 
fender that the pursuer had removed these nukterials. This 
communication by Moncrieff tended to give a snspidous 
character to the pursuer's conduct in removing the materiahi, 
which might not otherwise have attached to it; for it ap- 
pears it is not uncommon for painters, partners of a firm, to 
faike articles belonging to the firm for the purpose of being 
used in their own houses. In the present case, it is proved 
that the pursuer's house had bugs in it, and that paint was 
oonsldered likely to remove them. There appears to have 
been more brushes in the pursuer's house than were required 
for the painting of the house, which rendered the pursuer's 
conduct more liable to suspicion. Having regard to the then 
state of the defender's knowledge of the facts bearing upon 
the accusation made against the pursuer, the Sheriff thinks 
that the charge was not made at the time without probablo 
grounds; and if so, it cannot be hdd that it was naade 
malidously. Fifth, The only remaining question on the 
merits IB, what amount of damages ought to be awarded to 
ibepursuer against the defender for the statements made by 
him to Davidson? These statements were made by the 
defender in answer to inquiries by Davidson; and it must be 
iept in view that the police pointed at the money having 
been taken by dther Uie pursuer or the defender, so that 
the defender may have been considered as defending himself. 
To some extent the ddender had reason at the time for 
supposing that there were probable grounds for accusing the 
pursuer; and the conduct of the pursuer in regard to tlie 
removal, at all events, of the paint and paint-brushes, with- 
out communicating with the defender in regard to them, may 
l^ve materially contributed to the impression which un- 
doubtedly existed in the mind of the defender. Farther, 
the pursuer at the debate, while denying that he took away 
the money, contended that there were grounds for holding 
that it was takeh away by the defender himsdf, in order to 
support a false accusation against the pursuer-^a supposition 
that is unsupported by evidence, although the Sheriff cannot 
lipoid condenming the impropriety of the defender in em- 
ploying the apprentices of the firm to watch the pursuer, one 
flf their masters. The defender ought rather to have called 
tto attention of the poliee to the premises, and their watch 
would no doubt have been more successful. In the whde 
drcumstances, the Sheriff thinks that he is justified in modi- 
fving the amount of damages to £10. The last matter is, 
4bat should be done in regard to expenses? The defender 
having been unsuccessful m his attempt whdly to justify the 
diarges made by him against the pursuer, and the pursuer 
having been successful in establishing that the defender im- 
properly accused him of taking away the £2 18s 8d, is 
entitled to expenses generally; but as the pursuer has not 
succeeded as regards two of the charges, the expenses have 
been modified to three-fourUis of the taxed amount. 



'Act. Melyillb Jameson. 



Alt. Alex. Wilson, 



llTH May, 1864* 
STEWARD COURT, KIRKC UDBftlGHT. 

(Stbwaeds Heotob and Dunbab.) 



Scott v. M*Gill. 

Pauper— Bastard— Parent and child.— 27w father of a 
bastard contributed to its maintenance till its twelfth 
year. It afterwards fell into bad health and destitution^ 
and came to be' chargeable to the parish of its birth 
settlement^ and thereafter died. In an action by die parish 
against the father^ held that he tvas liabk in repetition^ 
and decree^ mth expenses^ given. 
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The poxBoer is Inspector of the Poor of the parish of 
Minnigaff, and he raised this action for repetition from 
the defender for relief afforded to his illegitimate daugh- 
ter, and for ihe expense of her funeral. The paternity, 
and the accnraej' of the account sued for, were admitted. 
The defence was, that having maintained the bastard till 
she was twelve years of age, the defender was thereafter 
free. 

The Steward-Sabstitnte pronoanoed the following In- 
terlocutor: — 

Having resumed coosideraiion of this cause with the minute 
tor the porauer— No. 9 of process — for the reasons assigned 
in the subjoined Note, repels the defences: Decerns against 
the defender in terms of the conclasions of the summons: 
Finds the pursuer entitled to expenses, as the same shall be 
taxed by the auditor of this Court, to whom remits the pur- 
suer's account thereof, when lodged, and decerns. 

Note. — The claim advanced in the present summons is of 
a somewhat unusual nature, and the Steward-Substitute is 
aware of no decision of the Supreme Court) or dictum of any 
judge of the Supreme Court, in which its validity has been 
directly recognised; but it seems to him, nevertheless, to be 
founded on natural obligation, and strongly, though indirectly, 
supported by doctrinal as well as statutory sanction. 

It is admitted— 1st, that the late Mary M'GUl, who was 
bom in 1841, was the illegitimate daughter of the defended, 
and always acknowledged by him as such; 2d, that she was 
alimented by him till she was twelve yean of age; 3d, that 
she was then taken by her maternal uncle, Bobeirt Cochran, 
with whom she worked as a servant, and supported herself 
till the spring of 1862, when she fell into bad health; 4tfa, 
that on or about 22d October, 1862, she became, from Illness 
and destitution, chargeable to the parish of Minnigaff, as the 
parish of her settlement, and continued to receive parochi^ 
relief from the inspector of that parish till her death, on or 
about 29th August, 1863, and was buried at the expense of 
that parish; 5th, that the account of disbursements by that 
parish to her, or for her behoof, now sued for, is correct; 6th, 
that the defender is able, if bound, to reimburse the said 
parish for these advances to bis late daughter; and, 7th, it is 
not alleged that Mary M 'Grilles mother was able or willing to 
relieve the said parish, to any extent, of said advances. The 
grounds on which alone the defender resists the present claim 
of relief at the instance of the parish are^ that he, having 
alimented Mary M'GiU till she was able to support herself, 
and she having afterwards done so till 1862, she had, as an 
illegitimate child, no further legal daim or right to be aU- 
mented by him. ' 

That defence is, in the Steward-Substitute's opinion, unten- 
able in the circumstances of this case. 

That there is a natural obligation, on the acknowledged 
father of a destitute illegimate child, to a^rd it the means of 
subsistence, cannot reasonably be disputed. In infancy, at 
least, and before the child can contribute to its own mainten- 
ance, the natural obligation on the acknowledged father, as 
well as on the mother, rests on the strongest and deanat 
grounds. 

That natural obligation may not, however, exist where the 
paternity is not acknowledged, and rests on evidence unsatis- 
factory to the honest convictions of the reputed father. 
Nature does not call upon him to support a cliild which he 
does not believe to be his; but where he both believes aad 
acknowledges the child to be hia, he is dearly bound by 
natural as well as dvil law to maintain it till it can maintain 
itsdf. (Erskine, b. 1, til. 6, sec. 56. Pott v. Pott, and dicta 
of Lord Gillies therein. 7th December, 1833. Shaw 12, 
p. 183.) 

How long does that legal obligation subsist? The defender 
maintains that it ceases as soon as the child can support itself, 
and doee not revive on any fntuie. 4jitfability of the chikl to 
maintain itself. 

No decision of any Court, nor doctrinal authority, has been 
referred to in support of that plea. It ii strongly though 
indirectly discredited by several institutional writers, by at 
least one judgment of the Supreme Court, and by the Poor 
Law Statute. Erskine says— (b. 1, til. 6, sec. 56)— "The 
oUigation which lies on parents to maintain their indigent 
ohUdron is perpetoali ioaomooh that though the parent him- 



self shonld be reduced to neceasitoui drcumatanoea^ yet as 
long as he keeps house he is obliged to give the aame ente^ 
tainment that he takes to himself to such of his children as 
have not sufiBdent ftmds for their own submstence. Parents 
are thus bound to maintain their issue, though the relatioa 
should be merdy natural; not only the mother, who is alwsys 
certain, but likewise the father, if he hath dther acknow- 
ledged the cluld for his, or may be presumed firom other 
drcumstanoes to have begotten him." Bell (Principles, p 
561, Ed.) says the amount and period of aliment are rep- 
lat^ " by the condition of the parties, and the child's ab3i^ 
to subsist itself;" and Fraaer (Domestic ReUtions, VoL iL, p. 
51) saya— "There can, however, from the nature of the 
thing, be no precise age fixed as an inflexible rule, as one 
child may be able to work sooner than another, and the 
aliment will be claimable during its entire Hfe if it be phys- 
caUy or mentally incapable of supporting itself." 

Iti the early case of FinlayMon v. (rowa, 7th July, 1809, 
P. C.J the Sheriff sostamed the daim of aliment againU 
the fisther of the illegitimate child, " ay, and until the diild 
shall be able to earn its own livelihood;*' but that judgment 
being advocated on other points, the Court evaituaily aos- 
tained the Lord Ordinary's judgment, by which aliment wsi 
found due by the father, "ay, and while it (the said diiU) 
shall be unable to support itsdf.** There are certainly as 
grounds to infer from these authorities that the father's 
I obligation to maintain his child ceases absdutdy and sa- 
I tirely on the child attaining any spedfic age, or on its beiag 
< able to maintain itself for a time. The contrary is piainly 
I presumable. Where the paternity is acknowledged, the re- 
lationship or natural tie between the parent and child does 
net oease when or because the child is able to earn its ova 
bread: it continues till death dissolves it. The dvil or 
legal obligation ceases for the time that the dnld can support 
itwlf, just because the indigence, which is one of tiie grounds 
of that obligation, no longer exists. But, on the return of 
that indigence of the child, it is not only oondstewt with 
reason and nature, but also with the authority above rs- 
ferred to, that the fathen*s obligation to support hia duU 
should revive. 

According to Erskine, that obligation is " perpetual f and 
the Supreme Court ezpresdy found in Sandanon'$ case that 
it endures "ay, and while the child shall be miable to sap- 
port itsdf.** 

If the father's obligation was held to be of that endoriag 
or "perpetual" character previous to the enactment of 8tii 
and 9th Vict., cap. 83, his UabiUty has been, if possible, mors 
deddedly and iirmly established by sections 80 and 71 d 
that statute. 

By the first of these sections (viz., 80tb), " every motbsr 
and every putative father of an illegitimate child, ailer lbs 
paternity has been admitted or otherwise established, who 
shall refuse or neglect to maintain such child, being able to 
do so^ whereby such child shall become chargeable to aoy 
parish or combination, shall be deemed to be a vagabond, 
under the provisions of the aforesaid Act of the Soottidli 
Parliament, passed in the year 1579, and may be prasecated 
criminally,'* eta 

The father's respondbility is there made to depend—lst^ 
on the child's becoming chargeable to a parish; and, 2d, on 
the father's ability, and neglect or refusal to support it. The 
Act recognises no other linutation or condition of the £Mher's 
liability. 

Accordingly, it is not thought that the plea maintained by 
the defender in this case would have been a valid defence m 
a prosecution against him under the 80th section of ths 
statute. 

The right and titie of the puieuer to bring the premat 
action of relief against the defender is as dearly reoogoisad 
in the 71st section of the Act, which provides that " Whsre 
in any case relief shall be afforded to a poor person found 
destitute in a parish, or combination, it shall be lawfd for 
the parochial board of such parish or combination to recover 
the monies exi)ended in behalf of such poor person from aay 
parish or combination within Scotland, to which ha may 
ultimatdy be found to belong, or from his parents, or other 
persons who may be legally bound to maintain him«" 

The obligation of the parents is here again recognised ab- 
soltttdy, and without limitation, dther as regards doratioai 
or the age or previous ability of the child to mmntain itaeH 

Ancl with reference to the dedared porpoee of the Pmc 
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Ii»w Act, and the heavy harden imposed hy it on so many 
petsons honourably struggling, with slender mezuis, to support 
tiieir own families, and to oontribute their quota for the really 
destitute, it would indeed have been anomalous, as well as 
iniquitous, if an opportunity had been afforded, under the 
provisions of the Act, to the wealthy fathers of illegitimate 
children to throw the burden of supporting them, at any 
period of their lives, or under any circumstances, on a fund 
oiawn, in many instances, from persons of straitened means; 
and intended for the support of those who have no other 
Booroe or means of support. 

This Interlocutor was appealed, but the Sheriff ad- 
hered, adding the following — 

NOTS. — ^The defender admits that his illegitimate daughter, 
who died on 29th August, 1863, fell into bad health in the 
previous year, and in consequence became, and continued 
ehargeable to the parish of Minuigaff, as the parish of settle- 
ment, from 22d October, 18G2, until her death, being the 
period embraced by the pursuer'il account of advances libelled. 

The Sheriff has, therefore, no doubt that the defender ia 
liable to relieve the pursuer of his advances. The rule that 
a father, either of a legitimate or an illegitimate child, is 
liable to relieve a parish of proper and necessary advances 
made for the child's support whenever and as long as the 
child has become and continued a proper object of parochial 
relief appears unquestionable. Besides the case of Pott^, that 
of Finlayson, cited by the late Professor Bell, and also by 
Mr Fraser, under the passages cited in the note of the 
Steward-Substitute, and Uie doctrine stated by these authors, 
afford a sufficient answer to the defender's plea in the present 



Acl, KiCHABD Hew AT, Castle Douglas. 
Alt. IIknry Glov£B, Gatehouse. 



12th May, 1864. 



SHERIFF COURT, ABERDEENSHIRE- 
PETERHEAD. 

(Mb SflSBiFif Sjleltox.) 



Deverall's Sequestration. 

Competition for Truateeship-^Promigsory note — Substi- 
tute Payee. — Ilcldy that a promissory note granted to 
a person^ whom failing^ to his wi/e^ was null^ as contain- 
ing a substitution, 

PromiBBOPy Note — Voucher — Affidavit defective — 
Correction of. — Held, that a promissory note granted 
twelve months prior to sequestration by a bankrupt to 
his father^ was not a voucher sufficient to support a vote 
hy die father in his son^s sequestration without a state- 
ment ia the affidavit of the manner in which the debt 
arose, and that an affidavit defective in this respect 
could not be ratified by amendment. 

In this sequestration a competition for the office of 
trttstee having arisen, the Sheriff-Substitute pronounced 
the following judgment, which shows the nature and 
grounds of the objections to the votes: — 

Having heard parties' procurators on the note of objections 
for Adam Milne Gray, and Alexander Clark, both merchants 
in Aberdeen, competitors for the office of trustee, and trustee 
in snccession respectively, in the sequestration of Wm. Gordon 
Deverall, merchant in Peterhead, to the votes made on behalf 
of James Hutchison, auctioneer in Peterhead, as trustee in 
the said sequestration, at the meeting of creditors held on the 
twenty-sixth day of April, 186^, Finds and deoUbres, for the 
stated in the subjoined ^ote, the said Adam Milne 



Gray and Alexander Cbrk to have been duly elected trustee, 
and trustee in snccession respectively, on the the said seques- 
trated estates: Finds the unsuccessful competitor, James 
Hutchison, liable in the expenses of the competition; allows 
an account thereof to be given in, and when lodged, remits to 
the auditor of Court to tax and report, and decerns. 

Farther, having heard parties' procurators on the note of 
objections for Oswald Prosser, writer in Aberdeen, a com- 
petitor for the office of a commissioner in the said seques- 
tration, to the votes made in behalf of Robert Reid, tobac- 
conist, Aberdeen, John Mackintosh, merchant in Peterhead, 
and James Hutchison, jun., Queen Street, Peterhead, at the 
said meeting of creditors. Finds and declares, for the reasons 
iu the subjoined Note, the said Oswald Prosser, John 
Mackintosh, and Robert Reid, to have been duly elected 
Qommissioners on the said sequestrated estates, and dooems. 

Note.— At the hearing, parties' procurators stated to the 
Sheriff-Substitute tliat they had agreeil between themselves 
that the objections to the claim of James Deverail should alona 
be debated, as the disposal of that claim would necessarily 
determine the competition for the offices of trustee and 
commissiontfrfl, and the Sheriff-Substitute has therefore not 
thought it necessary to scan the claims on each side, but 
simply to declare the successful competitors. It seems un- 
necessary to dwell on the Ist and 2d objections. They are 
^^oth bad. As to the 1st, it would be a very anomalous rule 
that the oath of the concurring creditor, emitted and pro- 
(iuoed with the petition for sequestration, while not requiring 
"to be in different terms from that for voting, should for no 
purpose whatever be made of new. There is nothing in the 
Act of Parliament to infer such a rule. The oath of this 
concurring creditor was really made in the sequestration. It 
was produced as a requirement with the petition, and is of the 
same date, and is to all intents an oath in the process of 
sequestration, though it was necessarily emitted just before 
sequestration was actually awarded. The creditor thereafter 
-produced it at the meeting for election of trustee, with the 
Sbtes as his title to vote. It bears that the bankrupt "» duly 
indebted"— that is on the date of sequestration being awarded. 
The Sheriff-Substitute is glad to observe that Mr Murdoch, 
in his manual, in accordance with these views, lays it down 
that an oath may be good for concurring in the petition, and 
for voting and ranking, provided it is adapted to each of tho 
cases (and it is so here to petitioning and votmg), because he 
OOnceives it would be a great hardship to put the creditor to 
,^h unnecessary expense. 

-Aa to the second objection, it is not required that the 
oath shall set forth that the debt was due at tho date of the 
sequestration in express words. There is no prescribed form 
of the oath; but in any forms g^ven by the authorities on 
hankrupt Uw, there is no reference to the sequestration at all. 
^ Hid third objection raises a nice question, but on the whole ' 
it must be considered to be well-founded, llie two promissory 
iLptes to which it applies are granted to "MrJas. Deverail, 
mariner in Peterhead, and failing him, Mrs Barbara Gordon or 
Deverail, his wife, or to his or her order." {JBdl't Prin., 805.) 
Tbough bills or notes are properly mercantile instruments, th^ 
use of them in Scotland has not been restricted to mercantile 
^Qlpn; yet in the use of them the same rules are applied as in the 
strict mercantile employment of the instrument. According 
to Mr Thomson, in England no document can be considered 
as a bill or note iifnpvhich payment is made to depend on a 
contingency, or in which there is any uncertainty either as to 
the obligant or the payee, as where a bill or note is made 
pavable to A. or B. {Thomson on JBilU, pp. 10-12.) "This 
mle," he says, " appears in the abstract to be consistent with 
our law;'' and he lays it down that bills or notes which are void 
in this, or any of the grounds there mentioned by him, cannot 
be an effectual ground of claim on a bankrupt's estate. At 
page 11 he refers to various English cases upholding his doc- 
trine; but farther on he quotes a case decided in the Scottish 
Courts which involved the same principle as here. The case 
was one of a bill drawn and accepted, payable to the drawer 
or order, "or failing him by decease, to my second son, 
Alexander Waddell.^ {Ibid, p. 19, Inglis v. Wiseman,) 
The Conrt sustained the objection that it contained a substi- 
tution of heirs. Now, in the present case, there was not a 
substitution of heirs, and it has been endeavoured to ahow 
that in this there is a difference between the cases, as the 
substituted payee here was the wife, and therefore eadem 
^sown with th^ firat*nam«d payee, Thi« appean to tb« 
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Sheriff-Substitate to be a most perverted view of the caae. 
l8t. While the marriage subeiBts, the goods in oommuniou 
are under the husbaua*8 uncontrolled power, baviog been, 
ipao Jure, assigned to him on the marriage. 2d. The wife, 
by the failure of the husband (by decease), was, as re- 
gards these notes, the same as a third party: she would 
l|ot^ by law, have snoceeded to that specific sum on her hus- 
band's death, but to her share of the goods in communion. 
But in moveables there is no such legal fiction as eadem \ 
pertona. In heritage the heir is eadem penana with his 
defunct ancestor; yet a bill taken to a person, or his eldest 
son, would still be invalid. The case of InglU v. WUemai^ 
involves, it is thought, the precise principle which has been 
considered here. In that case the Court appear to have 
admitted the bill as a document of debt, in consequence of a 
proof, that the amount of it had actually been paid to the 
acceptor. On this Mr Thomson cogently remarks — '* It may 
be doubted whether it was proper thus to receive it as a docu- 
ment of debty seeing it was not a document in re mereatcria 
or a regular written obligation, meaning that, not being a 
bill with its privileges, it was not a probative writing — ^not j 
containing the sdemnities of a deed. It is thought that no 
such effect would now be given to such a document.*' But 
Mr Tliomson remarks further on this decision, that the bill 
was probably Invalid also on another ground which seeus/ 
applicable to the payee as well as to the obligation contained' 
in the bill, viz., that both the one and tho other shall be cer- ' 
tain, and not conditional or alternative. The words, "failinj^* \ 
the acceptor, to his second son," are the condition and alternative , 
which Mr Thomson alludes to in the case. Mr Bell says— I 
''The bill must be drawn absolutely and unconditionally. It 
is no bill if drawn with a condition, for that is contrary to the ' 
nature of a bill." After what has been said, it is not neces- | 
sary to dwell at any length on the fourth objection. The | 
creditor is admitted to be a conjunct person, which, in an ' 
action for reduction of the promissory notes, on that groun^L 
would create a presumption that the notes were grantel 
without true, just, and necessary cause to the prejudice of 
creditors, and that the grantor was insolvent at the time of 
making them. It is quite true, that, notwithstanding this, a 
creditor conjunct is not exdoded from a vote in the election j 
of trustee, but it is settied that any acknowledgment of i 
debt to a conjunct person, shortly prior to sequestration, is ' 
not, per «e, voucher sufficient to sustain a vote. (Andermi^ ' 
V. Guild, 13th June, 1852.) The priadplo seems to be^ i 
that a conjunct person who holds the bankrupt's adcnowl^^ , 
ment of debt must produce along with such document some | 
corroborative voucher, or, failing such, must expUun in his j 
oath the nature and history of the transaction between him i 
and the bankrupt, which led to the granting of the acknow- 
ledgment, and there appears no difference in this qnesti^ 
between a bare acknowledgment and a promise to pay. 
Here there is nothing but the notes and the oath, in which it 
is sworn only that they are due to the creditor by the bank- 
rupt. The Sheriff-Substitute does not think, in the circum- 
stances of the case, that there are sufficient grounds to sustain the 
creditor's vote on this head, and he holds that the oath oould 
not be rectified to the effect of explaining the history of the 
transaction, as such rectification would not be that of a derioid 
or technical error, or in the new framework of the oath. 

The election of commisnoners follows the same rules as 
above set forth. 

^or 6^— Albxandir & AjfOSBSON, Peterhead, and 

James k Gsobob Golloe, Aberdeen. 
For ffuUMaon^A. & W. Botd, Peterhead. 



18th May, 1864. 

STEWARD COURT, KIRKCUDBRIGHT. 

(Stewards Hjbctob and Dukbab.) 



Sproat, Inspector, Balmaghie, v. Kergak, 
Kirkcudbright. 
Pauper. — From age and desiUulion, a pauper had become 
chargeable to a pariah. In hk old age he had married^ 



and had a young family. In an action by fkt In^tcbr 
against a son of the first marriage for rdinlmtemeA, 
the defence^ that tJte son was not bound to maintain hi 
stepmother, and brothers and sisters by the hal/iho^ 
repeUed. 

The pnrsaer, Inspector of the Poor of ihe parish of Bil- 
maghie, raised this action for reimbursement of adraofia 
made to the defiander^s father, who, from old age ud 
destitution, had become chargeable to the pariah. The 
defence was, that he was willing to maintain his (a&a^ 
but not his wife, by another marriage, and her childrea. 
After a proof and hearing, the Steward-Sobstitnte 
pronounced the following Interlocutor: — 

Having advised the record, proof, and prodoctioDS, nd 
heard piurties' procurators. Finds that the present actus 
is brought by the inspector of the poor of the psiiili d 
Balmaghie against the defender for reimbursement of certiffl 
sums aidvaa^ and expenses incurred by that puisli fiv 
behoof of Peter Kergan, as a destitute person, chargnUa 
to that parish, on the ground of the defender's obligation n 
Peter Kergan's lawful son, to support his indigent pannk, 
and relieve the said parish of these advances and expennr. 
Finds that, in 1857, when the pursuer, as inspector of 
Balmaghie, gave pecuniary and other aid to Peter Kogaa, 
the latter was not a proper object of parochial relief; beav^ 
though nearly eighty years of age, in infirm health, and witk 
a wife and three children dependent on him, he wai thn 
receiving 6s a-week and a free house from Colonel Laorie, of 
Woodhall, as an old servant or workman on that estate: Sos- 
tains the defences against the pursuer's daim for reimhom- 
ment of his advances to and expenditure on aoconnt of ^ 
said Peter Kergan, or his family, during the year 1357, lod 
assoilaes the defender from the conclusions of the action ai 
regards that claim: Finds that, in 1859, and sabseqaentij 
till 3d October, 1863, during which period parochial aid WM 
again supplied by the pursuer to Peter Keigan, the latta 
was a proper object of parochial relief, and chargeable to tu 
parish of Balmaghie, in respect — 1st, he had a residootial 
settlement in that parish; 2d, he was totally unable from ige 
and infirmities to work for his support; 3d, he had then to 
nudntain a wife and four children, the youngest, la 1899, 
only six months old; and 4th, the free house formerly gi*« 
to him had then been withdrawn, and his weekly aUovanes 
or pension from Colonel Laurie had been reduced from « 
down to 3s a-week: Finds that the sums advanced to»or>" 
behoof of the said Peter Kervan, and partly employed in tte 
maintenance of his wife and children residing with hin^ 
the pursuer, as inspector of Balmaghie, during the ptnoo 
from 1859 tiU 3d October, 1863, both inclusive, are not oO- 
jected to as excessive or unreasonable in amount^ and leea 
suitable to the condition and necessities of the pauper and u> 
family: Finds that the defender poesesses a free income, piU' 
cipaUy derived from heritable property, of £52 P« »?°'°"' 
irrespectively of what he may earn, if so disposed, by ^ 
dustrial exertion, on which income he has to mantun o» 
wife and himself: Finds that the defender is able, and, aa w 
lawful chUd of the said Peter Kergan, vM,<fo/«JMf "" 
date of the pursuer's advances, abk, and in the ^P^^^''|^?l 
cumstanoes of the case, ex4ege, bound to relieye »« P'T 
of Balmaghie of the burden of assisting to maintam tbe o»; 
fender's father and his wife and family dependent ffli wj- 
Finds that it la not a vaUd defence acainst the daeaoj" 
liabiUty thus to reUeve the parish of Balmaghie tb« »• 
parochial advances were made partly fur the °»*"**^*^[JSjL. 
to enable Peter Kergan to maintain his wife «»d cbuorw 
residing with him, and also destitute, s%id wife ^^^ 
defender's stepmother, and said children b«ng hers by 
Kergan: Therefore, with the exception of the P^^^iJ"**^ 
vances made by the pursuer in 1857, as *^<"?"2,^ 
the defences, and decerns against the defender m w^^ 
the conclusions of the summons, but under 'J*'"®'*^ ^^ 
pound sterling paid to the pursuer on his »*"*"'« *q 
Keigan's, account by the defender: Finds expenses ow^ 
the pursuer, subject to slight modification: Allows spr^ 
thereof to be lodged, and remits the same, when Wfr^ 
the auditor of (hia Court fw taxaUooi and d60«ii>« 
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Note. — ^The Stewazd-Sabstifcute is oonvinoed that the ad- 
vanoea made by the pursuer to Peter Kergan in 1857 were 
homanelj applied to alleviate what appeared, and was repre- 
■ented by Kergau's wife, to be a case of destitution. But on 
the gronnds assigned in the prefixed Interlocutor, he cannot 
ref^rd Kergan as at that time a proper object of Parochial 
relief. His means of subsistence then amounted to 6s a-week, 
punctually \m,id, with a free house, which raised his income to 
about 7s a-week, subject to no contingency or abatement, and 
without taking into accoimt any earnings, necessarily small, 
made by his wife's labour on Uiose rare occasions when she 
could leave her own household and obtain outdoor or other 
employment. In such circumstancES Peter Kergan was 
neither destitute nor dependent on parochial aid. 

His condition, even with a wife and three children to 
maintain, was better than that of an able-bodied labourer 
having a wife and much larger family to support in health 
and sickness on 12s, and even 14s a-week of average earnings 
when employed, but liable to diminution from unfavourable 
weather, temporary sicknees, or similar causes. 

And yet such a labourer has no legal claim to parochial 
relief, although his wife and family may be prostrated by 
disease, and his means exhausted by the unavoidable extra 
expenditure thus occasioned. If any doubt previou.sly existed 
as to the power of parochial boards to afford to the able- 
bodied relief in these exceptional cases of temporary distress, 
it has been dispelled by the recent decision of the Supremo 
Conrt. 

It IB not shown that before, or on advanciog these sums 
to Kergan in 1857, the pursuer made due inquiry as to the 
amount of Kergan's means and ability to support himself 
and family. Such inquiry would have shown him to be 
not an object of parochial relief, but of charitable considera- 
tion to his relations or benevolent neighbours, able, though 
not bound, to assist him, just as an able-bodied labourer is in 
a season of temporary pressure or destitution from want of 
employment or other temporary cause. 

The other portion of the pursuer's claim is founded on 
stronger grounds. 

Peter Kergan's family burdens and expenses had then in- 
creased, and his means of sustaining them had greatly dimin- 
iahed. It was impossible, on an income of about 5d per day, 
to procure food, clothing, and lodging for six persons, if 
Kei^n could even have avoided the additional expense of 
education for some of his children. 

He was at that time obviously unable, by his own labour, 
or the means at his disposal, to maintain himself and family 
without aid from the parish or the defender. 

He was, in law, destitute, and the pursuer, when applied to 
for relief to him and his family, was bound by the ^ct 8 & 9 
Vict., cap. 83, sees. 69 and 70, to afford relief, including 
suitable provision for the education of the applicants 
children. 

Having afforded that necessary relief to Peter Kergan, the 
pursuer was then entitled, by the 71st ccction of said Act, 'Ho 
recover the monies expended on behalf of that f oor person " 
from the defender, his legitimate son, as '' the person l^alJy 
bound to maintain him.*' 

The defender does not seriously deny his ability to afford 
the relief that is demanded. The burden, which from the 
father's great age and increasing ailments, can only be of a 
temporary nature, will not deprive the defender of any of the 
necessaries of life, and slightly, if at all, interfere with his 
comforts. 

He does not dispute his obligation to maintain or contri- 
bute what is necessary to maintain his father. He resists 
the present claim solely on the ground that the sums ad- 
vanced or expended by the pursuer were employed in support- 
ing Peter Kergan's present wife, the defender's stepmother, 
and her children by Kergan, whom the law, he pleads, does 
not oblige him to maintain. 

The Steward- Substitute has overruled that plea. He con- 
siders it, with reference to the peculiar circumstances of the 
case, inconsistent with sound, legal, or moral principles — 1st, 
by the poor law enactments the pursuer, when relieving 
Peter Kergan, was bound to provide relief for bis wife and 
yonng children dependent on him. He was bound to regard 
them as a destitute family, and to provide for them col- 
lectively as such. While living with Peter Kergan, his wife 
and children had no separate or independent claim to paro- 
chial relief. Their derivative claim arose entirely from the 



inability to maintain them of Peter Kergan (husband of the 
one and father of the others), on whom the primary obligation 
lay. The parochial relief, therefore, afforded bv the pursuer 
was, in law, given to Peter Kergan to enable him to support 
his family, and the defender's obligation to relieve the parish 
of that burden must be oo-extensive; 2d, it cannot for a 
moment be contended that if that family had consisted of the 
defender's own mother and his full brothers and sisters, he 
could have maintained this plea of nonliability. And stiUU 
it would only be as members of Peter Kergan s family that 
he could, in Peter Kergan's lifetime, be called on to support 
-Mther his wife or children; for there is, by law, no stronger 
obligation to support full brothers or sisters than those of 
balf blood. It is, no doubt, established by the law of Soot- 
land, that a son who does not represent his father, lucrative. 
In not bound to support his indigent brothers or sisters, and 
if this action had been at their instance, or at the instance of 
the parochial board for relief directly afibrded to them, the 
defence against such a claim, however ungenerous, would 
have been insuperable. In like manner, an action at the 
instance of the defender's stepmother, or of the pursuer 
directly for her behoof, would have been untenable, or at least 
of very doubtful competency. But the present action is 
essentially of a different character. It is for relief of ad- 
vances made to Peter Kergan, the defender'iB father, whom 
he is confessedly bound to maintain while indigent. It cer- 
tainly docs not, in law or reason, justify the defender's failure 
te fulfil that obligation that his father's destitution is more 
severe and insupportable from Ids having to maintain, besides 
himself, a wife and young family. Nor is it a humane or 
just reason for the defender's refusal or neglect to afford any 
relief to his indigent father, that the father, as in duty bound, 
would have shared that relief with his starving wife and 
children. 

Further, it appears on the face of the account sued for, 

t the annual allowance made by the parish to Peter Ker- 
during the four years and niue months that he received 
relief amounted, exclusive of a free house, which the defender 
was bound to afford, altogether to about somewhat less than 
£6 per annum. That is surely not a sum which a person in 
the defender's circumstances could reasonably have grudged 
for the personal requirements of his aged and infirm parent, 
who, in the son's own words, ** had always supported an un- 
bteinished character up to the present^" and had displayed 
an honourable and commendable spirit of independence by 
f^T^S^Sriang himself and his family by the sweat of his own 
brow till he all but reached his eightieth year. Although the 
defender is himself far beyond the reach of poverty, his father, 
during the time that this relief was afforded, received what 
was Wely sufficient to keep him and his family alive in the 
cw^tion, and subject to the privations of paupers. If the 
defender is, in strict law, entitled to refuse assistance to his 
destitute stepmother and her young family, is he also entitled 
to demand and avail himself of her services, as a constant 
and careful attendant on his sickly octogenarian father, with- 
out any remuneration or means of 8up(X)rt? 

He is clearly obliged to provide, not only nourishing food, 
cordiab, medical assistance, clothing, and shelter for his 
fA^er, but also such attendance as his great age and in- 
firmities render no less indispensable. The Steward Substi- 
tute is convinced that the defender could not have procured 
that assistance, and supplied these wants, on terms more 
favourable to him than the parish has done. If the remu- 
neration to which the wife would have been entitled, as a 
hirding attendant on Peter Kergan, has been expended in 
maintaining herself, and in maintaining and educating Peter 
Kergan's young family, what conceivable loss or injury has 
the defender sustained by that arrangement? 

By entering into that arrangement the pursuer, as inspector 
of Balmaghie, did what, in the Steward-Substitute's opinion, 
was most advantageous to the pauper Peter Kergan, not 
prejudicial to the defender, and more beneficial, in a mond and 
social point of view, than if he had separated Peter Kergan 
from lus wife and children, put the latter into the poor-bo use, 
and furnished Peter with a female attendant at an average 
of £6 or £8 per annum. At all events, the other arrange- 
ment, which kept the family together, was adopted by the 
parish, in bona fide^ as the best, and was not distinctly or 
decidedly objected to by the defender, whose duty it was to 
suggest a better or different arrangement, if it seemed to him 
objectionable, when the relief afforded by the pariah was first 
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btimated to him in 1859. In liU letter of 22d Jaxraaiy, | 
1859 (No. 12 of procew), the defender founds on Colonel \ 
Laurie's pension to his father of Ss a-week (which the fAth«r*s < 
wife and children were clearly entitled to share the benefit of) | 
as his reason for refusing all sort of relief to his father, adding j 
that, " when Mr Lanrie gives up giving him that, I don't 
object assisting him, but I never will have anything to do 
with his wife or family, nor yon cannot force me. I will 
never pay one farthing of what you are giving or what you | 
have given. I put you to defiance — no law in the worid can ' 
compel me to support another man's wife and family.** | 

Tne defender has resolutely acted on these not very dh* 
interested Malthudan views of his filial obligations. 

He has for nearly five years refused to alleviate, to any 
extent, his father's destitution, although fully apprised of it. ^ 

He has lUlowed the pursuer to provide for the old man's 
ai*gent wants during that period in the way deemed by him i 
the most suitable, without evincing the slightest sympathy , 
or interest in the charitable work. His conduct and letters I 
clearly indicate his wish and intention to relieve himself 
entirely of the burden of his father's support, and to throw 
the burthen on the parish. He can neither plead poverty in 
excuse, nor law in defence of that conduct. 

The pnrsuer, on behalf of the parish of Balmaghie, will, 
without doubt, gladly accede to any reasonable arrangement 
proposed by the defender for his father's future maintenance 
and comfort. Though allowed an opportunity of proving a^y 
advances made by him to his father, or for his behoof during 
the period embraced in the account sued for, in addition to 
£1 given to the pursuer, and now credited, the defender has 
fail^ to offer such proof, and has not even tendered his own 
oath on the point. In these drcumstaaoes, any further 
deduction from the pursuer's claim seemed inadmissible. The 
cases of M*C<mnochfr v. Webtier and Donald^ decided in the 
Sheriff Court of Kincardine (Poor Law Magazine, VoL v., p. 
399), and M'Adam v. M'Adam or Tovng, decided in t^ 
Sheriff Court of Lanarkshire (Poor Lato Magazine, Vol. v., 
p. 380), do not seem to the Steward-Substitute precedents 
which can rule or influence the judgment in the present case. 
These were pronounced in actions brought to oblige a son-in- 
law to maintain his father-in-law. The two Courts seem to 
have taken opposite views, and given conflicting judgments 
on tiie point. But if they^ had fortunately come to the Bame 
conclusion in the matter, it is not thought that, with all 'ffle 
respect that would have been due to such an anthoritXy ^ 
present case could in the slighest degree have been mm or 
affected by it. 

In these cases, the question of legal liability was fully 
open, while in the present case the question to be dealt with, 
viz. the son's liability to maintain his father, is no loiter 
open. Indeed, it never was an open question. And fie 
ix)int as to the stepson's liability to maintain his stepmother 
and half brothers and sisters is only indirectly raised, and has 
been disposed of on special grounds, which do not occur in 
the cases above referred to. A case more closely applicable, 
or rather identical with the present case, seems to have been 
sledded in the Sheriff Small Debt Court at Glasgow in March, 
1863, in conformity with the views taken by the Steward* 
Substitute in the present case (see Poor Law Magazine, 
Vol. v., p. 342). 

This Interlocator was appealed, but tho Shettff 
adhered. 

Act. Richard Hjewat, Castle-Douglas. i 

Alt. William C. Low, Kirkcudbright. 



20Tn May, 1864. 

SHERIFF COURT, LANARKSHIRE-GLASGOW. 

(Sheriffs Sir A. Alison and Bell.) 



Harkiks r. James M^Kecunie. 

Damages — Breach of promise of marriage. — Circmn- 
stances in tchich modifed damages given^ and costs on 
the lowest scale. 



This was an action for the reooTeiy of £250, for damagv 
sustained by the pursuer, and solatium to her in conae- 
qoenoe of the defender having, on or about the 17tii 
May, 1862, promised and agreed to become the hosiiaad 
of the pursuer; but he refused to marry the punoer, 
and married another person. The defence was a denia], 
with the explanation that, if any promise was made, it 
must have been when the defender was kept in the 
pursuer's fathers house, and so much under the inflaenoe 
of liquor as to be unaware of what he was doing w 
saying. 

The record having been closed and proof led, the 
Sheriff-Substitute pronounced the following Interloca- 
tor: — 

Having heard parties' procuraton, and resamed canBiikra- 
tioD of the pcoof and whole process. Finds it proved that oa 
or about the 17th May, 1862, the defender made a propossl 
of marriage to the parsuer, and that she agreed to aoceiit him 
as her husband: Finds that, on various occasions during (he 
succeeding six weeks, the pursuer and defender met as engaged 
persons, and the defender mentioned to certain of the ^at- 
sner's friends that they were to be married, and ultimately 
the 16th July was named as the day when the marriage was 
to take place: Finds that the poraoer had a sitoation as 
servant or nurse in the Royal Infirmary, which she gave op 
eariy in June in expectation of her marriage with the de- 
fender: Finds that the defender afterwards broke off from bis 
engagement to the parsuer, and in October, 1862, married 
another person; but being conscious that he had not treated 
the pursuer well, he offerod to pay her a sum of £10, which 
she refused: Finds that the defender is liable in damages to 
the pursuer for breach of contract; but in r^j^ard to tiie 
quantum of said damages, finds that the pursuer was only 
twenty-fire years of age, while the defender was a widower, 
and well advanced in life in May, 1862: Finds that ths 
defender was also addicted to habits of extreme xntemperaaoe, 
and the pursuer's father, who was in the defender's employ 
ment, seems to have taken advantage of these habits to sug- 
gest to the defender that the pursuer would make him a 
suitable wife: Finds that the first occasion on which the 
defender talked of matrimony to the pursuer was on Saturday 
the 10th May, and he did so at the instigation of the pur- 
suer's father, they being both then in a state of intoxicatioa, 
and the pursuer's said mther himself admits that he thouglit 
the defender then spoke in jest, and nothing more would bare 
oome out of the matter had not the defender renewed the 
proposal on the following Saturday, when he was oompaia- 
tively sober, and followed it up afterwards: Finds that the 
pursuer, apparently aooonunodating heiaelf to her father's 
plans, accepted the defender without any previous wooing, 
and it is not very probable that her fe^gs can hare bus- 
tained any severe shock by his breach of contract: Finds that 
there is no evidence that the pursuer put herself to any 
expense in making preparations for the marriage, or that sbe 
; was thrown for any length of time out of a rituation: There- 
fore, and in the whole circumstances, assesses the damages 
payable by the defender at the sum of twenty pounds, aad 
I quoad ultra assoilries him; but finds him liable in expenses; 
' allows an account of said expenses to be given in, and remits 
; the same to the auditor to tax and report, and deoems. 

I Both parties appealed against this Interlocutor, and 

■ after hearing parties' procurators, the Sheriff pronounced 

I tho following judgment: — 

Having heard parties' procurators, under their mutual 
appeals upon the Interlocutor appealed against, proof ad- 
duced, and whole process, adheres to the Interlocutor ap- 
pealed againsty finding damages due to the pursuer; bat, for 
the reasons stated in £e following Note, modifies the damages 
decerned for to £10 lOs sterling in all, for which, with in- 
terest, decerns against the defender; quoad vUra aseoilaes 
the defender, and finds the pursuer entitled to expenses, but 
directs them to be taxed on the lowest ordinary Court scsle, 
and so far alters the Interlocutor compUuned of, but ^ama 

I ultra dismisses both appeals, and decerns. 

Note. — ^The evidence in this case, in the Sheriff's optaiooy 
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prefenU some |)articulAn wliioh oall for & larger sam of 

damages than the Sheriff has now awarded, and others which 

point to a lesser sum, or rather no damages at all. If the 

circumstances under which the promise of marriage was made 

are oonaidered, it seems to be clearly made out that, although 

the promise iteelf on the 17th of May was not made when the 

defender was in a state of intoiication, yet it was made in a 

lucid interval, preceded by almost five days' constant intoxi> 

cation, in which he had been kept in a great measure by the ^ „ .,. . ^, ,. , , . i *. 

pursuer a father, and foUowed on the same night by a most i A. B., residing in Glasgow, died, leaving a general dis 

outrageous outbreak in the defender's own house, in which ' position and settlement, executed shortly before his 

dancing and singipg, in whidi the defender bore a part, went ; ^j^th, signed by one notary and iioo witneaes, containing 

on till SIX o'clock in the Sunday mormng. It is impossible to i , " x- i i j i. 's. ii 

hold a promise of marriage Lde in Such circumSwIces, if ; » g^^®^*' conveyance of lands and hentages, as well as 

they had stood alone, as either constituting a binding obltga- , of hia moveable means and estate, in favour of his wife 



notary he/ore two witnesses. On the executor applying 
for confirmation^ the Commissary Clerk refused^ and 
the Commissary Depute confirmed his refusal. On 
appealy the Commissary altered^ holding tJtat the deed 
was good^ quoad the moveables^ and granted confirmU' 
tlon^ reserving the rights of all parties under the deed. 



tion, or affording any relevant ground for awarding more than 
merely nominal damages. It is quite apparent that the 
defender was inveigled into a promise of marriage by the arts 
of the pursuers father, who was a clerk in his employment, in 
which the pursuer herself bore, if not a leading, at least a 
considerable part. If the case, therefore, had rested there, 
and the defender had only endeavoured to get out of the en- 
gagement after such au entry into it, the Sheriff would either 



Under this deed he nominated and appointed his wife to 
be his sole executrix, granting to her full power to give 
up inventories of his estate, and to distribute the same, 
in terms of the settlement. After his death the widow 
applied to the Commissary of Lanarkshire for confirma- 
tion, as sole executrix appointed under the deed. Upon 



have assoilzied him in toio, or fouud only nominiJ damages ; this petition the following note was written by the 
due. But there is more in the case than this. For five ' Commissary Clerk: — 



weeks after the 17th of May, the defender continued a certain 
degree of intimacy with the pursuer and her friends, calling 
upon them, and walking with her, although always, except 
on one occasion, under the guardianship of her father; that 
the pursuer gave proof that she understood the marriage was 
really to go on, by resigning her situation as a nurse in the 
Infirmary, by giving it op and losing ten months' wages, 
besides her board. It is proved, too, that the defender was 
looking about for some employment to which he could put the 
pursuer after her marriage, and he spoke of a very humble 
one certainly— that of keeping a fish stall in the Candleriggs. 



^^ The deed referred to in the foregoing petition is a 
settlement of both heritage and moveables. It ought, 
(berefore, to have been subscribed by two notaries, but 
as it is only subscribed by one, the Commissary Clerk is 
of opinion that it is null even quoad the moveable estate, 
in accordance with the case of Ferric, 23d January, 1863. 
For that reason he has refused confirmation of the 
deceased's estate in favour of the petitioner. In a simi- 



To this her father would not agree, and the defender then twd "V petition (Elizabeth Wilson's executors) presented to 



he would put the pursuer into partnership with his daughter, 
and give them £100 to begin with. The fault of the defen- 
der, therefore, supposing him to have been inveigled in the 
first instance, when in a state of excitement arising from in- 
temperance, consisted in this, that after getting the bout over, 
and after, it is said, having even taken the temperance 
pledge, he did not repudiate or resile altogether from his 
former promise, but rather, from bis conduct and occasional 
words, gave the pursuer ground ti) believe that he was in- 
clined to go on with the marriage in good earnest. For his 
imprudence, or, it may be, culpability in doin^ this, the 
Sheriff thinks he should pay damages. But, adverting to 
the mode in which the promise was originally obtained, they 
moat be greatly modified, and therefore they are reduced to 
£10 lOs, being the pursuer's wages as a nurse in the In- 
firmary for ten months. It is not a case, besides, in which it 
can be supposed the feelings of the pursuer can be much hurt 
or aflfected. A servant in the Infirmary, having wages at 
one guinea a month, and twenty-five years of age, proposing 
to marry a widower at the mature age of between fifty and 
sixty, cannot be supposed to have had her feelings very deeply 
engaged; the more especially as it appears that the defender's 
conduct) in thinking of the pnrsuer as a wife, is another proof 
of the truth of Lard Bacon's aphorism, that " Young men 
marry for mistresses, middle-aged men for companions, and 
old nun for nurses.'* 

Ad. GiOBG£ Patxbsok. Alt, J. L. Lajcg. 



2dTB May, 18<jl. 

COMMISSARY COURT, LANARKSHIRE- 
GLASGOW. 

(COUMISAABIES SlB A. ALKSON AKD GLASSFOBO BeLL.) 

A. B., Petitioner, 

Testament — Confirmation — Heritable and moyeable — 
Notary.— il general disjwsition and settlement, convey- 
ing generally lands and heritages^ was signed by one 



Mr Commissary Bell on 8 th April last, to hare the 
above objection overruled, he pronounced the following 
Interlocutor:— 'Glasgow, 13th April, ISfi-l.— Having 
considered this peUtion and heard petitioner's procurator 
thereon, for the reasons set forth in the note annexed to 
tlte petition by the Commissary Clerl^ refuses the prayer 
^t^ petition, and dismisses the same.— (Signed) Henry 
Ghlnford Bell.' 

(Signed) " Tuo. Donald." 

This petition and note having been presented to 
flfar Commissary Bell, the following Interlocutor was 
pronounced:— 

^ Having considered this petition, and heard the petitioner's 
agent thereon, Unds that it was decided in the case of Ferrie, 
Jan. 23, 1868, that a trust disposition of heritage and move* 
ables, not duly executed by two notaries, could not be sus* 
tained, even in so far as it was a settlement of moveables. 
Iherefore, and in respect the deed referred to in the petition 
is a settlement of both heritage and moveables, and is 
admittedly signed by only one notary, refuses to grant the 
prayer of said petition, dismisses the same, and decerns. 

This Interlocutor was appealed, when the following 
Interlocutor was pronounced: — 

Having considered the foregoing petition, along with the 
deed of setUement founded on, and the above Interlocutor of 
the Commissary-Depute, and heard the agent for the peti* 
tioner thereon, in respect the settlement of the deoeased 
produced and founded on, which is signed by one notary and 
two witnesses, although invalid as a conveyance of heritage, 
is sufficient to settle the succession of the deceased*8 moveable 
estate, and is in all respects fonnal quoad that estate, and 
contains a regular nomination of the petitioner as executrix, 
and may truly be regarded as the testament of the deceased, 
alters the Interlocutor compUdned of, and grants the prayer 
of the petitioner— reserving the rights of all concerned under 
the deed, and the right of any party interested to challenge it 
quoad the heritage, if any left by the deceased. 

NoT£.-*Tbe testament or d^ of lettlemqit here foundoj 
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OB, which b quite fonnal, and lecular, and rigned by one rate of exchange tat the neoeaarj disbonaaianta ot tbt 
aotM7, and two witoMM, thoogli ineufficient to oonTOy j d,|p»i,ro«d_„ot exceeding £650 sterling;" one-tlnidor 

SSi^' r:r»o,^rS?^ri.3r-tl.rtJU^^^ l ««« «^^ ^^^^^ » «-. on arnTl .* port of 
appointment of the petitioner as sole execotiiz, it la quite 
Sttffioient to wanmnt oonfirmatton being iMacd in ber &Tour. 



' discharge, and the balance on unloading and rig^ dt* 
livery of the cargo by approred bills on London at tiine 
months date from final delivery^ or cash less disooant for 
three months at the rate of five per centum per annam 
at charterer's option. A sabeeqaent clause of the 
. ^, , . . . , charter party stipalated that the owners of the ship 

lIU^SSTui it*";: wrici:.;lrtr!TeeSX::^ ' -«« to hare ^ .b«,l«te lien on the cargo for freight. 



Erskine aays (Book iii., lit. 2, eeo. 23), '' Let the subject of 
a testament bs erer so valuable, one notary signing for the 
testator, with two witnesses, is sufficient." The deed of 
settlement referred to, in so far as it settles the suooesnon to 
the moTeable estate, and nominates an executrir, is unques- 
tionably 
aace of 



ineffectual as a disposition of heritage, may »till be quite 
good as a conveyance of moveables, as, for example, in 
reductions ex captte leeli. The case of Ferrie, referred to by 
the Gommissary Clerk and Depute, is not a parallel one to 
the present. In that case, a deed, which conveyed heritage, 
and reUted to matters of importance, and which had b^n 
signed by two notaries and four witnesses, was challenged by 
t^ heir ai law, and set aside by the Court, on the ground of 
one of the notaries having been appointed a truatee, and there- 
fore, as being in effect signed only by one, the Lorti President 
having stated that the deed was "one requiring the signature 
of two notaries, both from the fact that it was a conveyance 
•f heritage aiid from the importance of the deed.** Tliat 
dedsion proceeded from the fact of the deed being chalUngedy 



dead freight^ and demumgc. The necesary sams woe 
paid to meet the ship's disbarsemcnts abroad, and wheo 
the vessel arrived at Aberdeen, the port of discharge, 
one- third of the groaa estimated freight was paid in cash. 
The respondent, who held a bill of lading for the cargo, 
which stipalated that the freight was to bo paid as per 
charter party, refused to deliver approved bills for tbs 
remainder of the freight till the cargo was acUully 
delivered to him. The petitioners then broaght the 
present action to have the cargo landed under judicial 
authority, subject to their lien for the freight. The 



and that, besides relating to matters of importance, it did,. ' defender opposed the proceedings, pleading that by the 



de facto, taawej heritage. In the present case, the value of 
the estate is bebw j£500, and it is said that there is in reality 
no heritage whatever left by the deceased, and uo one is 
objeoting to the deed« It seems, therefore, erroneous to apply 
the dedsion in Ferrit^i case to the present, and to cast aside 
the testament in totOj and to hold it as insufficient even to 
eoovey and regulate the distribution of the moveable estate of 
the deoeased. Besides, the present proceeding of issuing oonj^ . 

firmation to the petitioner as aole executrix, cannot prejudi^ locutor : 

the right of any one entitled, or who may hereafter come ! 



terms of the charter party he was entitled to delivery of 
the whole cargo before be was called upon to pay the 
baknee of the freight in cash or in bills. In his aign- 
ment be founded on the case of FoUer v. CMy^ cited at 
page 410 of M^Lachlan on Shipping. 
The Sheriff-SubsUtute pronounced the following Inter- 



l<Nrward to challenge the deed in so far as the heritage, if there 
be any, is concerned, or on any ground whatever. 
Means Smith & Wbio&t, Agento for Petitioner. 



Having heard parties* procurators on the closed record, 
Finds that the balance of freight due to the petitioner is by 
the charter party stipulated to be pud either by cash cr 
approved bill on unloading and right delivery of the caige: 
Finds that the petitioners lubve also by said charter party aa 

nc rubric in Frrie's c.«, 35 /«W./, m, 28d J«i.. ^^lirA' SLt'^!;.J^diTt^not'!;i.^'r£ 
1868, 18 as follows:— . ■»• Uvwy of tbo balance of tbo catgo without at tb* sama time 

DKrf-iVbtem/ txec*Uon of-Seduaian-PMU ogicer-PU- ' P^* ^, ^"^^ ?' ''^''* ^"^ *** °! •Pl»»»«i W 
,mUi/lcatim.-Uad, that a notaiy U di«iualified fh>m exei- I "» **'?• »/«««» «»>^' V^J- ^«»«?" 8~ta ^wtantfa 
ddng hU office in the execotion of a deJd in which he haa f^^ from the Aip pwtMnod m the peUUon the pottm 
an interert; and that a deed conveying heritable and mov*- ' "J *» ^^ "J^t ^'"^ ^ *'"''"^ "^ ^*'''^^'!!^^ 
able property, signed by two notarie. in preeence of A% •»-*• "^M ?f •^•»* ■^'^•?' J™! «"««»^ "> Aberteaa, 



witnesses, the trustee being at the time incapable of sub- 
scrllnng, was not duly executed, and was invalid, in respect 
one of the two notaries was one of the dtsponees in trust, 
and an executor having interests and benefits conferred on 
him by the deed. 



28th Mat, 1864. 
SfiERlFF COURT, ABERDEENSHIRE— ABE RDBEN. 

(Sheriffs Watson aot) Davidson.) 



J. & A. Mackimlay V, Johnston. 

Charter party— Construction. — Terms of a charter party 
which held not to import a discharge of the shipowner's 
lien on the cargo for the freight. 

In April, 1868, Mr Hamilton Hay of Glasgow chartered 
from the petitioners the vessel *' Chevalier*' of that 
port. The vessel was to proceed to Maulmain or Ran- 
goon, and load from the freighters a full cargo of timber, 
and to proceed forthwith to this country. By the 
charter party it was stipulated that the freight was to be 
ji id M follows, videlicet:— **Suflacient cash at current 



subject to the lien of the petitioners for the balance of freight 
unpaid, qnoad tUtra, continues the cause, and deoema. 

This Interlocutor was affirmed on appeal. 

Act. Jahes ANn Gkobqi Colue. Alt, 



M0BIC& 



8l8T Mat, 1864. 
SHERIFF COURT, PERTHSHIRE—PERTH. 

(Shsbiffs E. S. Gordon and Barclat.) 



Lke and Wallace v, SmiTERBBRO. 

Process— Proof— Witness— Deposition to lie in retentis, 
— A witness about to leave the country was examined^ 
and his evidence was ordered to lie in retentis. It was 
never formally made part of the process^ but was laid 
up with it, but was never sealed. After the record had 
been closed^ and at the debate on the merits, the agent 
for the party who had adduced the witness^ rrferred to 
the deposition; but this being objected to, it was mooed 
that Ae deposition should at that stage be made part qf 
the process. Motion refused^ and deposition ordered (0 
be wiihdrawn from process. 
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DamageB — Collkion — ^Pilot. — Pilotage, not being com- 
pulsory on the river Toy at Perth^ die fact that a pilot 
was on hoard a vessel charged with injury to another 
vessel by collision^ ivould not he a good defence. — CVr- 
cnmstances in which held in an action of damages for 
injury to a vessel by collision with another, Qiat the 
collision did not take place ^* through recklessness, cul- 
pable negligence, or gross carelessness,^^ and defender 
QSsoUzed, with costs. 

This was an action of damages occasioned hj collision of 
a foreign Teasel entering the harbour of Perth, running 
into a steamer moored to the pier, on the allegation of 
negligence. A mariner abont to leave was examined, to 
remain in retentis^ but was afterwards cfTered in evi- 
dence. The details are fully given in the annexed In- 
terlocutors and Notes: — ' 

In the course of the debate on the merits, the solicitor 
for the defender referred to the deposition of a witness, 
contained in No. 23 of process, but was stopped by the 
solicitor for the pursuers on the plea that the said depo- 
sition was taken before the record was made up and 
closed, to remain in retentis, and had never been there- 
after offered and received in evidence, whereon the 
former moved that said deposition should now be ad- 
mitted as evidence, but this being objected to, and 
parties heard thereon, the Sheriff- Substitute refused the 
defender's motion, and now orders said deposition to be 
withdrawn from process. 

NoT«. — ^The Substitute takes this step with consider" 



liability. Nevertheless, it forms an important fact in 
evidence. If the defender — a stranger—had attempted 
to thread his way into the harbour of Perth, and thus 
fell foul of the pursuer's vessel, this certainly would have 
been evidence of recklessness. 

The ^ition of the defender's vessel was very peculiar 
at the time she attempted to enter the harbour. The 
pilot was aware of the rule and practice of attaching a 
rope to the buoy so soon as the tug slipt her cable of 
connection. But unfortunately at that moment another 
vessel had got hold of the buoy, whilst a third was 
anchored on the other side. There is contradictory 
evidence as to the track which the pilot adopted in this 
dilemma with reference to the buoy — a contradiction so 
fiir explained by the stand-points of the witnesses, 
whether on shore or on board of some of the vessels in 
the river. 

It appears to the Substitute that the pilot could not 
have taken the outside of either vessel in the stream 
without either missing the harbour for a tide or running 
the vessel aground. He passed between the two vessels, 
one of which had canted to the side, and so narrowed 
the fair way all the more; but he passed in safety 
between them. He gave the signal to send out the 
boat with the rope to he attached to the buoy. There 
appears no evidence that there was any want of pre- 
p&ration for this work, or that the signal could have 
been given sooner; but it is clear that from the position 
of the vessels at the place it became impracticable. 

The next order was to attach a rope to the '^ John and 
Jean,''* one of the blockading vessels. The question is 
not raised whether that vessel was bound to receive the 

^,„.„. ^„„ ,^v.^««-«vw «.-«, v.»o »^y w.v« vv«o,v.u»-ji*^I^ of the foreign vessel, and whether, therefore, it was 

able reluctance, it being always painful to exclude evi- "^"^P®/ ?°*^ ^^ navigation to throw a rope on her deck. 



dence on mere technical grounds; but the objection is 
valid. Depositions taken to remain in retentis do not 
supersede the production of the witness at the proper 
stage, if he can be got, so as to be examined more maturely. 
If be is not forthcoming, the deposition must be duly 
tendered, and if so, is open to contradiction by other 
evidence. Accordingly, it was said that a witness in 
like manner examined for the pursuer was afterwards 
called and re-examined in the proof. The solicitor for 
the defender has somewhat of apology, seeing that the 
deposition appears never to have been placed under seal, 
but, on the contrary, was allowed apparently to form 
part of the process. It is perha|)6 matter of satisfaction 
that, on the merits, the Substitute has been able to 
reach a conclusion in favour of the defender without 
reference to the rejected evidence. 

Eo die — ^The following Interlocutor was also pro- 
nounced: — 

Having heard parties' procurators on the merits, and 
made avizandum with the process, Finds that the pur- 
suers have failed to prove the averment on which they 
founded their action and joined issue, that the damage 
sustained by their steamer, ^^ The Lass of Cowrie,'* was 
^'through the recklessness, culpable negligence, and 
gross carelessness of the defender, or of those acting 
under him, or for whom he is responsible:" Therefore 
assoilzies the defender from the conclusions of the sum- 
mons: Finds him entitled to expenses, and remits the 
account thereof to the auditor to tax, and decerns. 

Note. — ^The first point in favour of the defender is 
that he, being a foreigner and stranger to the navigation 
of the Tay, had on board at the time of the collision a 
licensed pilot, whose orders were implicitly obeyed. 
Such pilotage, if compulsory, might liberate the owners 
and captain ; but in a recent case in this Court it ap- 
peared that pilotage was not compulsory in the Tay in 
the case of a steam -tug, and therefore the fact of having 
a pilot on board might not exempt the owners from legal [ damage at a higher figure than XIO. If, therefore, the 



But it is important that it was received, and for a time 
attached, and had it remained so for a short period 
longer, and been paid out, there would have been no 
collision. But unfortunately from some order given, or 
rather from some cry misunderstood, the rope was cut 
or loosed, and the defender's vessel then passed into the 
tanbour with her speed somewhat but not greatly 
iQlpinished. 

9SS pursuers' next point is, that failing to attach his 
vessel to the buoy, or to the ^^John and Jean," her 
anchor ought to have been dropt. The evidence here is 
also contradictory; but it does not appear that there was 
iijpe effectually to have done so to prevent the collision, 
and it could not be done without risk of danger to the 
defender's vessel much greater in extent than was in- 
Itfcted on that of the pursuers'. 

Though the pursuers' steamer was lying outside 
another vessel in the harbour, whilst there was breast- 
room enough, this appears to have been her usual berth, 
and not inconsistent with the rules of the harbour. 
Nevertheless, in a question of culpability or accident, it 
cannot be overlooked that this position had the obvious 
effect of farther narrowing the harbour room, and so 
ddding to the risk of accidents. However free from 
positive blame in taking up so exposed a berth for the 
sake of convenience, there must be the corresponding 
greater exposure to accidents. 

Upon the whole, after very attentively weighing the 
evidence, with the aid of the very able debate, the 
Sheriff- Substitute has been unable to reach any other 
conclusion but that the collision was the result of pure 
accident, which must be more or less one of the risks to 
which navigation is daily exposed. 

It may he proper to mention that, though the Sheriff- 
Substitute had reached another result, and found culpa-* 
bility on the part of the defender's vessel, after minute 
calculation both of the actual damage and the necessary 
cessation of profit during the brief time necessary to re- 
pair, he could not have found materials to assess the 



»6 



SHERIFF COUBT BEPORTSb 



founded on the Acts 1621, c. 18, and 1696, c. 5. 

Th6se claims haTing been aeen and answend, tiK 
Sberiff-Sabatitate pronoanced the MowiDg Intalo- 
cotor:^ 



pnxnien' tender of £15 was to be lield aa jodiciaUy le* i the Slat day of Deeeoiber, 1860. Mocrimi daiwd, 
peated^tbe defender woald have had biscoeUfWmi the j Mtroateeon Leckie'Baeqiiertratedettate,tohepRliBmi 
date of the tender, and therefore, peconiarly speaking, j^^^^^ joco, on the groand that the fond tii medio still 

\^ ^^l "''^Ij^.'^^ijrt^ ^L^j^'f^^J^^ i fo™ed part of the bankropt's estate, DOtwiibta»d»g 
different from that reached by the aboTelnterloentor. • .^^ aoco^nent founded on 5 the other d«a^^ 

On H»peal, the Sheriff pronoanced the lblk>wing 
jadgment:— 

The Sheriff having heard parties* pfocnraton on tlie 
appeab taken by the parties respectiTely, and made 
avWidnm with and conskteied the Proof Mid whole ^ jj^^ ^^^^ ^^ procumtors, and momed m- 

PT**' ^T?^ *^ 95^' "^ •®"" ^^ ^^' . "aefatioi of the proofi productions, and whole pcoi, 
cutor appealed firom. and deoema. indoding the motion No. 18, Finds that ander die aid 

KoTi.— The Sheriff, after caief al consideration of the motion &e daimant Morrison cnyes leare to lodge in 
proof, sees no reason to differ from the conclusion ar- j additional claim and piodoctions; and his procuitor 
rived at by the Sheriff-Sabstitute on the merita, and the . expUuned at the debate that in lespect the baaknipt 
ressons assigned in the Note, in support of that jadg- < LecUe had been authorised, subsequent to hii aeqnei' 
ment, are so satisfactory that it is quite unnecessary to i tration, to finish the slater work lefenced to intiie au- 
tArert at any length to the facts of the caie. The | mons, and for which he had contracted prior to b 
Sheriff will only add that the witnessea of the pursuer insolrency, a farther sum of £16 fis 9d bad beeooe 
appear not to have clearly observed the position of the | payable under said contract, to which said clumant, m 
veswl while passing the buoy, and this roust weaken the I the bankrupt's trustee, wished to be nreferred: bot 
effect which might otherwise be given to their evidence* Finds that it is not hujiu hci to dispoee oi this additi(»il 

In regard to the admission of the evidence of the claim, nor could the said sum be oompetoiily added to 
witnesses whose depositions were taken to lie in rtienUs, ^he fund tn medio, which is fixed by the sammoos, wfaicb 
the Sheriff might possibly have admitted them, suljcaf t waa the only fund existing at the institution of the 
to some conditions; but he does not consider that the action, and in regard to which alone the present diiou 
defender can require the aid of those depositions, and he i are applicable, there being no evidence'of doable distiea 
thinks that the Sheriff-Substitute has not erred in re- j in regard to the £16 5s 9d, which has siibBeqoently 
fusing to admit them when proposed to be admitted as a accrued: Therefore refuses the said motion: Fiodi apoo 
matter of course. ' the merits that the claimants J. & J. Lightbody ehiii 

There must be some peculiarity aa regards the rules to be preferred to the fund ta medio in virtue of thar 
for the navigation of the Tay, as the exemption froj^-being holders of the order or assignation No. 15, »* 
liability in respect of the vessel having been und& dressed to the pursuers by the bankrupt, dated 20Ui 
charge of a licensed pilot, waa not pleaded at the debate ; October, 18G0, and desiring them to pay the m 
—ft plea which, in cases of compulsory pilotage, receives claimants the sum of £76 lOs, "for value Kwared bj 
effect, and would have afforded a defence, even if the ' me" (the bankrupt) "from them" (J. & J. Ligbtbodj) 
fhcts were not so strong in favour of the defender. a j^ slates:" Finds that this order was not hifcim»Wto 

Act. PiNKKRTON. All. Skekte. the pursuers' factor, William M'Creath, till the m 



SlsT Mat, 1S64 
SHERIFF COURT, 

(Sbkbitpb Sib A. Ausox and Glasaporb Bill.) 



^ • October, 1860, and could not therefore in sny ww »»" 
_^ i opnated as a transCerence in said chumants' atyj J" 
T . said date: but ilnds it admitted by J. & J-M"f/; 
and instructed by the production ifo. 8/1, ^P^.^'^^S 



LANARKSHIRE— QLASGOW^ 



3/. P.— MuiRHEAD and Curators, Nominal Raiders, v. 
J. & J. LioHTBODY, and Henry Morrison (Leckie*s 
Trustee), Real Raisers. 

Bankrupt--Preference— 1621, c. 18— 1G9G, c. 5.— ^« 
order granted, in absence of evidence of a prior agree- 
ment, within sixty days of bankruptcy, heU to Itc *^nuU 
and voiiV^ under the Acts 1621, c. 10, and 1696, c. 5. 

The fund tn medio in this case was the amount of asi 
account due by the pursuers for slater work done by 
I^icckie, now b^krupt. Claims were ordered and given 
in. J. & J. Lightbody claimed to be preferred prima 
loco, founding on the following document, which they 
averred had been granted by the bankrupt in terms of a 
previous verbal agreement:—'' Glasgow, 20th October, 
1860. Messrs Muirhead and Curators, please pay Messis 
J. & J. Lightbody, slate merchants, 24 James Watt 
Street, Glasgow, on my account, the sum of seventy- 
six pounds ten shillings sterling, for value received by 
roe from them in slates. (Signed) James Leckie, sUter. 
Bellshill, 20th Oct., I860." This was intimated of its 
date to the pursuers' factor. Leckie was sequestered on 



ary dispositions, assignation^ or »o^ 
by a bankrupt within sixty days « o? 
favour of a creditor, "either/or h« 



the granter of the order, was sequestrated wi^tn Big 
days of its date, or at all events within sixty «yj * "" 
date of intimation: Finds that under the Act ^^^'^ 
5, all "voluntary -'-—J*!^ — .«rf«n.*iAni. or ouw 
deeds" granted ' 

bankruptcy in ^.,w». w. - w.,^.— , # «««. 

satisfaction or farther security," are illegal pi»^^ 
and as such "void and null:" Finds that to takew 
said order out of the category of such volsntoiy «»^ 
the claimants J. & J. Lightbody averred ^^/^ 
granted in implement of aa agreement which ^^ 
entered into some time before between them •^ r*^ 
under which they consented to supply Lec^^w theaS 
and other goods, only on condition of his givmg "*'-ju 
order: Finds, however, that said chumants l**^r^ 
to prove the existence of any such prior •*f'®?f°\'^f 
although they have both deponed to it, ^^^^.^^ 
has deponed to the contrary, and in that state oj " .^ 
the cUimante' own oaths cannot be held »!^^^^^ 
their own favour: Finds that it was admitted wr 
claimants at the debate, that they had w"**r^jM 
items under date 6th August in the account x»io. ^ 
before the said alleged agreement was «°*^*V«i thtf 
amount of said items fell to be d«d"^*®i^ tboe 
claim on the fund tn medio; sedng that as '®^»*^^t|iy 
items the order must be held to have been a fo» ^^ 
deed: Finds that it follows, upon the P^P^Siinuon 
admission, that if J. & J. Lightbody *»»^®J jSj^ orftf 
the agreement upon which they found, the ^^^f jba 
is liaUe to the same objection, and in ^°*^^^ foid 
intervening bankruptcy is struck at, ana rem , 
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and null by the Act 1696: Finds that the claimant 
MoRJacm claims to be preferred as trustee for the general 
body of creditors under Leckie's aeqaestration, the fund 
in medio being undoubtedly a part of the bankrupt estate, 
if it was not carried away by said order to the claimants 
J. & J. Lightbody: Finds, for the reasons already stated, 
that said order was rendered inoperative by sequestration 
haying ensued within sixty days: Finds it therefore un- 
neoessary to giro any deUverance on the objections which 
have been stated by the claimant Morrison to said order, 
on the ground that it is neither holograph nor tested, 
and that it is not duly stamped, and that the intimation 
to the &ctor M'Creath was inept, he not being the party 
with whom Leckie had contracted, or to whom the order 
is addressed: Dismisses the claim for J. & J. Lightbody, 
and prefers the claimant Morrison to the fund in medio^ 
and authorises the Clerk of Court to pay over to him the 
consigned fund of £73: Finds the claimants J. & J. 
Lightbody liable in expenses to the claimant Morrison; 
allows an account thereof to be giyen in, and remits the 
same to the auditor to tax and report, and decerns. 

Note. — ^The Sheriff-Substitute is of opinion that the 
proof establishes nothing more than that, after the whole 
slates and other materials required for the job which 
Leckie had contracted for to the pursuers had been 
sappUfKl to him by J. & J. Lightb<x)y, they refused to 
gire him farther goods on credit, unless on condition of 
getting the order from him, No. 15. The granting of 
that o^er, theri^ore, was not obligatory on Leckie, and 
if it was not, he could not by its means put J. & J. 
Lightbody, within sixty days of his bankruptcy, in a 
better position than his other creditors. Had a different 
yiew been tE^en on this part of the case, some questions 
of nicety would haye remained behind — touching the 
yalidity of the order — seeing that no sum was actually 
payable to Leckie at the time the order was granted, 
and that it is neyertheless impressed only with the penny 
stdtnp, applicable to drafts or orders ^* payable on de- 
mand;*^ and also, seeing that, although addressed to 
"Miss Muirhead and curators,'* in whose name this 
mnltiplepoinding has been raised, it was admittedly 
neyer intimated to them, but only to their fiactor, who 
is not proyed to haye been in possession of the fund. 

This Literlocutor was appealed, and after a hearing, 
the Sheriff pronounced the following judgment: — 

Haying heard parties' procurators under the appeal 
for the claimants Lightbbdys, upon the Interlocutor 
appealed against, and made ayizandum, and considered 
the record, proof adduced, productions, and whole pro- 
oesB, for the reasons stated by the Sheriff-Substitute, 
adheres to the Interlocutor appealed against, and dis- 
misses the appeal. 

Note. — ^The point brought up here is, whether the 
agreement said to haye been entered into between the 
claimants Dghtbodys and Leckie, the bankrupt, has 
been yalidly proyed by the oaths of the two Lightbodys, 
who say that the order or assignation No. 15 was 
granted for a new debt, and not as a security for a prior 
one, contradicted as they are b^ the oath of Leckie, 
who granted the order. The Eyidence Act unquestion- 
ably allows parties to a suit to be examined as witnesses 
in the cause; but that of course is under reseryation of 
all questions as to their credibility: and it is uniyersaDy 
known how much the oaths of parties, eyen the most 
respectable, are liable to be influenced by their un- 
ayoidable prepossession in their own fayour. Leckie 
says the order was written by Lightbody— Lightbody 
says the order was not written by Aim, but by Hamilton^ 
ki$ clerk, and this is corroborated by Hamilton, who says 
lie wrote it. In these circumstances, it seems impossime 
that the oaths of the Lightbodys are to preyail. 

On the merits, the order in question was here granted 



confessedly within the sixty days of Leokie's bankruptcy, 
or, at all eyents, the sequestration was awarded withm 
sixty days after the intimation of the order, and of 
oonise it can onl^ be sustained if it is proyed to haye 
been granted in implement of a novum deUtum, not in 
security of a prior debt. No yalue had been reoeiyed 
at the time the security Was granted: it was to be giyen 
after. Burton (p. 242) says, in such circumstances, the 
security is struck at by the Act 1696; and Mr Bell in 
his Commentaries (Vol. ii., p. 226, 5th edition) giyes 
the same opinion. At pp. 249, 250, Burton adds that 
the same was settled by the opinions of the Judges in 
the case of Mansfield v. Walker's Trustees, 28th June, 
1888, affirmed on appeal. The rule seems to be, that if 
the bankrupt has done omne quoad in se erat to complete 
the transaction before the sixty days, it is not struck at; 
but if a necessary step to complete the deed has to be 
taken within the sixty days, it is liable to reduction. 
Bankruptcy, actual or constructiye, stops or ties up, in 
Mr Bell's words, the hands of the bankrupt, from the 
beginning of the sixty days, from doing any act in 
furtherance of a security of a prior crraitor, though 
under a contract anterior to the statutory period. The 
case being decided on this ground, it is unnecessary to 
enter into the pleas of parties either as regards the 
stamp affixed to the order, or as to the ord^ , although 
addressed to Miss Muirhead and curators, in whose 
name the multiplepoinding has been raised, haying been 
intimated only to their flEUstor, in regard to which much 
might be urged on both sides. 

Act. BOB£BT StSWART. Alt. B. M^CULLOCH. 



2d Junx, 1864. 
SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Sheriffs Sib A. Auson akd Glassford Bill.) 

Poor— WiLUAM Ebrr v. Geouge Glehnie & Co. 

Reparation— Personal injury— Mutual fault.— ^In tron- 
moulder was injured by the overturning of certain 
moulds filed with liquid metal — Held, that as both 
pursuer and defender had contributed to the injury, no 
damages were due, and defenders assoilzied, but no 
expenses given. 

This was an action of damages for personal bjuries sus- 
tained by the pursuer, a contractor iron-moulder, in oon- 
aequence of the falling of some moulding boxes filled with 
molten iron, from the alleged defective state of the pit in 
which the boxes were placed. The Sheriff-Substitute's 
Note explains the circumstances: — 

Glasgow, 21 st March, 1864.— Haying heard parties' pixh 
curators, and resumed consideration of the proof, produc- 
tions, and whole process. Finds, first, that the pursuer has 
failed to prove that the moulding boxes which fell in the 
moulding pit on the 19th December, 1862, and injured the 
pursuer, so fell in consequence of the insufiScient or defec- 
tive state either of the said pit or of the moulding boxes 
tiiemselves: Finds, second, that even if the theory main- 
tained by the pursuer had been established, that the boxes 
were upset in consequence of a vibration of the beam against 
which they rested, this would not warrant any cUdm for 
damages against the defenders, in respect that the vibration 
was caused by Uie pursuer himself having unneoessarily 
placed the barrelB which supported the plank on which the 
pursuer stood, on the wooden casing that surrounded the 
pit, to which casing the said beam was attached, and from 
which the vibratory motion was received, whereas if the pur- 
suer had placed the barrels on the solid ground outside the 
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oanog, am Iw ooold have done, no vibnttion would have been 
eommaniofttod to the oaaiiig or the beun: Therefore, and 
under reference to the annexed Note, metouui the defenoee, 
and aMoilsieB the defenders, but in the whole Gucametencei 
finds no eipeniee dne and decerns. 

Non. — ^The first thing to be adTerted to in jadging of the 
evidence in this case is ue business relataondiip in whidi the 
parsaer and defender stood to each other. The pursner was 
a contractor for the moulding of pipes, and as snch had made 
pipes for the defenders in the same pit for sixteen years. It 
was the defenders' duty to famish the pit, the moultnng boxes, 
and other necessary implements; but tiie pursuer had the sole 
control of the operations; he hired and paid his own men, and 
they took their instructions from him. It was in partioalar 
the pursuer's duty to set up the moulding boxes with an 
inclination outwarids, so that there might be no chance of 
their &Uing inwards, and also to guard against too great an 
accumulation of sand in the pit, seeing that the shallower the 
pit, the less firmly the boxes would stand. The pit was 
occasionally divided into two compartments by a wooden beam 
stretched acroBs the centre, and when that was done one set 
of the boxes was made to rest against the beam. The boxes 
were 19 feet long and 11 inches broad, by 8 thick, llieir 
breadth at the top was 14 inches, and at the bottom 12 inches, 
so that they had a tendency to be top-heavy. No attempt 
has been made to show that the boxes were improperiy con- 
structed, or defective in any respect. The bcMn which 
stretched across the |nt was about 20 feet long, and was 18 
biches deep by 9 broad. The pit had been dug to a depth of 
about four feet, but in consequence of the accumulation of 
sand in it the beam was not more than three feet above the 
bottom of the boxes which rested on the sand in the pit It 
was argued for the pursuer that the defenders should have 
dug the pit deeper. But the pursuer himself admits in his 
deposition as a witness that he "never oomphuned to the 
defenders or their foreman of the depth of the pit;" and he 
worked in it regularly from the time it was made. On the 
other hand, the pursner admits that it was his duty to prevent 
too much loose sand gettiog into the ]nt, and it is distinctiy 
proved that the pursuer hm neglected this, though he was 
frequently warned that the over quantity of sand in the pit 
made it too shallow, and thereby caused Uie centre of gravitv 
of the boxes to be thrown too much above the beam on which 
they rested.* The part of the pursuer's case on which he 
mainly relies is, that instead of an open side where the beam 
was, the pit should have had a solid side there dug in the 
earth like the other three sides; and that it was not proper to 
furnish nothing but a beam for the boxes to lean against. 
But the beam had been in use more or less for two years 
without any objection on the part of the pursuer; and if it is 
not shown to have been the cause of the accident, it is 
irrelevant to inquire whether a solid nde would have been 
bettor. The beam was securely fixed at both ends with a 
wooden casing which went all round the pit on the ground 
level. Tressles or barrels were placed in this wooden casing 
on either side of the pit, which was about 13 feet broad, ana 
the pursuer and his men stood on planks resting on these 
tressles or barrels when they were engaged in pouring in the 
molten metal into the moalding boxes. The plan No. 5 
affords a correct idea of the whole arrangemento. The pur^ 
suer's theory of the cause of the accident is given in his own 
words as follows: — "The boxes were not &stened to the beam, 
but lay against it. The said wooden casing went all round 
the pit, and the barrels which supported the plank on which 
we stood also rested on the wooden casing. Our weight in 
walking on the plank caused the wooden casing to shake, and 
its sha^g was communicated to the said beam, whidi had 
no centre supports to steady it, and the motion of the beam 
working on the boxes threw them inwards." But, in the first 
place, if this be a correct theory, how did it happen that the 
same acddent never occurred from the same cause before? It 
is in evidence that the boxes had once before, and only once, 
fallen inwards, but this happened ** at the dinner hour, when 
there was nobody at the pit," so that there can have been no 
vibration then. In the next place, the pursuer depones that 
on the day of the accident the bottom of each of the boxes 
that fell was placed six inches to the east of the line of tiie 
beam on which they rested, which, taking into view the length 
of the boxes, would have given them an inclination outwa^s, 
and off the perpendicular, of 1 6 indies at the top. With such 
an inclination, the pursuer's own witness, Mr James Clink- 



doll, consulting engineer, depones that he eoam6&n Ik 
impossible that the boxes could have been thrown inwacds by 
any vibration of the beam. In this be is oorrobonled 1^ 
other skilled wit ne s ses , who are also of <xnnioa that evnn win 
a considerably less inclination outwaras no motion of tbs 
beam acting upon the boxes at only about three fiaeifroB 
their lower end would have had the eflect of throwing thssi 
inwards. Mr Clinkskill says:—" I think the boxes must iMm 
been very perpendicular before any vibration of ifae beam on 
the west side could have thrown tliem inwards. Hm pouri^^ 
in of the metal would make the boxes top-heaTj, and man 
apt to topple over." The defence aooordingly on tfaia part sf 
the case is, that the pit being " in the same condition at ths 
time of the aoddent as it had been for nine or ten yean^ sad 
the system of moulding being the same,** the beam hsd 
nothing to do with said acddent, and that it was ocfiaiBflBad 
soldy by the pursuer's neglect to slant the booces properiy. 
TUs is the Ofanion of the two foremen, Hogh M'Leaa and 
Edward Moir, of David Brownlie and James Saith, engineei^ 
and substantially of Mr GlinkskilL These and other witaBBSH 
also negative the foct, that there could have been any vifan- 
tion of any moment in the beam, conddering its strength, 
dimeodons, and span; and the contrary evidence that ttsn 
was vibration is more hypothetical than podtive. Kdlher 
the pursuer nor any of his witnesses says that he aaw vibratiaB 
in the beam. The case therefore fiuls upon the proof from 
uncertainty. 

But in the next place, suppose it had been diown beyond 
doubt that it was the shaking of the beam that threw down 
the boxes, the onestion woidd remain, were the deftodsn 
responsible for that shaking! It has been distinctly estab- 
lished that they were not, and that it was caused "»«*?ip- 
sarily by the pursuer hiinself. Tlie porsner^s asMrtkm m, 
that the vibration was communicated firam the planks to te 
wooden casing, and from it to the beam. Now, the panosr 
had the sde control of the pUdng of the treades or fasneb on 
which the planks rested for the pursuer and his men to stand 
on. If, therefore, the treades or barrels had not been placed 
on the casing, but on the sdid ground outdde of it, the casii^ 
must have remained perfectiy motionless. The witaeas, Hv^ 
M'Lean, adduced by the pursuer, depones — "Tbe plank cb 
which the pursuer stood was 18 or 19 feet long; this ytm 
long enough to allow the tresdes on wluch the plank rested to 
stand on the ground outoide the cadng." The same thing is 
deponed to by the witness, David Brownlie, and is, indesd, 
not denied by the pursuer, whose excuse only is, that the 
plank had less spring by keeping the tressles a little nearsr 
each other. But he has not attempted to diow that the 
operations could not have been done on the plank though the 
tressles had been placed on the solid ground. It tfaos be- 
comes an unanswerable plea for Uie defender, that if the 
vibration of the beam threw dovm the boxes, tiiat vibration 
was needlesdy and incautioudy caused by the pursuer hiwwJf 
Even if this only created a case of faults on both mdm^ cr 
showed that the pursuer partiy contributed to the accident, 
his claim to damages would be extinguished. The nle of 
law in such circumstances was stated by the Lord Jaadice- 
Clerk in M'Na¥gkt<m, 17th December, 1858, in these words: 
" Where an event is brought about direcUy by the culpa of 
two persons, whether joint or several, where the eaUpa of each 
has contributed to produce the event, and the event would not 
have been produced but for the culpa of botii, there can be no 
daim as between these persons for reparation of injury flowing 
from that event." 

A Bubddiary ground of action was attempted to be intro- 
duced at the debate, viz., that the pursuer should have been 
furnished with two planks to stand upon, instead (^ one^ on 
the day of the acddent, and that had there been two, the 
falling boxes would have been sooner caoght, and the pursner 
would not have been so mudi crudied up between them as he 
was. But, in the first place, no such ground of action is set 
forth in the summons, which is exdudvdy rested on the aver- 
ment that the injuries were sustained through the innnffini^mt 
state of the pit, or of the boxes themselves. In the second 
place, according to the pursuer's own depodtion, the falling 
boxes forced him and tbe other men to let go the ladle in 
which the molten metal was, and which then came down on 
the pursuer's person and burned him; and it is plain that tfaos 
would have equally happened whatever number of planks the 
pursuer had been standing on. In the third plaoe, it is not 
proved that, even as regards coming in contact with the fidl- 



SHERIPP COTTRT REPORTS. 



09 



!iiff boxes, two planks would hare made the porsner'B position 
met than one^ for it is in evidenoe that the pLuik was not 
fiuteuisd to the barrels on which it rested, but was pushed 
aside by the falling boxes; and the pursuer's witness, Clink- 
•kOl, admits, what is indeed self-eyident, that two loose planks 
woold have been pushed aside by the boxes as readily as one. 
In the last place, the defenders' foremen say, that although 
the pursuer broke a great deal of wood, tiiey always furnished 
to hun as much as he required; and if, as a skilled workman, 
the pursuer thought it not safe to proceed on the day in ques- 
tion with one plank, it was his duty to have declined to do so 
till a second one was supplied. In the English case of Alsop, 
27th Law Jour., Exch., p. 159, effect was given to the em- 
ployer's defence of non-liability, in respect that the servant, 
after seeing the risk, voluntarily continued at the work. The 
same law was emphatically laid down in the Scotch case of 
M*ireU, 7th July, 1853, the rubric of which heart that a 
"master is not liable if his workmen proceed in a hazardous 
operation in £sce of a seen danger." 

On the whole, then, a careful consideration of all the cir- 
cumstances of this somewhat peculiar case lead to the con- 
doaion that no damages are due by the defenders, Ist, 
because it is just as likely that the moulding boxes fell from 
being incautiously set up as from any mal-construction of the 

E't; 2d, because if the beam was a hazardous support for the 
ixes, it was the pursuer himself who made it so, and brought 
down the danger upon himself by conducting his operations 
in such a way as to cause a vibration, which would have been 
entirely avoided by a slight change in the position of his 
tressiee; and, 8d, because a servant, and, a forlun'i, a con- 
tractor, is held to undertake the ordinary risks of his employ- 
ment, and if he sees extraordinary risks, and continues to 
work in the face of them, must do so on his own responsi- 
bility. 

This Interlocutor was appealed, and after a hearing 
the Sheriff pronounced the following judgment: — 

Glasgow, 80th May, 1864.— Having heard parties' pro- 
cniators, under the pursuer's appeal, upon the Interlocu- 
tor appealed against, and made avizandum, and considered 
the proof adduced and whole process. Adheres to the said 
Interlocutor for the reasons stated by the Sheriff-Substi- 
tute^ as also those in the following Note, and dismisses the 
appeal 

NoTB. — The Sheriff has adhered to the Interlocutor under 
review with muchjregret, not only on account of tiie grievous 
and irreparable injury which the pursuer has sustained, but 
because the judgment which both the Sheriff-Substitute and 
the Sheriff have been constrained to pronounce in the case by 
the force of the decisions of the Supreme Court does not 
appear to him to meet the justice of the case in so satis- 
fitttory a way as could be idshed. It is perfectty evident 
that the terrible catastrophe which occured to the pursuer 
here, and which, it is to be feared, has irreparably lamed him 
for life, was produced by faults on both sides. The Sheriff- 
Substitute has very distinctiy summed up, in his Note, Uie 
errors, on the part of the pursuer, which led to the calamity. 
It is evident that he had been to a certain degree negligmt 
in not putting the iron boxes containing, or intended to con- 
tain, the melted iron with a sufiBdent inclination aiUwarda, 
and that if thi»had been done, the fall of the boxes with the 
liquid metal in them, which led to tiie molten metal fiUling 
upon the pursuer, would not have taken place. On the other 
hand, it is equally dear that the defenders had been also in 
■ome degree to blame for not having taken proper precautions 
to prevent any tremulous motion being communicated to the 
huge yessels containing this highly dangerous Bubetance^ 
Their error in thui respect consisted in this: — They did not 
fuzmah the pursuer with proper tressiee to support the pliuik 
on which he walked when conveying the melted iron to the 
baxes;, bat left him nothing to support it but some old barrels, 
which waa the more reprehensible, as the plank itself was 
forty feet long, and of course would be subject to very con- 
aidsrable "vibration. Farther, there was only one plank 
funushed, whereas there should have been two, which would 
have greatly lessened the vibration. Lastiy, what was most 
careless of aU, they allowed the plank, which had thus been 
oaoflod to vibrate by the puzsuer^s ffoing alouff it^ to oom- 
|B!iakft«9 ^th the icooden frame or oeam whlw lonned the 



entire one side of the pit in which the dangerous operation 
was going on, and against whick the iron hoKee containing (he 
liqmd fMtal retted. The consequence was, that the vibration 
produced by the pursuer walking on the plank communicated 
itself to the wooiden frame, and it was the shiUdng, coupled 
with the iron boxes having been put down without a sufficient 
leaning outwards which caused them to upset, and in the 
concussion sprinkled the molten iron over the pursuer. Thus 
the catastrophe appears to have been produced by the faults 
on both sides; for if either the pursuer had given a sufficient 
cast outwards to the iron boxes, or if the defenders had 
furnished the pursuer with such tressles and planks and earth 
or brick side to the pit on which they were resting, there 
would have been no vibration at all; or if there was it would 
not have been suffident to upset the boxes. It appeared 
to the Sheriff, at first, very extraordinary how iron vessels, 
weighing from a ton to a ton and a half each, could be upset 
by so trSling an impulse as that communicated by the vibra- 
tion of a plank by a footstep going along it. But this is 
suffidentiy explained when it is recollected that if a heavy 
substance, much mora weighty than any of these boxes, is 
eqwUly poised, or nearly so, a very sligbt impulse will be suffi- 
dent to overturn it, and that even the push of an infant's 
hand has been found, in such drcamstances, to produce that 
effect. There being thus dearly faults on both sides in the 
production of this catastrophe, if it were stiU an open point» 
the Sheriff would not have had the least difficulty in deoeming 
at once against the defenders for modified damages. H^ 
would have done so on the prindple that to do otherwise 
would be to throw on the one party the whole damstfes 
arising from culpability in which two were implicated. The 
effect of this is that both parties sufier for their respective 
faults — the one by bdng found liable in modified damages, the 
other by having those damages modified instead of being 
decerned for to the full amount. But it bdongs to an inferior 
Court to follow, not to make the law, and the principle that 
where two parties are in fault in produdog a wrong, neither 
can recover, has been too strongly transplanted into our law 
from the decisions of the House of Peers and Court of Session 
to admit of an opposite decision being pronounced in this 
Court. 
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8th Juvb, 1864. 

SHERIFF COUBT, AYB. 

(Shbbiffb Bobisom and CAMPBILIm) 

Wallace v, Loohsad. 

Error in citation— Improbation of execution. — Held (1) 
that where Vie citation on a summons bore that it was 
given on the llth July, (lie summons being dated the 11th 
August, the error was fatal; and (2) that improbation 
of the execution on this ground is competent in the Sheriff 
Court, 

This was an action of damages at the instance of Samuel 
Wallace against Alexander Lochead, the summons in 
which was dated llth August, 1863, and was served on 
the defender on that day. The officer's citation was in 
the form printed on p. 299 of Soutar^s styles, omitting 
the clauses at the commencement between the words 
^^ before designed," and *' you are lawfully summoned.'' 
The citation stated that it was done on '^ the llth day 
of July, 1863." 

The defender pleaded— (1) that the citation was inept, 
not being in the form prescribed by the Act of Sederunt, 
8th July, 1881 ; (2) that it was inept, as bearing to be 
giren on llth July, a month before the date of the 
BummouB*, and (3) that he wm entitled to improbftt^ 
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tbe ezaeation in terms of sect. 91 of tiie Aciof Sedenmt. 
The ponmer contended — (1) that the fonn of cttatton 
WM oomot, being in terms of the will and the form in 
oommon nse; (2) that the error in tbe date was im- 
material, being plainly a clerical oyersigfat; and (3) that 
the execution annexed to the sammons being correct in 
all respects, it was not competent to disregard it witboat 
a reduction in the Supreme Court. There were objec- 
tions to tbe execution itself; but as they occurred also 
in another action against the defender, and were re- 
pelled, and are reported elsewhere, they need not here 
be noticed. 

The Sheriif-Substitute (Robison) pnmounoed the fol- 
lowing Interlocutor: — 

Ayr, 24th March, 1864.— The Sheriff-Substitute, having 
heud parties* procurators in terms of the ap^intment of the 
28th of JanoMy last^ in res^t the preliminary defence is 
foanded, in point of &ct, entirely on the alleged irregularity 
of the service or citation, while tbe officer's ezecation is, ex 
facte, regular, re|)el8 nid preliminary plea (see Didaon, sect 
1243); and havmg considered the olosed record, allows a 
proof to the pursuer of the alleged aasaolt* and to the defender 
a conjunct probation; aisigns Wednesday, the 6th proximo, 
at 10 o'clock forenoon, for Qie diet of proof. 

The defender appealed and reclaimed, pleading that 
the form of citation xtfeseribed by the Act of Sederunt 
cited was imperative, and had not been altered by the 
Sheriff Court Act introducing a new form of execution; 
and that in the Court of Session, where a similar change 
was made on executions, the form of citation wss still 
that provided by the Act of Sederunt— Judges opinions 
in Stewart v. Macdonaldy 1860. lie also maintained 
that the deviation from the prescribed form was a nullity 
{Ixatt v. Robertson^ 1840). On the competency of an 
improbation, it was pleaded that it had been long settled 
that the Sheriff had jurisdiction to improbate executions, 
and several decisions and writers on prsctice were cited. 
This, it was contended, implied the power of improbat- 
ing on objections that required proof to substantiate 
them ; ex facie objections to an execution requiring no 
improbation. In regard to the dictum of Mr Sheriff 
Barclay, p. 189, it was contended that, while it was 
opposed to other authorities, and to the text of 
M^Glashan, the only authority tending to support it was 
tbe decision of Loid Cunningham (Ordinary) in Mac» 
donald t. Sinelair^ 1843, which had been recaUed by the 
Court. Besides, Sheriff Barclay admitted the compe- 
tency of challenging on the ground of "forgery,'* 
which, as it required proof, was inconsistent with Lord 
Cunningham^s decision, his lordship stating that a Sheriff 
oould not disregard an execution "not subject to any 
ex facie errois, and which it requires extrinsic proof to 
invalidate.** 

The pursuer answered that the citation was in correct 
form, and cited SotUar^s Styles^ p. 299, and maintained 
that the Sheriff Court Act rendered a change necessary, 
by altering the form of the will of summonses. He 
maintained that, as the defender had duly received the 
citation, the error in its date was not &ta]. On the 
question of improbation, he pleaded that it was plain the 
servioe oould not have been on the 11th July, and that 
if it was on the lltb August, as the execution bore, 
there was no ground for supporting an improbation; 
also, that the Act of Sederunt, in allowing only impro* 



batlon of "ezecutioDs," ezdoded olgeetioim to ike eit»- 
tion. 

Sh^ff Campbell pronounced the following Inter- 
locutor: — 

Edinboigh, 8th Jane, 1864.--The Sheriff having, upon tte 
appeal for the defender sgainrt the Interlocutor of 24tli 'hbtdk 
last, oonddered the dosed record and whole prooess^ Sottas 
the appesl, recalls the said Interlocutor: Finds that the 
execution appended to the sonunons is not ex fade inegalar 
or invalid, and that the first statement in the defeooea is not 
relevant in point of law to support the preluninary plea; sad 
in respect that the defendei^s objectionB contained in his seoonl 
snd third statement of hcts are relevant^ if proved, to waRsafe 
the Bud preliminary plea, remiti the cause to the SberifT 
Sabstiti^e to proceed sr in an improbatian of the ftxeeirtioB is 
terms of the 9Ut Section of the Act of Sedenmt <^ 10th July, 
1830, and to do otherwise in the caose as to him may seem jaft. 

N0TB.<-It is with great reluctance that the Sheriff hM 
recalled the Interiocutor under review. Hm defeader^s pn- 
liminary plea is of a parely technical character, founded npoa 
a statement which, if true, only discloses a clerical miatake ia 
the citation, which apparently has led to no mia^tpreheBatm 
on the part of the defender, and therefore oould not be iajor- 
1008 to him. Still it is quite necessary that the law in nffsd 
to dtations and executions should be enforced, even altho^ 
it may occasion great hardship in indiridual cases. 

It appears to the Sheriff that if No. 6 of procenbetiis 
citation referred to in the execution, it is a bad citatian. It 
ia dated Uth July, 1863, and requires the defender's attoa- 
I dance to answer to the summons the aixth day after that date, 
while the date of the summons and tbe day o! compe a rance 
therein are just a month Inter than the date of citatian aad 
the day of compearance therein. The ezecutiani, however, 
appears to the BherifF to be ex facie regular and miobjecttoa- 
able. And being regular it cannot be redargued by the bhr 
production of an alleged citation. There must be an impm- 
nation; and the main question between the parties is whs^er 
im|Hrobation can be allowed in the Sheriff Court. 

The Sheriff Substitute has, apparentiy upon the antharitj 
of Dickson on Evidence, section 1243, repelled the prslxmiaaiy 
defence, holding that improbation cannot be allowed ia tin 
process. Tbe authority of Mr Dickson, however, does not go 
that length. In the passage referred to he is not dealing wUi 
the question of prooeuure in the Sheriff or other inferior CoistL 
When he does deal with it his statement is as fiirflows (sect 
1248) — "In inferior Courts, where actions of redootioassR 
incompetent, otneotions to executions of smnmooaes or petitissi 
may be pleadea by way of exception, if thejt o<^ cfapakai 
ehm'aeter. If not, they may, in the GQieriff Courts be pkaM 
by articles improbatory and approbatory, on which a noord is 
made up as in actions of reduotion-improbatieo.'* 

The Sheriff is of opinion that the law is oorreeily stated is 
this passage. So far back as the year 1680, tiie Gout of 
Session found in an advocation from the Sheriff of Aberdsm, 
that all inferior Judges " are Judges to improbatioiM of wfai^ 
soever writ used by parties and produced in say pteesM 
pursued before them where the improbation is ptt^Nwed bj 
way of exception or reply." In the snbeequeaft caae^ tfa 
Procurator-Fiscal of Glasgow against Cowan, the sasse lav 
wss laid down and was applied to the case of an exeeoliaB. 
So fir as known, there is no opposite authority that osn be 
r^ed upon, snd accordingly by Act of Sederunt, lOlh Jolf, 
1889, Section 91, express provision is made for the cbaBmgtt 
by way of exception, of executions as weU as other wiib 
founded on by the parties to the process, and the thillnscn 
referred to is plainly not the challenge of executions exfeek 
irregular and therefore invalid, but of exeeutions ex fma 
regular as in the present case, and which require a proof wA 
a view to their improbation. According to the opinien of tti 
whole Courts therefore, whoi that Act of Sedenmt was pssnd, 
executions were challengeable in infbrior CJouzts by wnyof 
exception, otherwise the provision referred to oould aot bsva 
been made on the subject 

The case of Macdonald v. Sinclair has been dtsd 



learned writer on the subject ss sn adverse anthori^. Ike 
Lord Ordinary in that case was decidedly sgwnst mB earn- 
petency of the ohaUeage; but in so fiv ss his I ntod s uu t u r 
dealt with tiiat point it wss recalled by ths loner Hoom. 
So £w as rsgards writers en Sheriff Oourl pmoteb thi 
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weight of authority is in fiftvour of the competency of du- 
proTing the ezecotion by way of exception in Sheriff Courts. 

fietng of opinion, therefore, that the «seoution in question 
is challeDgeable on the ground alleged, and that the challenge 
is competent in this prooeis, the al^ve remit has been made 
that the requisite inquiry may proceed in terms of the Act of 
Sederunt. 

The grounds on which the Sheriff has come to the condu- 
lion that the execution is ex facie regular, and that the first 
statement in the defences is not relevant, are given at length 
in the Sheriff's Interlocutor of this date, in the action at the 
instance of Alexander Douglas against the same defender, and 
need not be here repeated. 

Acf. John Bobkrtsok. Alt, C. B. Rowan. 



8th Juni, 1864. 
SHERIFF COURT, AYR. 

(Shibiffb Robison and Campbell.) 



Douglas v. Loohbad. 

Summons — Citation — ^Execution. — Objections to form of 
cittUion and execution on a libeUed summons repelled, 

Ih this action the defender was designed in the summons 
^^ Alexander Lochead, publican or tavern keeper, Vulcan 
XsTem, in or near High Street, Ayr." The execution 
was written on the same sheet as the summons, and aaid, 
** This summons executed against 

Alexander Lochead, defender, by leaving for him, in the 
hands of a female servant within his dwelling-place, a 
inll, double," etc. The citation on the service copy was 
in the form mentioned in the report of the action against 
the same defender at the instance of Wallace. The 
defender pleaded (1) That the citation was null, not 
heiog in the form required by the Act of Sederunt of 
8th July, 1831, which, it was maintained, was still 
imperative under the sanction of nullity; opinions 
of judges in Stewart v. Macdonald^ 1860; Izatt v. 
Robertson, 1840; (2) That the execution was null, in 
respect neither it nor the summons set forth the place of 
the defender's dwelling where the copy summons was left, 
it being maintained that the designation specified only his 
occupation and place of business. The pursuer answered 
(1) That the citation was in correct form, being that 
given in Soutai^s Styles^ p. 299, and was in accordance 
with the new form of will; and (2) that the designation 
Boffidently set forth or implied the defender's dwelling- 
place. 

The Sheriff-Substitute (Robison^ pronounced an Inter- 
locutor in the same terms as that given in the report of 
WaUaee v. Lochead, On appeal, the Sheriff (Campbell) 
pronounced the following Interlocutor: — 

Edinburgh^ 9th June, 1864.— The Sheriff havmg, u{)on the 
appeal for tiie defender from the Interlocutor of 24th March 
mX, oonadered the doeed record and whole process, ^ters the 
nid Interlocutor in so far as it states that the preliminary 
defoioe is founded entirely on the alleged irregularity of the 
Krvioe of citation, the word " entirely being too restrictive: 
9«oad yiUra adheres to the aaid Interlocutor, and dismisses 
tbeappeaL 

Non.-^The Sheriff, after careful consideration of the 
antboritieB cited in support of the preliminary defence, is 
tanable to hold that either the execution or citation is bad. 

One of the defender's objections is that it is not stated in 
Che exeeutioQ where the defender's dwelling-plaoe, at which he 



was cited, is. The Sheriff has no difficulty about this at all. 
In the body of the summons the defender is designated as 
''tavern keeper, Vulcan Tavern," etc. The two first words 
indicate clearly enough his calling, the last two his reaidenqp, 
and the locality of that residence is suffidentiy descaribed. 
Now, the execution being written on the same she^b'-wh^ 
the summons, it was quite unnecessary to repetfUthcfjmme 
and description of his dwelling-place. None o|4he WthoKties 
quoted go the length of requiring the.iep^^^ in suc^ 
drcumstances. 

With the defender's view as to wh&t isVdtfoired to be the 
contents of the dtation the Sheriff T^nnotngree. It is stated 
in the " Styles of Writs in tbf SC^i^ and Ckmmussary Gourta 
of Scotland," revised by QlrBsfoUyJ that there is no statutory 
form for dtation; bqt>t^ti.^ fbrm therein given is generally 
in use. Now th^ iStff^ given is quite different hofm. that 
insisted upon k^ i^Vddfender, and, so far as the Sheriff can 
learn, the Ji^tw fooA is not generally followed in practice. 

ile^.:^a];irJtoBEBTSOV. Alt, C. B. Rowan. 



8th Junb, 1864. 
SHERIFF COURT OF ELGINSHIRE. 
(Shkbifps B. R. Bsll and D. Maclhod Smith.) 

Elizabeth Hardie or Cook and Curator ad litem^ v. 
James Cook. 

Husband and Wife — Aliment — Separation and Aliment 
— Jurisdiction. — Held that an action raised in (he 
Sheriff Court, during the sitting of the Court of Session, 
by a wife against her husband, setting forth that she 
had been obliged to leave him on account of cruelty, and 
concluding for interim aliment ^^ until a permanent ar" 
rangement of the rights and interests of parties shall 
be made by a competent Court^^* is incompetent. 

The point of law raised in the case appears sufficiently 
from the Note subjoined to the Sheriff -Substitute's 
Interlocutor. The Interlocutor and Note are as fol- 
low : — 

Elgm, 11th April, 1864.— The Sheriff-Substitute, having 
considered the closed record and cause. Finds tha^ in the 
circumstances, the action is incompetent; Therefore dismisses 
the same: Finds no expenses due to either party, and decerns. 

Nora. — ^The present action is one for interim aliment, at 
the instance of a wife against her husband. It prooeeds upon 
the allegation that she has been obliged to leave him on the 
ground of crudty, and condudes for interim aliment, at a 
certain specified rate, from and after 1st August, 1868, until 
he shall " provide her with suitable alimen^ or until a per* 
manent arrangement of the rights and interests of parties 
shall be made by a competent Court." 

The only competent Court by whidi such permanent 
arrangement can be made is the Court of Session; and that 
Court has not only the ezdosive power to make sudi per- 
manent arrangement^ but it has also power, immediately on 
an action being brought before it, to make such interim 
arrangement^ or award of aliment and expenses, as may be 
required to ^nromote the ends of justice. 

It is ponible — though the Sheriff-Substitute offfis no 
opinion on the point — uiat it may be within the province of 
the Sheriff Court (which is not a competent Court by whidi 
a decree of separation, or a decree for permanent aliment on 
the footing of separation, can be awarded), at a time when 
relief from the Court of Sesmon may be inaccessible, as for 
instance in the beginning of the long vacation, and in a case 
of present destitution in which the foots are dear, to provide 
interim aliment under the summary procedure which, in the 
Sheriff Court, is always available in oases of aliment^ until the 
next sitting of the Court of Session. But a claim made in the 
Sheriff Court for interim aliment until an action can be rused 
in the Court of Session, at a time when the Court of Session 

g2» 



103 



SHERIFF COURT REPORTS. 



u itseli ritting, and when an action can be introduced into it 
at any time, has really no meaning. Thwe ia no intelligible 
terminus ad quern. In the present caae, the lummonB havmg 
been called in Court on 16ih November, 1868, the Court of 
SMtc^L^^^ j^^ ^ available as the Sheriff Court, and there 
VWb l^efefore no occasion and no room for any interim action 
in Hf^BhASBT Coort, or for any interim award of aliment under 
such aefieif. ."We other necessity for an action in the Sheriff 
Court is Me^ft^^t forth, and as the competency of such 
an action depenA<ei^lIrely on its necessity, the present action 
cannot be entertaSn^. / 

The Sheriff-Subetilfife hafi In^e these remarks with regard 
to the daim by the pursu^/ofiSfterim aliment, as applicable 
to the period from the date^liMfl^Si the action in the Sheriff 
Court, until the date of raising t^.f>rQn0sed action of separa- 
tion and aliment in the Supreme Courji^-^e pursuer con- 
tends, however, that the Sheriff canT hoi ^wjy award her 
aliment prior to the raimng of such actieh* j^ toe Suprsme 
Court, but that be can also do so so as to haw «ff<jjC:during 
its dependence, and until its determination— that Ml to say, 
that the Sheriff, in the knowledge that the matter of aliment 
must necessarily form part of the merits of a separate action 
before a higher Court, is to take upon himself to dispose of it 
beforehand in this Court. This la so plainly incompetent 
that no farther observation upon the point appears to be 
necessary. 

The alternative conclusion of the summons, that the Sheriff 
shall award interim aliment until the defender shall provide 
the pursuer with suitable aliment, is virtually, in so far as it 
is expressed in operative laDgoage, not a conclusion for 
interim aliment at all, but for permanent aliment, and is, 
therefore, equally incompetent in this Court. 

It will be observed that although the present action was 
oalled in the Sheriff Court so long ago as 16th November 
last, no action in the Supreme Court has yet been raised. 

or course between husband and wife there cannot, hoe 
Mtatu, in regard to an action at the instance of the latter 
which has b^n dismissed, be any case for expenses. 

The foregoing judgment having been appealed, the 
appeal was disposed of by the Sheriff as follows: — 

Edinburgh, 80th May, 1864.— The Sheriff, having heard 
parties' procurators, adheres to the Interlocutor appealed 
against, and decerns. 

KOTB.' Assuming that the Sheriff may competentiy decern 
for a small sum to prevent starvation, as suggested in Brank, 
19th December, 1829, viii. c, S. 284, the Court did not in that 
case think that tins ought to be done. If done at all it must 
be for a very brief space. And possibly further it ought to 
be in a competent process. 

As well pointed out by the Sheriff-Substitute, the first and 
leading conclusion here is equivalent to a conclusion for per- 
manent aliment. And if decree were given in terms of the 
second conclusion, the pursuer, to make such a decree operate 
in the same way as decree for perpetual aliment, need only 
persist, as she has done hitherto, in not going to the corn- 
potent Court. 

Any decree, in terms of the summons as laid, would enable 
the pursuer to separate permanently from her husband, and 
draw a perpetual aliment without going to the Court of 
Session at all. 

Now, it is not competent for the Sheriff to deal with the 
permanent position of parties, Ist William IV., cap. 69, sea 
33. But the decree sought by the first conclusion would prac- 
tically regulate that matter; and decree in terms of the second, 
the only other conclusion, would empower the pursuer to 
regulate it for herself. Both conclusions, therefore, it is 
thought, are incompetent. 

A summary application for aliment, to be afforded for a 
limited, brief space, not more than sufficient to intent an 
action in the Supreme Court, would have been a proceeding 
totally different from the present. It is not necessary to 
consider how such an application might have been treated, 
but it may be observed that the period to which such an 
action could apply has long since expired. The fourth quarter 
for which aliment is claimed is now running; and not one 
step has been taken towards the portals of the Court of 
Sei»ion. 

None of the authorities known to the Sheriff tend to impugn 
the Interlocutor appealed against, but the contrary, /«wf» 



V. Ciimunm, 25th Jannaiy, I'^P 17*0^^^^); ^ 
(6866); Wylie t. ffamHUm, 8th July, 1824; Gfahania, M 
June, 1826, IV., S. 670; and Brank's case ated above. 

Ael. MUBDOCfH AKD FOBSTTH. 



Alt. Gbakt AND Jakdwow. 



14th Jan, 1864. 
SHERIFF COURT, PERTHSHIBB— PERTH. 

(Shibiitb Gobdow ahd Babclat.) 

Gow's Executors v. Sot. 

Loan— Bankrupt.— 7» an action for payment of a mm 
alleged to have been advanced in loan by a partif de- 
ceased, founding on a hank draft made epeeiaUy payable 
to the alleged borrower, and endorsed by him—Hdd, 
that the draft did not of itself prove a U)a»—hut proof 
aUowed by writ or oath, 

Tnifl was an action by the executofs of a penon deoea«d 
to recover £200, being cash advanced in loan by the 
deceased to the defender. The pursners supported their 
claim by an order by the deceased on hia bank aooooot, 
made specially payable to the defender, and endorsed by 
him, with the corroboration that on the nme day thede- 
fender paid an equal sum to his landlord as rent- The 
following Interlocutors were pronounced:— 

Perth, 26th March, 1864.— Having heard P«^' PW!» 
ton^ and made aviaandmn with the prooen, ^,"™*^ 
Bummona condudes for payment of a certain earn, bemgemk 
advanced in toan^ Finds that the writ, No. 7, does not of 
itBelf prove the loan Ubelled: Therefore, allowB tiie parraefs to 
prove the aame by the writ or oath of the defender: Gnaii 
diliffence againBt havera for recovery of wnUngi to be » 
ported, or a reference lodged to oath this day fortnight 

NoiB.— A loan of money can only be proved by ^^*in« * 
oath. An acknowledgment of receipt of money gxaoted 
directiy by the receiver to the giver in dM» is held to profe 
a loan, placing it on the receiver to show that it was noemd 
otherwise— aa in payment of a prior debt. It u the C aott « 
the ffrantcr of such acknowledgment that he did not ^pwji 
the true purpose of the receipt if it was not «^*«^5 
acknowledge an advance of money. It was the contenteon «f 
the punuert solicitor that the draft No. 7 bemff jp^wim w 
name of the payee, was equivalent to an acknowledgmert 
direct between the grantor of the draft and the payee, pe 
purpose and object of the writ, however, is sc^oly as a vracber 
between the ^nter and the bank. The fact of its being 
made special in the name of the payee does not appear to give 
it any stronger force as a voucher than had it been made pay 
able to the bearer. The bank generaUy requires the ««» 
receiving the money to endorse such drafts, but ^"ose oikm- 
tion could never be held to prove a loan or miply obUgatwa 
to repay. It was the fault of the payer of the money not to 
have obtwned a voucher directly to -himself from ttie payee; 
all that the draft No. 7 can prove is, that the defender did 
receive the money. But this can have no gre^ ^"* *~ 
the admismon on record, qualified with the addition, that it 
was not in loan, but in payment of a daim, the nature « 
which, however, is not yet given. 

The pursuer appealed, and thereafter the Sheriff pro- 
nounced the following Interlocutor:— 

Edinburgh, 14th June, 1864.— The Sheriff, having he»i 
parties' procurators on the pursuers' appea^ and mM 
avizandum with and considered the process. Dismisses tts 
appeal, and affirms the Interlocutor appealed from. 

Note.— An acknowledgment granted by a party »MJ»*g 
money to the party paying, without words imj^ymg thattse 
money was paid in extinction of a debt due to the reoewsr, 
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impHas an obligation to repay. But there never has been a 
caae in which an obiisation to repay has been implied from the 
ddiyery of a bank draft order for a sum of money, whether 
payable generally to the bearer, or specially to a particular 
person. On the contrary, it has always been assumed, in 
such cases, that a party acquiring a bank draft order does not 
come under any obligation to repay the sum in it. Bank 
orders are just a substitute for cash, and form a very common 
mode by which a debtor pays a debt to his creditor. It 
would give rise to very great confusion and injustice if a 
diflferont rule should now be applied to such bank drafts. 
The oaae of Pnutr v. Bruce was a peculiar one, in which the 
receiver of the money admitted that he got it in loan, but 
alleged that he repaid it, and it had reference to an acknow- 
ledgment in a savmgs bank book. 

Ad. Knvss. Alt. J. Young. 



15th June, 1864. 

SHERIFF COURT, AIRDRIE. 

(Shssiffs Sib A. Alison and Looie.) 

Jessie Adams v. John Davidson. 

Bastard — ^Proof. — Circumstances in lohich paternity found 
to he sufficiently proved. 

The ponuer is a domestic servant, and the defender a 
miner. After a proof, the Sheriff-Substitute pronounced 
the following Interlocutor: — 

Airdrie, 12th April, 1864. — Having heard parties' procura- 
tors on the concluded proof and whole cause, and made avizan- 
dum. Finds that the pursuer was delivered of a female illegi- 
timate child on 21 st November, 1S63: Finds that she has 
fsiled to prove that the defender had carnal connection with 
her, and is the father of sud child: Therefore sustains the 
defences, assoilzies the defender from the conclusions of the 
action: Unds in the drcumstances, and with reference to the 
subjoined Note, no expenses due to or by either party, and 
decerns. 

Note.— The punner was a domestic servant with Mr Rus- 
ssU, &rmer, Dales, near Bathgate, from Martinmas, 1861, to 
Whitsnnday, 1862. Before leavii^ Mr Russell*s service, she 
skates tliat die accompanied her mistress to Bathgate fair in 
Hay, 1862— that she met the defender at the fair about mid- 
day--that he spent the rest of the day with her, and accom- 
panied her home to Dales, a distance of about three or four 
miles from Bathgate^ in the evening. She adds that she saw 
defender*s brother, James, at the £ur — that defender, he and 
sbe^ were all in a publio-house together in Bathgate — that, 
according to the pursuer, is the commencement of her intimacy 
with the defender. She is supported in her statement, to 
thb ezteni^ that both the defender and his brother James 
admit having been at that fiur — a fact which the pursuer was 
not likelv to have known unless she had seen them there; but 
tbqr both deny that they either spoke to or saw the pursuer 
in Bathgate, and, of course, they also deny having been in 
any pnUio-house with her. Although nothing criminal is 
iuqged to have taken place on that occasion, it is unfortunate 
for the parmer that neither her mistrees, nor any other party 
y^ had been at the fidr, was examined in support of her 
■Utsment, as if it had been satisfactorily prov^ that she 
iotoally was in the defender's company, and had arrived home 
at night separately from her mistreaei, it would have destroyed 
the credibility of the defender and his brothsr. 

Porsner does not appear to have been in service firom 
Whitsnnday to Martinmas, 1862; but, although her mother^s 
house was within half-a-ndls of the defender's, the two are 
not said to have met during the whole of that half-year. At 
Martinmas, 1862, the pursuer took service with Mr Sawers 
at I^eesbank, Shotts parish; and, while there, it appears she 
wu in the hal^ of going home to Treesbank fft>m her mother's 
iMMise at Johiuiton-haU, near Holytown, every alternate Sun- 
^y. On one of those occasions, in February, 1863, on a 
Madaj aftanoon, as sha waa rotundng hoia« to T^bank 



fh>m her mother's, the pursuer, according to her evidence, 
met the defender, when they walked together till it was Idnd 
of dark, but without anytiiing improper taking place. No 
one but the pursuer speaks to wis meeting. 

Next Sunday fortnight, however, she states that she again 
met the defender above Newhouse, near the village of &dis- 
bnrgh, and walked past Shotts church with him, and, as she 
and the defender were standing on the road speaking to eadi 
other, that her master, Mr Sawers, passed them on his way 
home from church, after which defender and she continued 
walking up and down the road till it was dark, when they 
went into a plantain near Affleck's public-house, and there 
had carnal connection for the first time. 

Pursuer's master, who was examined as a witness for her, 
corroborates her statement, and depones to having seen her 
standing on the parish road with a man one Sunday as he 
was returning home from Shotts parish church, and he iden- 
tified the defender as the man whom he had so seen with her, 
although he had not spoken to them on that occasion, and had 
never seen the defender either before or since. 

Again the defender met the pursuer on Sunday fortnight 
thereafter, and, according to her, they went into a plantidn 
together, where they again had carnal intercourse. 

All of these meetings are positively denied by the defender 
on oath; and again it is unfortunate for the pursuer that she 
has been unable to adduce any witness who was acquainted 
with the personal appearance of the defender, and could have 
spoken positively to the fact of having seen them together. 
Without seeking to throw any discredit on the belief of Mr 
Sawers, that he was able to identify a man whom he had seen 
only once in this casual way, it would be unsafe to rely upon 
it as positive evidence, or as proving more than that he saw the 
pursuer with some man not unlike the defender in personal 
appearance. 

The next meeting between pursuer and defender is admitted 
by both parties. It took place some time between the 16th 
and 28th of May, 1863, when pursuer was on a visit to her 
mother. Pursuer and a girl, Marion Russell, were walking 
towards Holytown about 10 p.m., when tbey met defender 
and a brother of pursuer a mile or a mile-and-a*half from 
Holytown. The two men turned with them, and accompanied 
the girl Russell and the pursuer to Lindsay's shop in Holy- 
town. Pursuer's brother, attaching himself to the girl Russell, 
and the defender, in like manner, attaching himself to the 
pursuer, and defender having his arm round pursuer's neck. 
After the partv left Lindsay's shop, between 11 p.nL and 
midnight, the defender and pursuer's brother caused a young 
man, Johnston, who had intruded himself upon the quartdie, 
to walk of, and then the parties proceeded as formerly— pur- 
suer's brother with Russell, and the defender with pursuer— 
(see Marion Russell's evidence, p. 81 of proof). Ultimately. 
Russell and her friend going eastwards, towards Russell's 
house, and pursuer and defender westwards, to her mother^s 
house. To a certain extent, this meeting, and the mode in 
which the parties conducted themselves, is suggestive of 
greater intimacy than was likely to have sprung up at a first 
interview, and is so for corroborative of the pursuer's account, 
and in opposition to the defender's. It is not, however, so 
conclusive as to justify the Sheriff-Substitute in holding that 
her statements of their previous meetings must be received as 
true and his as false. The remaining point for consideration 
is the correspondence which then sprung up between the 
parties, some, if not the the whole, of which has been produced 
in process. 

It appears that Mr Sawers and his family removed from 
Treesbank to Nether Kirkton, Neilston parish, in the begin* 
ning of April, 1868, and tibat the pursuer accompanied them. 
The above meeting consequentiy took place after pursuer's 
removal to Renfrewshire, while she was on a casual visit to 
her mother. 

The correspondence begins on pursuer's part, her first letter 
being dated 28th May, i^ter her return to Nether Kirkton; 
and in it she subscribes herself —" your lover, Jessie Adam." 
The defender, in his answer of date 9th June (No. 5/1 of pro- 
cess) says—** I intend beinff down in Glasgow four weeks 
from this date, and I would like very well if you would be so 
kind as come there on that day, or even two days, if you 
could get away.'* It is difficult to see for what purpose con* 
sistent with innocence the defender could have invited the 
pursuer to spend two days with him in Glasgow, a dace in 
wbiohi so far as appears, she had no aoqnaintanow or home to 
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have gone to. Be that m it idaTi the ooirespondenoe pro- 
oeeds, bat tiie meeting bo eamestty desired by both parties 
bever took place. 

During the whole of this oorrespondenoe it must be kept in 
mind the pursuer was' in the family way. The period of con- 
ception must have been about the end of February or begin- 
ning of March. She herself became aware that she was in 
that state in the month of June; but neither in her letters 
to the defender, nor in those from the defender to her, during 
the months of June and July, so &r as these have been 
preserred or produced, is the faintest allusion made, either to 
any carnal intimacy haying taken place between them, or to 
the state in which she then was. At length, on 80th August, 
she writes to defender, expressing an earnest desire that the 
defender would fix another day for them to meet, " for I have 
something of rery great importance to say to you. / would 
not like to write it,** It is not easy to imagine what this 
communication could be, unless it was the fact of her being 
in the &unily way; and yet, if that was the secret, it of course 
proves that she had not, at that time, informed him of her 
state. 

The next letter from the pursuer is a very singular one. 
It is dated 20th September, just two monUis l^ore her 
confinement. In it she mentions (1) That Mr Sawers was 
asking her to remain, although Mr Sawers knew, from the 
doctor, according to the pursuer's deposition (p. 11 of proof), 
that she was with child so fkr back as June preceding; (2) 
That if defender was agreeable, and not engaged to another, 
she would like to try the long fee (leap ?), adding, '' I think 
we might do worse, as I am tired of service, and you are the 
only one I can fix my eye on." Certunly this is the most 
singular letter in this veiy singular case. The natural sug- 
gestion, it is thought, would have been to have reminded the 
defender of their intimacy, and of its results, so soon about to 
he disclosed by the birth of her child; and yet she is wholly 
ttlent upon these self-evident reasons for their instant union, 
and only proposes matrimony if he is not engaged with 
another, and because he is the only one she can fix her eye 
on, although, if her depositioB is true, no other man has ever 
had carnal connection with her. 

The Sheriff-Substitute, although not satisfied that no crimi- 
nal intimacy has taken place between the parties, cannot find 
it proved t£at such intimacy either took place, or must in law 
be presumed to have done so, at a date to account for the 
birth of the child. He has, therefore, assoilzied the defender 
from the oondusions of the action, although the defender's 
conduct at Holytown, in May, 1863, and in the correspond- 
ence with pursuer, do not entitie him to expenses. 

Both parties having appealed against this Interlocutor 
to Sheriff Alison, his Lordship recalled the same by the 
following judgment : — 

Having heard parties* procurators under the pursuer's 
appeal, upon the Interlocutor appealed against, and made 
avizandum with the debate, and advised the proof adduced, 
productions, and whole process, Finds that the present is an 
action for the inlying charges and aliment of an illegitimate 
female child, borne by the pursuer on the Slst November, 
1863, of which the defender is alleged to be the father: Finds 
that the paternity and undue intimacy between the parties is 
denied by the defender: Finds that the Sheriff-Substitute's 
Interlocutor and Note is admitted to simi up correctly the 
facts of the case, as brought out on proof, but on the legal 
import of these (Sacts, Finds that they sufficiently establish 
the pursuer*s case agamst the defender: Therefore alters the 
Interlocutor complained of, repels the defences, and decerns 
amnst the defender in terms of the oomcluBions of the libel: 
Finds the pursuer .entitled to expenses, of which appoints an 
account to be lodged, and remits the same to the Clerk of 
Court at Airdrie to tax and report, and decerns. 

NoTB. — ^The parties here are proved to have met each 
other repeatedly, evidently by appointment, on the road, and 
walked together till hhte at night; on one occasion till mid- 
nighty when the defender had his arm round pursuer^s neck. 
This was followed by a protracted correspondence between the 
parties, part of whidi is produced, and the defender's letters 
contain expressions of great fondness for the pursuer, which, 
coupled with the previous proved meetings, both in the fore- 
nooa and late at night, on Sundays on the road, and bis 



walking on one occasion with her dUme at midMi^ for a 
long time, like lad and lass, with his arm round her neck, ud 
at a time shortly after conception must have taken plan, 
leaves no doubt of the pursuer's case. This importaat Cici ii 
proved by the defenders own witness. It is quite inoediUe 
that the defender's story could be true, that he began sodi a 
correspondence with the pursuer after be had met her for tiw 
first time, and when no peculiar intimacy had psaed betwes 
theoL Upon the whole, the^ Sheriff has no doubt that tiis 
pursuer's case is fully made out. 

AU. A. Y. Rose, Solicitor, Airdiie. 
Act, J. K. Peiblss, Solicitor, Airdrie. 



17th JiTffS, 1864. 
SHERIFF COURT, PERTHSHIRE-PERTH. 
(Shebiffs Gobdon and Babolat.) 

Alexakder Robertson v. Lafferty and M^lsrrrss. 

Sheriff-officer— Negligence.— il Sheriff-officer fnled to 
execute a poinding of the moveable effects of a dfblw^ 
whereby it was alleged an opportunity of recovering ik 
debt was lost. In an action by the employer agawH 
the officer and his cautioner for payment of the ddft^— 
Ucldj that where instructions are given to an oJ/iceT to 
do personal diligence, he has no discretion; but ii ii 
otherwise where a poinding of moveables is ordeni, 
if the officer can show that there were no iwiwMtf 
which could be beneficially attached. 

This was an action for the sum of £29 15b 6d steriing, 
alleged to bo due to the pursuer in conseqneDoe of 
William Lafferty, a Bheriff-officer, haying, thro# cul- 
pable misconduct, gross negh'genoe, or bi^uzh of dntjtf 
a sheriff-officer, failed to execute a pomding d tiie 
moveable effects belonging to John ThomsoD, cattle- 
dealer in Bridgend, Perth, in virtne of dib'gence vhich 
Lafferty received from the pursuer, but which Laferty 
considered woold be ineffectual, as there were no goodi 
or effects to meet the amount of the debt, oranxpx^ 
thereof. 

After evidence had been led, the Sheriff-Sob^itote 
(Dr Barclay) pronounced the following judgment:— 

Perth, 29th January, 1864.— Having heard V^^J^ 
curators, and made avizandum with the process, ^^j^ 
facts establiflbed in defence sufficient to free the defender 
from liability for the debt sued for: Therefore »s8oila«.lJJ 
from the conclusions of the summons: Finds him eat^uw 
to expenses, and remits the account thereof to the saditw w 
tax, and decerns. 

NOTB.— The case is not without difliculiy. Tfaeie if m 
doubt that where an officer of the law rftceiveB distiiitt 
instructions he is bound to obey them; and there exuts bo 
room for the exercise of discretion, eren although w »' 
suit established that he had exerdsed a sound discretaaiD 
omitting to perform his duty. The rule is infleribie in <««■ 
of personal diligence. It is imposrible to prediet how nacD 
the impending loss of personal liberty will opeiale op* • 
indiyidual, as well as his relatives and friends, to oocaooD t 
united effort to avoid incarceration. Accofdinglji ^?^ 
erous cases where an officer and his cautionenhaTe hMawJ* 
liable are ahnost wholly applicable to the ezecatiraof pr 
sonal diligence. Where the order has to attach «w*"*^ " 
does appear open to the officer to show that *herew«e » 
moveables beneficially to be attached, and that ^i'^^'f"]^^ 
creditor would ineritably have been a loser, ^J^^ 
possibility could have been a gainer, by the •*«J55*jl. 
diligence. If this be sound in law, tiien undoobte(U/i» 
defender in this case has estabUfllnd «he fiM^ that tfaopoa>« 
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of the trifi'iBg eflbcts of the pursuer's debtor would have been 
the reverse of profitable to him. To render the officer liable 
in any shape for neglect of duty, his instructions must be 
clear and dedded. In the present instance it is proved that 
the diligence against Thomson was first entrusted to the 
defender rather as an agent than as ao officer of the ]&w, and 
without any precise instructions to poind. (See letter, 26th 
May, 1863. The letter of 5th June is in the same terms, 
still leaving a disoretion to the defender.) The first per- 
emptory order is contained in the letter of 5th September, 
which, had it been the first letter, would have left the 
defender no discretion. On the 2d of October, the defender, 
after an explanation of the state of the debtor's circiunBtances, 
offers then to execute the poinding, but which the pursuer 
does not afford him the means of effecting. He has now 
proved that his statements in that letter were true, and that 
there was no change of circumstances between the time of his 
reoeivinff ^the peremptory instructionB and his offer to fulfil 
them. Upon the whole, therefore, the defender appears to 
escape from l^gal liability, to which he would perhaps have 
been liable had the letter of 5 th September been the first of 
the series. (The following authorities may be consulted: — 1st 
December, 1823, Winterbottom, Buckle, & Co.; 20th Decem- 
ber, 1823, Ferrier; 8th July, 18^7, CuUen.) 

The pursuer appealed, and lodged a reclaiming petition, 
tirhich was answered by the defender. The Sheriff there- 
after pronounced the following judgment:— 

Edinbuigh, 17th Jime, 1864.— The Sheriff having considered 
pursuer's appeal, with reclaiming petition in support thereof, 
with answers for the defender. Dismisses the appeal, affirms 
the Interlocutor appealed from, and decerns. 

Note. — ^This case differs in many respects from that of 
Chatto. In that case the messenger had received repeated 
orders to poind, which he disregarded. In this case, the de- 
fender offered to poind the furniture not long after he received 
the original direction, and nothing had occurred in the mean- 
time to prevent the poinding being as effectual as it could have 
been if executed on 6th September. The pursuer had also, in 
the course of his former employment of the defender, given the 
defender a considerable discretion. The defender has farther 
proved that the execution of the poinding would have been 
productive of no benefi^ but would rather have caused loss to 
the pursuer. The Sheriff thinks it is clear that different pzin- 
ei[)Ies apply to a case of negligence in not executing diligence 
against the property of a debtor, and not executing diligence 
against his person. In the latter case, as the recovery (3 the 
debt can be hoped for only from the pressure of imprisonment 
inducing friends to come forward to relieve the debtor, it is 
impossible to prove that if the imprisonment had been enforced 
the debt would not have been recovered. But a poinding or 
arrestment can be of no benefit to the creditor unless it attaches 
the goods or funds of his debtor; and it is possible to prove 
that there was no goods or no funds which could have been 
attached. 



Ad, John Youira. 



Alt, HoBACE Skebte. 



17th Jone, 1864. 

SflERE^F COURT, PERTHSHIRE— PERTH. 

(SHEBiFr Babclat, LL.D.) 

Walter Easton, Insurance Broker, Glasgow, v. The 
Invxbkess and Febth Junction Railway Com- 
pany. 

Railway Company— Detention— Damages. — In an action 
against a Railway Company for detention and loss, eir- 
cumstancea in which held that the Company was not 
liable. 

In this case the pursuer claimed, first— "£1 168 2d stg., 
being the complainer's proportion of the hotel bill of £5 8s 



*10d, to be produced at the calling, incurred by the oom<- 
plainerin having, through the fault and misrepreaentationB 
of the defenders, or on account of other causes for which 
the defenders are responsible, been obliged to remain in 
Perth with his wife from Saturday the 1st till Monday 
the 3d August, under the following circumstances: — ^The 
complainer, then residing near Kilwinning, on Saturday 
the 1st August, purchased for himself and his wife two 
first class tickets for Glasgow at Dunkeld, marked Dunr 
keld to Glasgow, by the defenders' train advertised to 
leave Dunkeld at 3.15 f.m., on said day. The tickets in 
question were issued to and paid for by the complainer, 
under an express assurance that the said train would 
reach Perth in time to enable the complainer to proceed 
to Glasgow for Ayrshire by the 4.10 train from Perth, 
but which train did not arrive in Perth till 4.25 p.m., in 
consequence of which the pursuer was prevented from 
reaching Glasgow, either by the 4.10 or folio winjf train 
from Perth, to enable him to proceed for Aj^hire by 
the hist available train leaving Glac^ow. at B.25 p.m. 
Second— The sum of £10 3s lOd 8tg;,in name of loss 
and damage, sustained by the complainer, arising out of 
the breach of said contract. 

So far as the claim is laid on an express assurance or 
obligation by the station clerk who issued the tickets, the 
Sheriff-Substitute is of opinion that the pursuer has no 
case. The pursuer swore distinctly to such assurance 
having been given, bat the clerk did not support his 
statement, having no distinct recollection of what passed 
on the occasion. But the Substitute holds that, though 
proved, it would not create an obligation on the defen- 
ders further than what is contained in their published 
tables. The clerk either gave an assurance corresponding 
with these tables, or something beyond. If the former, 
then the table is sufficient of itself; if beyond, then the 
clerk had no authority to make any such contract, and 
the company could not be bound thereby. 

The true question therefore is, what was the liability 
of the company under their implied contract generally 
with the public, by their advertised tables, and made 
special through the ticket purchased by the pursuer. 

It is admitted that the pursuer, on the day libelled, 
purchased a ticket at Dunkeld from that place to Glasgow 
for the train which was advertised to leave Dunkeld at 
3.15 P.M., and to arrive at Perth at 8.58 p.m. It is ad- 
mitted that had that train arrived precisely at the last- 
mentioned hour, it would have been in time for the 
limited mail to Glasgow at 4.4, and the ordinary train at 
4.10. It is admitted that there was the subsequent 
ordinary mail train to Glasgow at 7.30 p.m., but it was 
not denied by the defenders that the arrival of this last 
train at Glasgow was too late to carry the pursuer to 
Ayrshire by any train proceeding from Glasgow that 
night. The pursuer therefore argued, that although he 
might have got to Glasgow the same night, he must have 
remained there until Monday, and so the expense would 
have been the same as at Perth, where he and his party 
actually remained. 

The iajctA are that the train which should have left 
Dunkeld at 3.15, and for which the pursuer purchased 
his ticket, was advertised to leave Pitlochry at 2.45, but 
did not leave that place till 3.8, being 23 minutes behind 
time. Instead of leaving Dunkeld at 3.15, it did not 
leave till 3.44, being 29 minutes behind time, bdng an 
increase of 6 minutes. The same train was advertised to 
leave Stanley at 3.38 but did not leave till 4.9, being 31 
minutes behind tune, being an increase of 3 minutes, and 
finally, the train, which should have arrived at Perth at 
3.58, did not arrive till 4.25, beiujg 27 minutes behind 
time, but haying gained 4 minutes in speed from Stanley, 
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The 4.10 train to Glasgow remained nearly 15 minntee 
beyond its time of deepatcb, but had left, or was leaving, 
when the InyemesB train arrived. 

The delay in the down train in which tne pnrsoer was 
a passenger, was aoooonted for from the delay in the 
preyious up train from Perth to Pitlochry. The line 
nom Stanley to PiUochry being single no despatch can 
be made down until the arrival of the up train. The 
train which should have left Perth at 1.10 did not leave 
till 1.25, being 15 minutes behind time, which is ac- 
counted for in the guard's report as b^g occasioned 
"waiting the North British tram from the south.'* The 
same train, as advertised, should have left Stanlev at 
1.30, but did not leave till 1.53, being 23 minutes behind 
time. This delay was occasioned by ^^ waiting the train 
from Aberdeen,'^ which should have left that place at 
9.15, but did not leave till 9.26, being 11 minutes behind 
time, occasioned by ^^ extra passengers, forming an ex- 
cursion party of tradesmen." The said up train, which 
was advertised to leave Dunkeld at 1.55, did not leave 
till 2.25, the delay being increeised to 30 minutes, by 8 
minutes occasioned *^ loading luggage on the top of a 
carriage which the van could not hold." In consequence 
of these delays, the train which should have arrived at 
Pitlochry at 2.25, did not arrive till 2.56, being 31 
minutes behind its time. As was shown above, it was 
despatched from Pitlochry at 3.8, beins only 12 minutes 
aft^ the up train had arrived, but 23 behind its advertised 
time of leaving. 

The tickets which are issued have the following caveat 
annexed: *^This ticket is issued subject to the conditions 
stated in the company's time tables." The time tables 
have the following conditions: " The times in the tables 
are those at which the trains are intended to depart from 
and arrive at the various stations; but this company 
will not guarantee those times being kept under all cir- 
cumstances, nor will it hold itself responsible for delay 
or any consequences arismg therefrom." 

^^ The hours of arrival and departure of the trains on 
other railways, and other through booking arrangements, 
are inserted in the following tables for the convenience 
of passengers; but this company will not be responsible 
for the regularity of the connection being at all times 
maintained, nor for any of the arrangements connected 
therewith ; and it is a distinct condition that passengers 
booked through to places on other railways will, in t^e 
event of the train being behind tbe advertised time of 
arrival, have to wait for the next ordinary train l^ the 
railway on which their through tickets entitle them to 
travel; at the same time, every exertion will be used to 
insure the regularity of the trains." 

The Sheriff-Substitute is not inclined to hold these 
conditions strictly matters of contract. He cannot hold 
that the public purchasing tickets should be held to 
know all the minute conditions which a railway company 
are pileased to put in their time-tables, or to carry such 
formidable compilations, as are eleffantly abridged by 
Bradshaw, either in their hands or their heads. At the 
same time there are certain reasonable conditions which 
must exist at common law, and which ought not either 
to be extended on the one hand or limited on the other 
without very special contract. On the one hand, 
travellers by nul must lay their account to casualties 
which cannot be foreseen nor prevented; delays oc- 
casioned by the elements causing iuipperiness of the rail, 
or other accidental circumstance, must of necessity be 
suffered alike by the carriers and the carried. On the 
other hand, a railway company must do everything 
reasonable to insure regularity in time, and wherever 
delay occurs from negligence on the part of the railway 
offidals or servants, by which damage is actually oc- 
casioned to passengers trusting to the advertised time, 
the company ought deservedly to be made liable in that 



In the present case the pursuer must or ought to have 
known of an exchange of carriages at Perth to another 
line, and therefore that there was a risk in taking a trsin 
which arrived at Perth, even according to advertised 
time, with such a slender margin as, at the ntmost, 12 
minutes, to pass from the one to the other, and thus to 
reach Glasgow in time for the Ayrshire train. In the 
next place, the contract between him and the comnasy 
was only to carry him to Glasgow, and that could have 
been accomplished the same evening by the train at 7.30. 
Had the ticket only been to Perth, it was, in point of 
fact, falfiUed, and had the claim then be^ fonnded on 
the ground that he was not in time to porchaae a ticket 
for the afternoon train to GUisgow it is thought then 
would have been no case. There was no contract to 
carry the pursuer beyond Glasgow, and had he stated to 
the ticket officer at Dunkeld that he must be in time for 
the Ayrriiire train, that person might have refosed to 
sell him a ticket bevond Perth, or cautioned faim that he 
might not reach Glasgow in time for such furthw pro- 
gress, and so must take the risk upon himself. 

On looking over the various grounds of detention, the 
Substitute cannot find any such negligence or caxdenr 
nesB on the part of the defenders which ought to make 
them liable in damages to the pursuer. The 15 minntei 
of delay by the up train in leaving Perth, waiting ftr 
the south train, is not excessive, being always hdd a 
contingency in all through trains. The 13 minutes 
deUy at Stanley in like manner was no unnnial or 
excessive delay in waiting for the Aberdeen train. The 
8 minutes lost at Dunkeld was less excusable, seeing 
that the company ought to have made better provisioB 
for luggage, or refused to carry it to the prejudice of the 
proper transit of the passengers. Their was no undue 
delav in the down train. If the ticket had not been sold 
until the down train was at the Dunkeld station then the 

Eurchaser must have known that there was every likeli- 
ood, nay, almost certainty, that Perth could not be 
reached until after the departure of the afternoon tnuu 
to Glasgow. 

On the whole, the Substitute is of opinion that there 
IS not in this case such amount of carelessness or want of 
diligence on the part of the defenders as to render them 
liable in the damages claimed, and which are more of 
the nature of consequential than direct damage, as then 
was ample time and opportunity for the pursuer reaching 
Glasgow by the evemng train, and Glasgow was the 
limit of the contract. 

The Substitute has submitted these notes to Sheriff 
Gordon, who expressed, generally, his concunence there- 
in. 

Absolvitor will therefore be entered up, but withoot 
costs. 

Aa. PnrxxBTov. Alt, Blub. 



20th Juhx, 1864. 

SHERIFF COUBT, LAKARKSHIRB— GLASGOW. 

(Shxbiffs Sib A. Alison and .) 

WalteH Weib V, HIS GBBDrroBs. 

Cessio— Domicil — Jurisdiction. — A debtor imprisoned in 
Lanarkskire^ who at ihe< time of his imprisonment had 
resided in Dumbartonshire^ applied for cessio to the 
Sheriff of Lanarkshire. It was objected that Lanark- 
shire was not his domicil, and the Sheriff-Substitute 
sustained the objection. On appeal^ Held that^ as he I 
had been Jbur months in prison at the date of Aee^ | 
peal^ and that he was willing to hold Glasgow as his \ 
domicile objection rqnUed^ and case remitted to be pro* 
ceeded wUh* 
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Tbb ponner was formerly resideiit in StirlingBhire. A 
ibw days before his apprehenaon and incarceration in 
Glasgow prison, he removed to Kirkintilloch, in Dnm- 
bartonshire, and applied for oessio to the Sheriff of Lan- 
arkshire. It was objected by certain of his creditors 
that the Sheriff of Lanarkshire had no jurisdiction. The 
Sheriff-Substitute sustained the objection and dismisBed 



the ceado, but on appeal. Sheriff Alison pronounced the 
following Interlocutor: — 

Glasgow, May 26, 1864. — Haying considered the 
Interlocutor complained of, and reviewed the petition 
and answers, in respect in the ordinary case it is of no 
conseq^nenoe where a pursuer is domiciled, but ^e only 
point IS where the defenders have a domicile. In respect 
while the cesaio act allows a bankrupt to apply for 
liberation under it to the Sheriff of his ordinary domicile, 
yet it does not take away his right to appW to the Sheriff 
of the county where he is detained, in respect the 
petitioner has been four months in Glasgow jail, and has 
thus nolens vokns acquired a domicile in Lanarkshire, 
and he has expressed his willingness in the petition to 
hold that as his domicile, and that his domicile in Stir- 
lingshire has been lost: Alters the Interlocutor com- 
plained of, repels the objection to the jurisdiction of the 
Court, and remits to the Sheriff to proceed with the case 
as to him shall seem just. 

Act, W. Bkll Leech. AU. D. T. Maclay. 



21st Jumx, 1864. 

SHERIFF COCTRT, LANARKSHIRE— GLASGOW. 

(Shbriffb Sib A. Alisov and H. Glassford Bell.) 



PeDEN r. M^DOUGALL. 

Personal injury— Damages^Contractor. — Circumstances 
in which a tradesman and his employer were held liable 
in damages to the representatives of a party killed in 
consequence of injuries receivedfrom negligence in carry- 
ing on certain operations, 

Tbts was an action of damages for the death of the pur- 
suer's wife, which occurred in circumstances which are 
fully explained in the following Interlocutor:— 

Having heard parties' procurators, and resomed conaideni- 
tloii of the proof, productioDS, and whole oonioiDed proceBses, 
In respect of the failure of the defender, John Campbell, to 
lodge defenoes, holds him confessed, and decerns against him 
in terms of the conclusions of the original sommons: Finds 
that the late Mrs Elizabeth Gardner or M'Doagall, wife of 
the defender, Ronald M'Dougall, was proprietor of a tene- 
ment of houses situated in Nicholson Street, and in the lane 
entering off said street, and the pursuer was tenant of one of 
said houses, the entrance to which was from the kuie: Finds 
that in the month of September, 1861, the defender, M 'Doug- 
all, entered into an arrangement with the said defender, 
CampbeU, who is a master slater, for the pointing and white- 
washing of the outer walls and gables of said tenement, the 
arrangement being that Campbell was to supply men, ladders, 
and other utensils, and that M'Doogall was to supply the 
materials, such as lime and mastic, and to pay Campbell 4/6 
aday for each workman employed, and 2/6 for an apprentice: 
Finds that the work proceeded on this footing, and in Camp- 
bell's absence M'Dougall looked after the men, and gave them 
orders: Finds it proved that Campbell sugffested that a 
aca£fold should be used in pointing the gable which looks into 
the lane, but M'Dougall said it was not necessair, and ladders 
were used in coijBequence: Finds that on or about the 25th 
October, one of the workmen, viz., the witness, Philip Biggins, 
having placed a ladder against the gable, close to the entrance 
to the staur leading to the pursuers house, and having; gone 



up said ladder with a bucket containing a quantity of lime^ 
and hooked it on to one of the steps, ascended also himself 
and stood on the same step, and the step being unable to bear 
the weight both of the bucket and the said workman gave way, 
and the bucket fell in consequence down to the ground im- 
mediately in front of the pursuer's said entrance: Finds that 
at that moment the pursuer's wife was about to step out into 
the lane with the view of passing to an adjoining oeUar, <rf 
which she had the use for domestic purposes, and the bnclLet 
struck her on the head, and inflicted injuries so serious, that 
she died from their effects in the course of a few hours: Finds 
it proved that the said Philip Biggins being aware that it 
might be dangerous for persons to go in and out at said 
entrance while the pointing was going on above, had for some 
time employed the apprentice to watch the entrance and to 
warn people, but the defender, M'Dougall, had said that there 
was no use for the boy watching, and had sent him away, 
without Biggins' consent, to other work: Finds that the 
pursuer'ji wife was in the lawful use of her own free right of 
ish and entry when she met with said injury, and if there 
had been any one watching the entrance, the probability is 
that the aoddent would not have happened: Finds that 
whilst no responsibility would have attached to M'Dougall 
had he done nothing more than employ a skilled tradesmau 
to execute the job, he did incur responsibility by taking it 
upon himself to interfere with the workmen's arrangements, and 
sending away the boy who had been placed to watch, and to 
whose absence the unfortunate result is, at leasts in part, 
attributable: Therefore repels the defences of the said Ronald 
M'Dougall, and finds him liable to the pursuer jointly, with 
the defender, Campbell, in the sum of £40 of the £200 
decerned for against Campbell in name of solatium and 
damages: Finds said defender, M'Dougall, also liable in 
expenses, allows an account thereof to be given in, and renuts 
the same to the auditor to tax and report: Finds, as regards 
the defenders, the trustees, and executors of the late Elizabeth 
Gardner or M'Dougall, who sisted themselves in her place in 
tiie supplementaiy action raised agunst her, that no dunagea 
fall to be awarded affainst them, in respect that no blame 
attached to the late Mrs Elizabeth Crardner or M'Dougall, 
who is not proved to have had anything whatever to do with 
the transaction; and although she was owner of the tenement 
at which the injury was sustained, said injury did not arise 
from any defect or insecurity in her property, in which case 
alone liability would have attached to her — (see Jtichmond y. 
M'Lean, 9th March, 1850, as contrasted with CUghom, 27th 
February, 1856): Therefore sustains the defences of the said 
defenders, and assoilzies them from the condusionB of said 
supplementary action: Finds the -pursuer liable to them in 
expenses: Allows an account to be given in, and remits the 
same to the auditor to tax and report, and decerns. 

This Interlocutor was appealed, and after a hearing 
the Sheriff pronounced the following Interlocutor: — 

Having heard parties' procurators under their mutual ap- 
peals upon the Interlocutor appealed against, and having 
made avizandum, and considered the record, proof adduced, 
and whole process. Finds that this is an action conduding for 
£200 as loss, injury, and damage sustained by the pursuer in 
consequence of his wife having been killed in Nicholas Lane, 
Glasgow, in October, 1861, through the fault or negligence of 
the defenders John Campbell and Ronald M'Dougall, or one 
or other of them, or of parties for whom they are responsible, 
by the falling of a bucket containing lime, or other material, 
from a ladder to which it had been suspended in the air while 
certain repairs were being executed in a tenement belonging 
to the wife of the defender M'Dougall, or to him under the 
superintendence of the said defenders, or one or other of 
them: Finds that, in consequence of the f^eas urged by the 
defender M'Doug^, a su|^lementary action has since been 
raised against his wife Mrs Elizabeth Gardner or M'Dougall, 
as proprietor of the tenement in question, and him as her 
curator and administrator in law, which has since been 
remitted to and conjoined with the original action, and in 
which, in consequence of the death of Mrs M'Dougall, her 
trustees have sisted themselves as parties in her stead: Finds 
that as the defender Campbell foiled to state any defence, he 
has been held as confessed, and decree pronounced agiunst 
him in terms of the condnsious of the original summons: 
Finds it pleaded by the other defenders that, as they em- 
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ployed a competent tradesman to execute the repairs, and 
carry on tbe operations at the tenement in qaestion, he alone 
is responmble for any damage or loss caused by them, and 
that the pursuer's wife unnecessarily ran herself into the 
danger, and codd have easily avoided it: Finds it proved that 
the accident happened in conseauence of the breakage of one 
of the steps of a ladder on which a workman was standing; 
and to which a bucket with lime was hooked, which came 
down and fell on the pursuer's wife, who at the moment hap- 
pened to come out of the house, and was stepping into the 
ume with the view of going to an adjoining cellar, of which 
the had the use for domestic purposes, and inflicted such 
seiions injuries upon her that she died in a few hours after- 
wards: Finds that the deceased at the time of her death was 
fifty-six years of age, and was in good health, and superin- 
teuded the pursuer's house, and that the pursuer was one of 
M'Dougall's tenants in the tenement in question: Finds that 
the defender, Campbell, who is a slater, was the tradesman 
employed to do vie job, but that the defender, •Ronald 
M'Dongall, was always looking on and giving directions to 
the workmen employed, and it was by his orders that a boy, 
who had been placed by Campbell or his workmen to warn 
passers by from coming into danger, had been sent away to 
other work without Campbell's or his men's knowledge or 
consent: Finds that the ladder had been placed directly in 
front of the door of the pursuer's house, and so near the house 
that no one could come out of the house without coming 
under it: Finds it proved that the workmen employed at the 
job were hired by Campbell, and that the implements were 
furnished by him, bat that they took their orders from the 
defender, M1>ougall, who supplied the materiab such as the 
lime, etc., and was to pay the wages of the men employed; 
and it is proved that Campbell was often absent for days to- 
gether, it being understood that M'Dougall should overlook 
the operations: Finds that the defender, Campbell, depones, 
that at the time he was sequestrated, and had so many other 
jobe on hand, that he could not attend much to the oneln 
question: Finds that the deceased Mrs M^Dougall was pro- 
prietrix of the tenement, and the defender, Ronald M'Dougall 
took chuge of it on their just account, and in a schedule 
under the Lands Valuation Act gave himself out as the pro- 
prietor of the tenement in question: Finds that the defender, 
M'Dongall, admits that he was constantly on the spot, and 

Sve orders to the men in all occasions; and finds it admitted 
%t Campbell was a competent tradesmen: Finds the defen- 
ders, Campbell and M'Dougall, are jointly and severally liable 
to the pursuer for the damage sustained by the operaUons in 
question, but that the trustees of the late Mrs M'Dougall, 
who was the proprietrix of the tenement, are not liable at all: 
Therefore adheres to the Interlocutor appealed against, with 
these variations or alterations, that the damages decerned for 
against the defender, Ronald M'Dougall, jointly and severally 
with the defender, Campbell, in place of £iO are hereby 
increased to £50 sterling, for which decerns, and that no 
expenses are found due by tbe pursuer to Mrs M'Dongidl's 
trustees, in respect the bringing the supplementary action 
against Mrs M'Dougall arose entirely from the preliminary 
pleas stated by the male defender, M'Dougall, which ren- 
dered the supplementary action necessary, and quoad ultra 
dinnisses the appeals, and decerns. 

NoTX. — ^The defenders' procurator, Mr Hannay, who de- 
bated the case very ably for the defender, M'Dougall, quoted 
several English authorities in which the contractor alone was 
held responsible in case of railway and other operations, and 
not the company or proprietor at all. It is well known, how- 
ever, that the English law is much more favourable to em- 
ployers in such cases as the present than the Scotch, although 
there is no doubt tiiat we must depart firom the old Scoteh 
law in obedience to the recent decisions of the House of Peers. 
But none of the cases relied on seemed to touch the present 
case, which, in so far as the defender, M'Dougall, is concerned, 
Is one of constant superintendence of the operations at the 
job which caused the mischief, and giving of orders to the 
men employed; and, above all, his having at his own hand 
put away the boy whom the contractor had placed to keep 
away passers by, and warn them of danger. That specially 
determines this case; and, until an English case is produced 
of exactly the same nature, the Court is bound to adhere to 
the common law of Scotland on the subject. In such a case, 
even by the English law, the owner so giving directiona and 



Bupermtending the operations, and nol tbe eontniefeor, akai 
is VMB—{B^Syet$ v. Oraham, Smith on Law of Master aid 
Servant^ p. 203). 
Act, J, Galbbbatb. AU, D. Haivat. 



22o JvKX, 1864. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(SasRiFn GoBDOv avd Babolat.) 

Tme Rbv. A. S. Robertson and othxrs v. Jambs 
Keillor. 

Free Church Bchoolmaster^Appdntment, terms ot^/s 
an action of removing against a Free Church tchMi- 
master from his dwelling-house in consequence of his 
previous dismissal, it was pleaded that his appointmest 
was ad vitam ant cnlpam. Held that, except by spean^ 
agreement, oehoolmasters of the Free Church do net 
hold their appointments ad yitam ant cnlpam, a»d 
decemiture pronounced in the removing. 

This was an action of removing at the instanoe of the 
minister and kirk-session of the Free Church c w igregs- 
tion at Borrelton against the defender, who was school- 
master there. He had been dismissed from his office of 
schoolmaster some time previously, but had retained 
possession of the school and schoolhonse. In this re- 
moving the defender pleaded that he held his appomt- 
ment ad vitam aut culpam, in like manner aa the school- 
masters of the Established Church did. The Sheriff- 
Substitute pronounced the following Interlocutor:— 

Perth, 5th October, 1863.— Having heard partiei* proca- 
raton, and made avizandam with the prooeaa, finds— Ut, 
That it has not been ahown by the feu charter or deed of 
oooatitution, or any other deed of foondation of the Woodnds 
Institution, that the defender, as teacher thereof, heild, oraov 
holds, his office ad vitam aut eulpam: 2d, Finds it has not 
been ahown or proved by the laws of the Free Chmdi of 
Scotland, with which said institution ia inoorporated or 
attached, that teachers in connection with that church hoU 
their offices under such tenure: Sd, That it has not be«a 
shown or proved that the defender, when originally diosga oc 
appointed to the office of teacher in the said institution, wm 
chosen under such tenure of office, or that since his appoiat- 
ment such condition of tenure has been oonfnred on him, bat 
finds that he was originally engaged for one year certain, sod 
which thereafter was annually renewed by tacit reJoeatinn* 
4th, That the defender has been duly and reffolaiiv i^iiT"'— ^ 
by the trustees and managers of tiie Woodside 'institntioa 
from the situation of tester thereof: Therefore, deooni 
removing from the premises possessed by the defender in virtae 
of his said office, in terms of the conclusions of the actioD, ca 
a charge of six days, but superseding execution until the tena 
of Martinmas next (Uth November): finds the defendn 
liable in expenses since the Interlocutor of 11th Beoember, 
1860, and remits the account thereof to the auditor to tUy 
and decerns. 

NOTB. — ^The case has been most tenadonsly and persever 
ingly fought every inch, and latteriy was very aUy aiid foOj 
debated on both rides. 

A variety of new pleas were stated on both sdes^ bnt 
which appear not to be material to the issue, which lesolTeB 
into the two questions— first, what was the tenure of the 
defender's original appointment; and second, was he regulariy 
dismissed by those who had power of dismissal Firsts as to 
the first point, the whole proof since the Interlocutor of llfii 
December, 1860, is adverse to the defender's plea of an ap- 
pointment for life. With the policy of such appointment 
when weighed against periodical engagements, or those fadd | 
at the pleasure of the ruling body, the Ck>urt has got no ood- 
oem. Much good argument was urged on both rides. It i> 
beUeved that the superiority of the one tenure over tiie ete j 
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<lopaDidi oldefly on the oluuracter and diflpontion of the peiwm 
SDgaged on the one hand, and the persons entitled to exerciee 
the power of dirnninBal on the other. Whatever be the policy, 
it is certain that the law is adverse to permanent appoint- 
ments nnleas where dearly arising from statute or the nataie 
of the office, or made ao by express contract. This is well 
iIlaBtrated in the case, 27th f*ebruary, 1862, Show ▼. Barony 
Paro(Aial Board, 34 Jmia, 305. . . . There is also an 
Knglmh case where a clergyman was first taken on proba- 
tionary trial for three months, and then regularly called to a 
Dissenting church. But though he and one of the deacons 
deposed that they considered the appointment to be fcnr life, 
Hbe reyising barriater refused to recognise the appointment as 
one for life, and his decision was affirmed by the Bench of 
Comanoa Pleas. There are a variety of cases as to appoint- 
ments of managers of banks and teachers of schools, and 
institutions more or less of a public character; but in none of 
them were there any general rule, principle, or presumption 
reooffniaed of an appointment for life. Each case was decided 
on the terms of the special appointment. . . . 

The only writings which constitute the basis of the contract 
in this case is Mr Clark's letter of 19th September, 1845, No. 
32 of process, a copy of which (the original having now 
beoome very fragmentary), is No. 30 of process. The origi- 
nal minute of the kirk-session of Coupar-Angus has not been 
recoyered, but the letter most be held (and indeed is proved) 
to have been the correct statement of the resolution of the 
kirk-session of the Free Church of Coupar-Angus, who were 
then the trustees. That letter very clearly limits the period 
of appointment "certain for one year, and to be put on a 
mora permanent footing if after that trial both parties are 
pleased." This, obviou^y, was an engagement for one year 
only. It is quite impossible to hold that at the end of the 
year, if parties were pleased, or rather did not express their 
displeasure, the agreement at once, and without any new 
arrangement) passed into one for life. At the end of the year 
parties might have made another agreement for a term of 
years — say five, or ten, or for life — hi^ they choosed. It is 
not alleged that any new agreement was made at the end of 
the year, and, therefore, the case falls to be decided by the 
ori^iai agreement as contained in Mr Clark's letter, founded 
on the rcMlotion of the then trustees. If no new agreement 
was made, the original appointment for one year by force of 
law was amraally renewed, leaving it to either party to dis- 
solve their connection by a proper and timely notice before 
the running out of any subsequent annual term. A pcnnt 
was taken by the pursners that, in the absence of the original 
tnmkrdead to the Coupar-Angus session, there was no evidence 
of their power to make any anpointmenk But it is fair to 
hold that the original trust which has disappeared, through no 
&alk of the defender, gave the same powers to the first-named 
trustees as were subsequently conferred on those to whom the 
tmst was transferred. The new body took the trust with all 
its existing privileges and burdens as at the date of its trans- 
fer. It is sound law that a contract of service for more than 
a year cannot be constituted otherwise than by writing; and, 
thereforei, the Substitute ventures humbly to doubt the strict 
competency of much of the parole evidence led on both sides. 
Assuredly, neither party can complain of restriction in lati- 
tude of probation or pleading, and still less in undue haste in 
the procedure. . . . The defender rests his case on a 
letter said to be written by him whenever he made it an 
express condition of his acceptance that it should be for life. 
This position might be good if clearly established, but it is 
very vulnerable, because (1) the original of such letter has not 
been recovered, nor any copy; (2)- the evidence of its tenor 
rests by no manner of means on the dear testimony of on- 
interested witnesses; (8) it would beoome an independent ofiisr 
to serve on a certain condition contradictory to the terms 
oflbred by the trustees. It therefore was a rejection of that 
oOet^ and an independent offer of service, which required 
distinot aoceptanoe by the trustees. There is no evidence of 
the letter hieing communicated to the trustees, and of their 
aooBptance of rae offer; but there is much emenoe which 
toads to the contrary. The second inquiry is the foot of dis- 
missal. Conoeding that the original agreement was for a year 
oeitain, but renewable by the sUent operation of the law then 
as before mentioned, it oould be dusolved by other party 
withont reasons a ss ign ed, on due notice prior to the dose of 
•ay auraal patiod, TImm was no neceoiity for any formal 
[ of trailtMi to Niolf« OB dlimiMal; suffidmt that In 



any way they, or a nujority of theur number, exercised and 
notified the right of dismissal. ... In conclusion, the 
Substitute has only to observe that he has dealt with the case 
according to strict rules of law. He has been nowise moved 
on either side by considerations either of public poli^ or 
individual wrong urged in the debate. He is not aware how 
this veiy special case can in any way operate on the sdidastio 
institutions of the country. He may lament that such a dis- 
pute has arisen, but cannot perodve how it can possibly lower 
the stetuB of that most useful dass of public functionaries— 
the schoolmasters. But all such considerations are beside the 
question; but he only ventures thus to allude to them, with 
the hope that even yet some arrangement, may be made 
whereby, if the defender must retire, he may do so under 
drcumstances less distressing than those which have been 
disclosed in this most tedious litigation, which has outlived by 
far any case in this Ccnrt for many years. 

This Interlocutor was appealed, and thereafter the 
Sheriff pronounced the following Interlocutor: — 

Perth, 4th May, 1864.— The Sheriff having considered the 
appeal for the defender on the merits of the cause, with re- 
churning petition in support thereof, and answers for the pur- 
suers, and also the appeal for the pursuers as to expenses, 
Dismisses the defonder^s appeal: Affirms the Intorloeutor ap- 
pealed from, except as i^ards expenses, and subject to thiB 
qualification, that execution shall be suspended tiU the term 
of Whitsunday next: and in regard to the pursuers' appeal as 
to expenses, Finds them entitied to expenses of process gene- 
rally, subject to modification, and remits the amount thereof 
to the auditor to tax and report> and decerns. 

NOTB.— The Sheriff thinks that there are no grounds for 
holding that, apart from special agreement, the d^ender's ap- 
pointment was one ad vUam a%U culpam, or for a more 
lengthened period than from year to year. In consequence 
of tiie loss of the defender's letter of acceptance, and of the 
minutes or jottings of the resolutions of the trustees, the de- 
fender was allowed to prove by parole testimony the conteiito 
of his letter, and of these minutes or jottings; but the Sheriff 
thinks the evidence adduced by the defender is not suffident 
to establish that his letter of acceptance and the subsequent 
resolution of the trnstees secured for him (if the parties were 
satisfied with him after the lapse of a year) an engagement ad 
vitam atU adpam. The evidence as to this is co^icting; and 
the Sheriff has been materially influenced in coming to the 
condunon that the defender has fiuled to prove a special 
agreement for an engagement <id vUam aut eulpam, by the 
consideration that in the fourth statement of his revised de- 
fences, the defender avers that Mr Clark's letter offering him 
the situation of teacher in September, 1845, conveyed to him 
that it was to be ''for one year certain, and if both parties wwe 
satisfied after that trial, the appointment was to be permanent,'* 
being almost the very words used by the defender and by his 
wife when deponing as to the terms of the defender's letter of 
acceptance. But on reference to Mr Clark's letter, it will be 
seen that its terms are not as averred by the defender; for in 
that letter Mr Clark stated that *' in regard to the period of 
appointment, the kirk-session's rule is to make it certain for 
one year, and to put it on a more permanent footing, if after 
that trial both parties are pleased, on the undentuiding, how- 
ever, that both parties, managers, elders, and teachers, are to 
be equally free — ^if the teacher is to be at liberty to dissdye 
the engagement on specified notice, the managers are to have 
the same liberty." The misdescription by the defender of the 
terms of Mr Clark's letter (which pointed at some fiurther 
agreement being made before the tenure could be made more 
permanent) renders the defender's evidence as to the oontenta 
of his own letter not entitled to the wdght it might otherwise 
have had, especially as in the same artide of his defences he 
avers that his written answer was to the effect^ that» *'on the 
conditions above set forth" (these being in accordance with 
Mr Clark's letter), he accepted of the said situation. This 
uncertainty as to the contract^ as averted by the defonder, 
taken in connection with the evidence of the pursuer's wit- 
nesses, that if the defender had stipulated ezpresdy for a life 
appointment they must have taken notice of it, and refused to 
agree to it, leads to the condusion that it would not be safe to 
hdd that the defender has proved that it was absdutety agreed 
he should hdd the appointment for life after the first year. 
The next question is, was the defender dismissed by a quorum 
of ths tnisteeat Tkn^ am dedaved 9k quoruB| and th«l 
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■ItiMmgfa th«re Bboiild be nx or mtoi troitaM boUiiig oflion 
TIm rnolation to diamki the dafeoder was agreed to by three 
tro at ee e, bong the only peraona who attended the meetiiig. 
That meetug waa called by notipe from the pulpit, the naiial 
manner in which meetinga of the truateea were called. In 
addition to thia, the ordinaiy notice, a apeoial note waa aent 
to the defender and to Mr Soott, but neither of them thon^t 
proper to attend the meeting. The roMlation to dinniaa the 
defender waa, therefore^ the reeoloUon of a quomm entitled to 
act eren if there were aiz truateea holding omoe. Farther, the 
origmal nmnber of the tmateea waa aeven, bat it ia admitted 
that Mr Charlea Stewart had reaigned hia oflBioe aa a member 
of the kirk-aeaaion, and aa only membera of the lurk-aeaaion 
oonld be tmateea, he conaeqaently then oeaaed to be a trustee. 
The Sheriff ia not prepared to hold that the defender was not 
entitled to vote on the question, having been appomted trustee 
while he held the office of achoolmaater. Bat he thinka it 
muat be held that Mr M'Arthur ia no longer a tmatee, hav- 
ing given in hia reaignation as aoob, which was aooepted by a 
quorum of the trastees; and the resolution of thoae truateea 
aooepting hia reaignation ataading onreduced, must in this 
case be held aa a valid and aubaiating reaolution. The reaolt 
ia, that even if the queation of the defender'a diamiaaal could 
now be oonaidered apart from the reeolution of the quorum 
preaent at the meeting which diamiied him, there are three 
acting truateea insiating, in thia action, against the wishes of 
two, mduding the defender himself as one of the two. This 
is altogether i^iart from any weight which might be given to 
the concurrence of the two members of the kirk-sesaion who 
have been elected in room of Measra Stewart and M'Arthar. 
In regard to the queation of ezpenaee, the Sheriff regreta that 
he is unable to rdieve the defender firom the usual penalty of 
nnsuooessfal litigation, except to the effect of reserving for 
fature consideration the amount of modification which ought 
to be made of the expenses found due to the puraaers, on 
account of costs which may have been caused by tiieir having 
loat the dafender*B letter of acceptance and the minatea of their 
meetingB. While the defender haa been onaaoceaaful in r^ 
taining his office and poaaeaaion of the adho d h o oae and pre- 
miaee, it muat be diatinctiy kept in view that the pniauera 
have prevailed aolely in reepect of their legal right to termi- 
nate the defender'a engagement without reaaona aasigned, and 
not in reapeot of any miacondnct on hia part proved or even 
alleged by the pursuers. 

AeL, W. L. ToDKG, Auchterarder. 

Alt, Jambs Watson, Coupar-Angos. 



28d Juki, 1864. 
SHBBIFF COURT, LAKABKSHIRB— GLASGOW. 

(SunUFFS AUSOK AKD SMITH.) 

Moulds and Uicks v. The Edikbubgh & Glasgow 
Railway Compamt. 

Railway company — Pnblio carrier — Carriers* Act, 1 
William IV., cap. 68. — Certain brittle materials were 
packed in a railway truck specially hired by the sen- 
ders. They were moved by the railway company with- 
out authority into another trucks and on their arrival 
at their destination they were found broken. In an 
action of damages — held that Me contract was special^ 
and did not come under the valuation clause of the 
Carrier^ Act, 

This was an action of damages, the pnrsaers aUeging 
that they had specially hired a track, and that in it they 
bad carefully packed the materials by which they pro- 
duced what is called ^^ the Ghost ;'* but that the defenden 
had shifted them into another truck, without leare asked 
or obtained, and had not packed them properly. 

The Sheriff-Substitute pronounced the following In- 
terlocutor: — 

Glasgow, lit BCaroh, 1864.— Haying hoMd parties* pro- 
ouvaton on tihe doied reo^rd and wlvde pcooow, in point of 



fiwt^ Finds that tiie pQisaen lae for the ndne of OKtun fNdi^ 
ndnable apparatos, and materials which they eakorted tote 
defenders to canr for them from Glasgow to DonteoliBBi 
and which they allege were broken in the tiauit; end ab 
for damages which tiiey allege they suffered m oanseqaaoBof 
the breakage of said goods, i^paratos, and materisb: lU 
that the pursuers themselTeB stote that the good^ sppaate, 
and materials consisted chieay of glass, and eueedad tk 
value of £10, and they do not aver that they dadand ifat 
nature and valne of the goods to the defenders, nor do tb^ 
aver that they gave any notice to the defenders of any ipedd 
circumstanoes which would render the losi of the goodiv 
delay in delivering them productive of more then otdiniy 
injury and damage to them: In Uw, Finds, 1st, That by 
sUtute Ist Will IV., cap. 68, commonly caOed the Cbibb' 
Act, it is enacted, ''That no oommon carrier by lend for Un 
shaU be liable for the loss o( or injury to, any gold or alnr 
coin, or any gold or sUver in a m anu fac tured state, or aj 
precious stones, jewellery, watches, clocks, or timopoo^ 
trinkets, bills, orders, notes, or securities for pajmeittf 
money, stamps^ maps, writings, title deeds, psmtiii^ei- 
grarings, pictures, gold or silver plate, or plated artide^ 
glaea, «*^»% tS\v» in a manufoctured or unmano&ctured itit^ 
and whether wrought up or not wrought up *i*JU*J[ 
materials, furs, or Isoe, contained in any paroal or padc^ 
which shall have been delivered either to be carried tor to 
or to accompany the person of any p a sse ng er inapy^ putw 
oonvevance, when the value of soch articles or proportj cm- 
tained in such parcel or package shall exceed the som of tis 
pounds, unless at the time of the deliveiy thsreoi at tte 
office, warehouse, or receiving house of such common oibmij 
or to his book-keeper, coachman, or other servsot) for tie 
purpose of being carried, or if aooomiianying the P«"Vj 
any passenger, the value or nature of such artides or propoiy 
shall have been deobred by the pecMn sending or ddifmiV 
the same; and the in crea s e d charge therein afler-iiMitaflBOd, 
or an engagement to pay the same;, aooepted by the poos 
receiving such paroel or package." (2d), ^^^5^*^ 
special circumstance exists which renders the Ion of gwdi « 
delay in delivering of them productive of more than oniiuiy 
injury or damage to the owner, those special ciiannrtiw'* 
ous^t to be communicated to the carrier at the timo tM 
goodb are delivered to him, hi order to make him wyJUf^ 
for the spedal and extraordinary damages in case of W « 
non-deUvery: Finds, therefore, that the pursoen hafaiioc 
■et forth a relevant ground of action, sustsias the doftW 
assoihdcs the defenders: Fmds the pursuers li*^ *^^V|2 
of which allows an account to be given in, and nans m 
same to the auditor to tax and report, and deoecna. 

The pursuer appealed, and the Sheriff thereifter pro- 
nounced the following Interlocutor: — 

Glasgow, 27th May, 1864.— Having heard ^^J^ 
laton under the pursuers' appeal upon the ^}f^TZ^ 
appealed against, and made avisandum, and oonnim w 
record and whole process. Finds that this is an a(«0Das w 
instance of the pursuers, the proprietors of "the Gboi^ ^ 



injuries done to it, or rather the huge sheets of I^^JT"^ 
the reflection of which the appearanoe of the ^y^J^ 
duced, in its transit along the defenders' raUway from uiW" 
to Donfermlme: Fiuds it aUeffsd that an e^*'f ^l! 
Ghoet had been advertised at Dunfermline, and that» to enr 

vey the apparatus necessary to produce it, tl» P^^.^^ 
and paid for an entire truck from GUagow to Donfermto^^ 

which the appamtus was carefully and seoursly If*2i5;dtf8 
pursuers: Fmds it aUcged by the pursueis that the *»ttj^ 
changed this truck and put the apparatus into ««»2l!^ 
was packed improperly by their aervants, and tw ooM»q«-r 
was that the gfaaa, when it arrived at Duntemhna, ^"T^ 
broken in pieces: Finds it not aUeged by the pan«w^ 
they told the defenders' servants what the P^^^^rg^ 
or that it was unusuaUy britUe or valuable, or tiu»^^t 
any extra sum for the carriage on that aooount: *™"Vr^ 
is pleaded in defence that, in these ciroamstanoe^r <^r||j^ 
suers, under the Act of 1st ^TilL IV., cap. «8, ?«*• J* JS 
than £10 as the value of the «b<^'S13 



suen, 1 

recover more 1 

thei 

their ( 

the dei«iia«n tiawKing wis afiiiwniiriiB ^■■"'^r''^,^ thati^ 

oommuniQation to the purmMn, or even hitJaftW J^^^ 
> achange im \99mMx Findi il alleged^ thofV^ "»^^ 



) pursuers do not dispute this in the ^'"^^'^^^'tlL yH 
»r case entirely on the alleged ohaogiag of the tm 
) defenders packUig the appaKatuT^saiMlYM j^^ 
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nagligenoe is averred, that the glan was broken to pieoee by 
the efiects of the change, and the improper packing of the 
spparatoB by the railway company's servants, and that the 
parsoen sastained serions loss thereby, which was the result 
of an illegal and tmauthorised act on the defenders' part in 
^|i^«ging the tmck in which the apparatus had at first been 
ptoperly packed by the pursuers: Finds it pleaded further 
that the pursuers did not contract with the defenders as com- 
mon carriers, but that they hired a special conveyance, and 
were deprived of it by the unauthorised act of the defenders: 
Finds tills ipeeUi facti is different in a material matter from 
that contemplated by the Carriers' Act above referred to. and 
therefore that the defenders are not entitled to plead in limine 
that the case of tiie pursuers is excluded by the statute, what- 
eTer may be the result of it when considered along with the 
evidence on the merits; therefore recalls, hoe stcUu, the Inter- 
locator complained of, sustaining the first defence as pre- 
judicial to the action, and reserves the same to be con- 
sidered along with the evidence on the merits; reserves the 
second defence, and all questions regarding consequential 
damage, in the event of any damages being found due; and 
before answer, allows both parties a proof of their respec- 
tive allegations, and to each a conjunct probation, grants dili- 
gence against witnesses and havers, and remits to Sie Sheriff- 
Substitute to fix a diet for taking the proof, and to proceed 
fnrtfaer in the cause as to him may seem just. 

NoTB. — ^The consequential damage alleged seems in a great 
part to be overstrained and excessive in the most favourable 
view for the pursuers; but all pleas regarding that matter are 
xeaerved till the whole case comes to be considered along with 
the proof in the merits. 

Act. J. L. Lang. AIL T. O. Wright. 



24th June, 1864. 
SHERIFF COURT, LANARKSHIRE-GLASGOW. 

(Shxbiffb Sib A. Atjson and Bell.) ' 

Agnes Wilson v. Munoo Laudbh. 

Defamation — Damages — Relevancy — Probable cause, 
want of. — A party accused of theft was taken to the 
police office and searched^ hut no charge made^ and was 
thereupon liberated^ raised an action of damages. The 
summons did not aver want of probable cause — held 
that the libel was irrelevant. 

Tins was an action of damages for having charged the 
puTsner with theft of ribbons in his shop, and giving her 
mto custody of the police, who took her to the police 
office, but, on her arrival there, no charge was made 
against her, and she was liberated. The record was 
made up 1^ condescendence and defences. 

The defender pleaded — Preliminary — (1) the action 
was irrelevant, in so far as laid upon acts or words of 
any parties other than the defender himself; (2) the 
action was irrelevant, in so far as want of probable 
cause is not libelled; Peremptory^(^) under the circum- 
stances stated, the proceeding of the defender were 
privileged ; (4) the statements in the summons, in so fe^ 
as inferring liability against the defender, being un- 
founded in fact, the defender was entitled to absolvitor 
with expenses. 

After a proof and hearing, the Sberifif-Substitute pro- 
nounced the following Interlocutor: — 

Glasgow, 11th August, 1868.— Haring heard parties' pAh 
curators, and resumed oonsideration of the proof, productions, 
and whole process, Finds that, by the Interlocutor of 2l8t 
January last, the preliminary defences were of mutual con- 
sent reserved until the case came to be advised on oondoded 
proof: Finds, as regards the first preliminary defence, namely, 
that "the action is irrelevant, in so far as laid upon the acts 
or words of any parties other than the defender himself,* that 
said defence is well-founded, in as &r as it is not averred that 
the acts and words of other parties were adopted by the 
defender, but it is not well-founded, in as far as such aver- 
ment is made, and under this explanation, and to this limited 
extent^ suflftaans said defence, but ^wad ^tra repelB the same: 



Finds as regards the second preliminary defenoe, namely; 
that "the action b irrelevant, in so &r as want of piobaUe 
cause is not libeUed," that whilst there are certain privileged 
ritnations in which individuals are absolved from le|pd re* 
sponsibility for injury caused by statements made, or acts 
done, unless it be averred and instructed that they were 
made or done without probable cause; in the present instance 
the defender ex faeie of the summons, and in the circom- 
stances disdosed by the proof, was not so sitoated, not bavins 
acted in the dischurge of any oflScial, professional, or penoniu 
duty, and therefore it was not necessary to libel in this case 
the want of probable cause for the wrong complained o( 
seeing that probable cause is no defence (tluwgh it may go to 
a mitigation of damages) to an action fouled on a eiUpa 
oommitted by an unprivileged person, even without an on^mict 
injuriandi (Bortkwtds en Zibd, p. 190 and 811): Therefore, 
and in respect the summons bears that the wrong oomplained 
of was done " wickedly, falsely, calumnionsly, and maliciously," 
repels the said defence: Fmds, upon the merits, that it is 
proved that the pursuer having entered the defender's shop 
on the evening libelled, with the view of purchasing a pieoe 
of ribbon, was suspected by the defender's then shopman, 
John Chalmers, of having abstracted a piece of ribbon from 
.the counter, and secreted it about her person, and he pnUudy 
stated to the defender that he was oonvinoed the pursuer had 
committed an act of theft: Finds that the defender has fiuled 
to prove that this was a true statement, or that the pursuer 
had taken or ooncealed any ribbon: but Finds it proved that 
the defender, having somewhat hastily oome to tiie condusion 
that Chalmers' statement was to be believed, derired that the 
pursuer and her sister should be detained, and went himseU 
in search of a police officer, and notwithstanding that he was 
told by one of the two officers who wero brought to the shop 
that he (the officer) personally knew the pursuer to be per- 
fectly respectable, and that her sister was a teacher in the 
Rev. Mr Blyth's school, he nevertheless sent the pursuer and 
her sister up stairs along with a policeman and some of the 
shopmen, with a view to farther investigation, and when he 
found that Uie pursuer could not be searohed in his promises, 
he gave her and her sister in charge, and they wero taken in 
custody to the police office, through the public streets, after 
having been branded as shoplifters in the presence of a good 
many customers and others who, had been attracted by the 
altercation: Finds that the said John Chalmers, who went to 
the police office, rofused to make any charge thero against the 
pursuer and her sister, and they wero forthwith liberated: 
Finds that although Chalmers was the party primarily to 
blame for this treatment of the pursuer, and though thero is 
no reason to believe that the defender acted from any precon- 
ceived malice, he is nevertheless liable in solatium to the 
pursuer for the part he took in the above defamatory and 
injurious proceedings: Thereforo ropels the defences, and 
decerns against the defender for the sum of twenty pounds 
in name of damages and solaHtun: Finds the defender also 
Uable in expenses; allows an account thereof to be given in, 
and romits the same to the auditor to tax and roport. 

This Interloctuor was appealed, and after a hearing 
the Sheriff pronounced the following judgment: — 

Glasgow, 26th April, 1864. — Having heard parties' procu- 
rators under their mutual appeals upon the Interlocutor 
appealed against^ and having made avizandum with the debate, 
and theret^Pler considered the record, proof adduced by the 
parties, and whole process, in respect it is necessary to libel 
want of probable cause, as well as malice and injury, in an 
action of damages for injury caused by statements made or 
acts done against a private party as well as apublic officer; in 
respect tiie proof established tliat the defender in the present 
case was informed that the theft which was charged against 
the pursuer had been committed, and it is proved that the 
information was founded on probable cause, seeing the theft- 
ous act is distinctly sworn to by one witness, and a corrobo- 
ratory fiict by another: Finds tiiat, both on the question of 
relevancy and on the proof, the defender founded on the want 
of probable cause being averred m the libel, and the prssence 
of probable cause is established on evidence: Finds iSsrther, 
that thero is no malice established against the defender, nor 
any act done by him which was not warranted in the ciroum- 
stanoes, and that the defence against the action is well-founded; 
therofore, alters the Interlocutor appealed against^ sustains the 
defences, and assoilzies the defender from the conclusions of 
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the ftotion; bat on ih« questioii <ii ezpanMS, on the whole cir- 
eoraetancee of the oese, finds no «ipeDBe« doe, and decerns. 

Hots. — ^The preliminary defenoe, founded on the want of 
any allegation on the smnmons of want of probable caose, was 
of miitnal oonsent reserved to be considered along with the 
merits, otherwise it wonld have been adjudicated upon by the 
Sheriff-Substitnte before letting the case go to proof. It is 
established by the proof which has been led, that the pursuer 
offered to be searched, and that she was taken to tiie police 
o£9oe for that purpose, as it could not legally be done except 
there, and by the police officials; but as the defender's shop- 
man, Chalmers, who accompanied the party to the police 
office^ did not insist on the charge against the pursuer and her 
sister, they were forthwith liberated, and no search took pUoe. 
But enough seems to be established in the proof to make out 
that the omission to allege in the libel want of probable 
oause was not done ex prepotUo, as probable cause hag been 
sufficiently established. As the charge made against the pur- 
suer was not insisted in by the defender or his shopman when 
the pursuer was taken to the police office, the presumpUon is, 
that although the defender had probable cause for what he 
did, yet the pursuer was in reality not guilty of the charge 
which had been made against her; and therefore, although the 
defender seems entitled to absolyitor, he has no cbdm for ez-. 
penses. And as no charge affecting the pursuer^s character 
has thus been made out, it is to be hoped she will not be per- 
manently deprived of the situation which it is said she had 
lost» or was in danger of losing, in oonsequenoe of the proceed- 
ings which gaye rise to the present action. 

Act, R. MVmjjQOH, Alt. J. Naumtth. 



27th Jvhb, 1864. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Mb SHSBirF Stbathkbk.) 

Browk & Co. V, Habdie and Livingston. 
Sequestration— Competing hyix>iheca.^Sequestration was 
executed against a tenant in February, 1863, for rent due 
far the year commencing WhiUunday, 1862. He de- 
fended the sequestration process, which was not disposed 
of tiU November, 1863. He was warned away in April, 
and removed at Whitsunday, 1863. The landlord was 
not aware of the removal tiU June, The effects had 
been removed to another house occupied by a son of the 
tenant. In the sequestration process warrant was 
obtained to bring back and sell the effects removed. 
The new landlord applied for interdict against the sale. 
Held, that the nexus of sequestration rendered the first 
landlord's right of hypothec special; that there was no 
mora; and that his right was preferable to the second. 
This was interdict to prevent the sale of certain seques- 
trated effects, which had been placed in a dwelling-house, 
the property of the defenders. The defenders sequestrated 
this tenant in February, 1863, for the year's rent, com- 
mencing at Whitsunday, 1863. The tenant defended 
the sequestration, and it was not decided till November. 
Meantime, the tenant had been warned away, and had 
removed at Whitsunday, his removal with his furniture 
being unknown to the defenders. The furniture had 
been removed to another house, tenanted by his son, the 
new landlord believing that the furniture was his tenant's 
propertv. The old landlords obtained warrant to remove 
and sell; the new landlords applied for interdict. Both 
parties had agreed to abide by the judgment of the 
Sheriff-Substitute. 

Having considered the dosed record with reference to the 
joint minute of admission for the parties, they having therein 
agreed to take and abide by the Sheriff-Subetitnte's judir- 
moit, Finds it admitted that, about February 18. 1863, the 
defenders, on a petition for sequestration at their uistance 
agamst John Campbell, referred to in the defence, obtained 
warrant sequestrating CampbeU's effects, then situated in 

Li^^i^'^^'^^T ** ^'*- ^^ ^* '^*"^' S*^*' Kingston, in 
7^^^^'a^^ ^' Payment of £16, being the rent tiieiiof, 
wS;l^ ?*^^?!!f ^"^ ^^ y^^ commencing at the term of 
Whitsunday, 1862; and under that waiLit the rffocts 



sequestrated were inventoried and secured by an officer of 
Court, but the tenant Campbell appeared and defended the 
sequestration process thus instituted: Finds it admitted 
that, in April following execution of the sequestration, the 
defenders caused the tenant to be warned to remove from 
said dweUing-honse at the ensuing term of Whitsimdaj, 
1868, and he accordingly did remove, taking with him the 
sequestrated effects and others at that flitting term; never- 
theless, the defenders were nnaware of the removal ontil 
the month of June: Finds that having so removed, the 
tenant Campbell placed said efifoots in a dweUing-hooae be- 
longing to the pursuers, situated at St James' Teiraoe, Pol- 
lolcshaws, and which had been let by their factor to Waltsr 
Campbell, the tenant's son, for the year from Whitaonday, 
1863, the factor believing that these effects belonged to him, 
and were pot in sud last-mentioned house sabjeot to the 
pursuers' right of hypothec: Finds that the defieiiidera weie 
also ignorant of the place to which the tenant had oarrisd 
sud effects until the month of September or October Finds 
that in said sequestration process the tenant's defenoes were 
repelled, and final judgment pronounced on 27th Novem- 
ber, shortly after which the defenders obtained waKiant to 
remove said sequestrated effects from the puraaeta' said 
house: Finds that the pursuers, on the narrative that these 
effects had beoome subject to thkr right of hypothec for As 
current year's rent, and that that right was in dsDger of 
being defeated by the defenders' proceedings^ pr aso ntad this 
applSsation, whermn interdict of the defenden' intended 
sale is oraved. In these circumstanoes. Finds, in pmnt of 
law, that by operation of the aequettiartion imposed in Feb- 
ruary, 1863, and the inventorying and seonring the asmSb 
which sttcoeeded, a nexus was laid on said e&ecta, rendering 
the defenders' right of hypothec for the rent speoal, and 
which no act of the tenant not of his son oould frnstrste: 
Finds that in consequence of the opposition which continued 
to be offered to the warrant of sale, for which, in said 
sequestration process, when the rent fell due, the defonden 
were insisting they were unable to obtain it until the 
term of Martinmas had passed, and when said efieds 
had already been in the pursuers' house abont mx monthly 
but that delay not having been occasioned by mora, or 
by any &ult attributable to the defenders, they have not 
thereby been prejudiced: Finds that said effects, although 
placed in the pursuers' said dweUing-hoose while under a 
nexus of sequestration, of which at the time thev knev 
nothing, were subject notwithstanding to their daim of 
hypothec subordinate to and only after the defondera* claim 
for rent and consequents had been fully satisfied; llierefore 
sustains the defences, recaUs the interim interdict, and 
assoilzies the defenders from the conblusion of the aetioa: 
Finds the pursuers liable in expenses, allows an account 
thereof to be lodged, and remits the same to the auditor to 
tax and report, and decerns. 

Note.— A landlord will not forfeit his right of hypotine 
after sequestration unless by acts of his own in dealing with 
the tenant, or by excessive mora, for example, deafing with 
the tenant, by accepting a bill for the past due rent m r»> 
spect of which sequestration had been used, as In Shvewsm 
V. WCuiUkh A Niven, 25th Bfay, 1831, 1 Shaw, 80; aad 
by such deUy as would, on the priadples of oommon law, i» 
fer a loss of the privilege, 2 BdTs Oom., 8d edition, p. 34. 
What amount of delay would lead to the result is a qneskna 
of circumstances. Tlie privilege might also be forfnted, 
perhaps by the landlord tacitly acquiescing in the sequel- 
trated effects being removed from his own to another pro- 
prietor's house wifiiout asserting his right — a point which 
seems to have been raised but was not dedded in an en- 
named case referred to in BeU on Leases, 4th ed., pi 399, 
foot note. But here the delay was not caused by the de- 
fenders. They appear to have been as diligent as the yrognm 
of litigation wonld admit, and they in no respect dealt with 
the tenant so as to weaken their right Then the CMtttst 
the defenders did not know of the e&cts having been removed 
till June, after the term at which the removal ooeoned, aad 
were unacquainted, besides, with the place to which the 
effects had been taken tiU September or October foUotni^; 
precludes the idea that the defenders were aoquieedng ia 
what had been done. In about a month after they osme 
to know where the sequestrated furniture had been oarried ts, 
they took the steps which led to this action. 

Act, AlKlfAN. Alt, W. BULJ 
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4th July, 1864. 

SHBBIFF COUBT, LAKABKSHIRE— GLASGOW. 

(Shkbifts Sm A. Aubon ahd Smith.) 



Stewabt v. Commsbcial Bank. 

Summary— Interdict— Ezpensee— Appeals, roles as to. — 
An interdict was granted against a sale ex parte and 
in limine, hut after a hearing was recalled. Be/ore an 
appeal was noted the sale was carried through^ and ihe 
Sheriff-Substitute found the respondents entitled to ex- 
penses. On appeal,, this was recalled^ and expenses 
found due to neither party, 

Rtdes recommended for appeals^ especially applicable to 
summary action. 

This was a petition for interdict Interim interdict had 
been granted, but on a hearing had been recalled. The 
day after the recall of the interdict, and before any 
appeal had been noted, the sale sought to be interdicted 
bad been carried through. There was thus nothing to 
interdict when the case came again before the Sheriff- 
Sabatitute, and he dismissed the action, and holding 
that the respondents had been snoceBsftil in opposing the 
petition, he fbund them entitled to expenses by the 
ibllowing Interlocutor: — 

Glasgow, May 8, 1864. — HaTxog heard parties* procaraton 
on the dosed record and whole process, In respect it is ad- 
xnittod that the only question that now remains is that of ex- 
penses; and in respect the respondents have been entirely 
Buccessfol in opposing the petitioner's craving for interdict, 
dismiSBeB this action: Finds the petitioner liable in expenses, 
of which allows an account to be given in, and remits the same 
to the auditor to tax and report, and deoems. 

Tlus Interlocutor was appealed, and after a hearing 
the Sheriff pronounced the following judgment: — 

OlasgQw, June 2, 1864. — Having heard parties' procura- 
ion imder the pursuer's appeU, upon the interiocutor ap- 
pealed against, and whole process, Finds that the matter 
uiTolved in the present process Lb merely the question of 
expenses, as tiie interdict granted in limine was recalled before 
the sale tooAc pLaoe; and the sale so carried through was not 
in breach of any subsisting interdict, seeing the interim inter- 
dict, granted %n ^tmute, was on 2d March recalled by the 
Sheriff-Subetitute on hearing both parties, and the sale was 
carried through on the following day, 8d March, at twelve 
o'dook, before the Interlocutor recalling the interdict had been 
broui^t under appeal, or any ddtiveranoe thereon was pro- 
nounced by the Sheriff: Finds that there was nothing illegal 
on itke respondents' part, even although it had been intimated 
by the pmsner^s agent, verbally, and in writing, to the respon- 
dents' agent, that he was going to appeal ag^iinst the Inter- 
locutor recalling the interdict, sedng that a declared intention 
to iH[>peal, however explicit, cannot be held equivalent to the 
actual lodging of an appeal: Finds, however, that by carrying 
through the sale so shovtiy after the recall of the interdict, and 
after an intimation by the pursoer^s agent of an intention to 
appeal, although no appeal had been lodged, the respondents 
withdraw from the Court the means of judging of the validity 
of the reasons alleged for applying for interdict and compelled 
the Coort, as was actually done, to refuse the craving for the 
interdict, not upon the merits of the demand, but on the 
ground of the sale having been carried through before the 
grounds for removing the interdict could be conndered: Finds, 
in these dzcumstanoes, that the respondents, having by their 
own act deprived the Court of the means of judging of the 
merits of the application, they have forfeited their ^dm for 
expenses, which they unquestionably would have been entitled 
to if the application for interdict had been dismissed on its 
own merits: Therefore, alters the Interlocutor, and finds no 
expeasfls due to or by eitiier party, and decerns. 



NoiB. — ^liiis case is a very important <me in point of pre- 
cedent on a very important point of form, because oases are 
oonstantiy occurring in which an interdict is granted in limine , 
by the Sheriff-Substitute before hearing both parties, and then' 
recalled upon hearing them upon it; and the party who has." 
been unsuooeesful intends to appeal against the Interiocutor,, 
and indicates an intention so to do. In such a oase it is some- . 
times no easy matter to say how matters are to be arranged' 
in the interval, generally extremely short, at least in uus 
Court, between the deUveranoe of the Sheriff-Substitute and 
the judgment of the Sheriff upon the appeal. On this point 
the following rules appear to be consonant with the statute and 
legal prindple: — 1. If the interdiot has been continued by the 
Sheriff-Substitute without any limitation in point of time, of 
course it remains in force till recalled by the Sheriff. 2. If 
the interdict is refused or recalled by the Sheriff-Substitute, the 
party against whom it had previously been granted becomes 
reinvested with the right to proceed with &e diligence, or 
other thing sought to Im interdicted, and that even although . 
an intention to appeal is intimated in the most formal way, 
because nothing can suspend an Interlocutor once pronounced, 
except the actiud lodging of an appeal. 3. If, therefore, the 
party applying for the interdict wishes to have tiie nexus oon- 
tinued before an appeal is lodged or discussed, what he must 
do is one of two tlungs — either instantiy, on tiie Interlocutor 
recalling the interdict being pronounced, mark an appeal, and 
crave to be heard orally upon it, or move the Sheriff-Substitute, 
when the Interlocutor complained of is pronounced, to supersede 
execution upon it for a limited time, as for 24 or 48 hours, to give 
the party applying for the interdict an opportunity of bong 
heard before tiie Sheriff upon the appeal. The Sheriff never ' 
fails to hear parties upon such appeals the moment the appeal 
is lodged; and it is by one or other of these methods only that 
the desired object of having the interdict continued or kept in 
force till the appeal ia disposed of, because it can never ho for 
one moment imagined that the recall of an interdict is to re- 
main inoperative for seven days, being the period that a party 
under the statute has the right to lodge an appeal a^unst any 
Interlocutor which can competenUy be appeued against. 



5th July, 1864. 

SHERIFF COUBT, ABEBDBENSHIBE— 
ABEBDEBN. 

(Mb Shbrifv Waibon.) 



North op Scotlai^d Baite v. Walker's Tbubtbe. 

Sequestration — Joint obligants— Banking for interest.-— 
Held, that a creditor who had three obUgants, conjunctly 
and severally bound to him by a cash credit bond, and 
who had drawn from the sequestrated estates of the three 
debtors dividends amounting in aU to 16« ^dper pound 
on the amount of his debt^ with inUrest tiU the date of 
sequestration, was not entitied, on a second dividend at 
ihe rate of 9s Sd per pound being declared from the 
estates of one of those obUgants, to participate in that 
dividend to a greater extent than Ss 2id per pound, to, 
the effect of drawing interest on his claim after the date 
of sequestration down to the date of payment, although 
there were not funds sufficient to pay the general body of 
creditors on that estate 20s per pound on thwr debts aa 
at the date of sequestration. 

By cash credit bond, dated in 1859, Alexander Low, 
Alexander Walker, and James Low, bonnd themselves, 
conjunctly and seyerally, to pay to the appellants all 
Bums that might be dne on an acconnt*cnrrent kept in 
the books of the appellants in the name of Walker, not 
exceeding in all £800 of principal, with interest till psid. 
The estates of James Low were thereafter seqaestratod 

H* 
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on 7Ui March, 1862, and thofle of Alexander Walker and 
Alexander Lov were sequestrated on 4th Aprils 1862. 
The appellants lodged claims for the sam doe under the 
bond on the whole three estates; and drew thereon from 
James Low's estate 8b 4d per pound, fhym Alexander 
Low*8 estate 8s 9}d per pound, and from Walker's estate 
4« 8d per pound— in all 16s 9}d per pound. Upon a 
seoond and final diyidend, at the rate of 9s 8d per pound, 
being declared from Walker's estate, the trustee admitted 
the appellant's claim to a participation in that dividend, 
under the qualification that the appellant should not 
draw more from Walker's estate than would, along with 
the diyidends already reoeired by them from the other 
estates, make up 20s per pound on their debt as at the 
date of sequestration; and quoad uUra he rejected the 
claim. The present appeal was then taken, on which a 
record haying been made up, the ShetifT-Substitute pro- 
nounced the following Interlocutor: — 

HaTing oonmdered the dosed noord. Finds, in point of fact, 
that the appeUants daim to be ranked on the bankrupt estate 
of Alex. Walker, fanner. Mains of Hsariewell, for £299 48 Id 
steriing, the amount of a cash credit bond granted by Alex- 
ander Low, James Low, and the said Alexander Walker 
(all of whose estates have been sequestrated), with interest 
to 4th April, 1862, the date of Walker's sequeetntion: Finds 
that on tills daim the appdlants haTe drawn from the seques- 
trated estates of the said Alexander Low, James Low, and 
Alexander Walker, dividends at the rates of 8s 9id, Ss 4d, 
and 4s 8d per potmd respeotiydy, equal in all to 16s 9Jd per 
pound: Finds tiiat, by tne deli?eranoe appealed against, the 
trustee has found the appellants entitled to draw, as a seoond 
dividend from Alexander Walker's estote, £48 5s OJd, 
equal to Ss 21d per pound — ^making, along with the before- 
mentioned ihiee dividends, 208 per pound on the whole dsbt 
claimed on by the appeUants, which indudes interest to the 
date of the latest sequestration (Walkei's): Finds it admitted 
that the whole funds of Alexander Walker's estate are insuf- 
ficient to pay the general body of creditors 20s per pound on 
their debts, with interest to the date of sequestration, but 
only a much less sum: Finds, in pomt of law, that, in these 
cirenmstanoes, the appellants are not entitled to draw interest 
on their daim for any period after the date of awarding seques- 
tration: Therefore diBmiiweB the appeal, sustains the trustee's 
deliverance complained of, finds the appellants liable in ex- 
penses of process, eta 

Kon. — ^The dividend of 3s 2|d appealed against extan- 
gmsheB the daim of the appeUants as lanked, in terms of the 
Bankrupt Statute. But they plead that they are entitled 
to the fuU amount of the dedared dividend, to the eflbct of 
recdving payment of interest, amounting to £11 8s S4d, 
whidi has accrued between the date of sequestration and 
10th June, 1863; that is to say, that they should be paid in 
fuU of their daim, prindpal and interest to this date, while 
the other creditors are only being paid 14s 4d on their debts 
as at the date of sequestration. They say that there is no 
provision in the statute authMtsing a trustee to dedare a 
dividend of one rate per pound to one ordinazy creditor, and 
another rate to another ordinaty creditor; and probably there 
is no^ but the whole tendency of the statute is so to equalise 
the dividends as that each creditor shaU receive an equij and 
proportional amount on the daims ranked. And it may be 
jiotioed that the dividend of Ss 2id amoonts to £48 fis 0}d, 
whUe a dividend of 98 8d would yidd more than three times 
that amount) and greatly more than extinguish the £11 88 54d; 
so that, in any view, the trustee must dedare a different rate 
of dividend to the appeUants and to the other ordinary credi- 
tors. No doubt, if, after aU the debts ranked have been dis- 
diarffed, there be a residue, the appellants wiU then be en- 
titled to daim out of sudi residue the foU amount of the 
interest on thdr debt in terms of law; but tUl this reddne is 
dedared, the Sheriff-Substitute is of oinnion that they must 
rest satisfied with 20s per pound on thdr daim as ranked. 

Ad. WiLUAx F. Oao. AU. Jahis ft GaoBQB Oollh. 



fini JuLT, 1864. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(Mb SHBBirr Babolat.) 



Nkto Gbboo, poulterer, Kirkgate, Perth, r. H. W. 
Palmkr, Captain, 74th Begioieiit, and commandiog 
the depot, and President of Officers' Mess, Perth 
Barracks. 

Regimental Mess— Messman. — Cireumttanees in idUel 
hdd that a regimental mest was not liable for dAU 
incurred (y their messman to tradesmen. 

This is a sommons for £5 lOs 4d, the amount of an sc- 
count commencing 2d September, 1863, and ending 8th 
January, 1864, for furnishing of poultry for the milxtary 
mess at Perth Barracks. 

It appears that Andre' Godtfomeau had at a pieriois 
period acted as messman at the bsrracka before the arrival 
of the 74th depot, and after an interral of about a yesr, 
resumed the office on their arriral. 

It is not disputed that the furnishings chax^ wen 
all supplied to the messman, and by him used for the 
purpose of the men table, and that, during the whole 
period of the furnishings, Captain Palmer, as aenkr 
officer, was in the command of the depot, and president 
of the mess. 

The 74th arrired in Perth in April, 1863, and on 12tk 
May there appeared in the Perth Courier the following 
adrertisement— ^^The officers of depot, 74th Higfalanden, 
will not be responsible for debts incurred by the messmsa 
or any of their serrants, unless they receired wiitteB 
orders signed by one of the above officers. — ^Pertb Bar- 
racks, 11th May, 1868." 

The messman obtained supplies from yarious tradesmeD. 
In the present instance it is not pretended on the one hand 
that any spedal notice of non-liability of the officers wai 
giren the pursuer, or that he had seen, or was in the 
knowledge of the adrertisement above quoted. On the 
other hand, it is not pretended that any special orden 
either verbal, or in writing, or guarantee was given the 
pursuer by the officers. The pursuer entered in his books 
the supplies na io^^the officers* mess^ without referenoe 
to the names of the messman or the officers. It is alleged 
that special notice of non-liability was made to the wine 
merchant, who is said to be the largest creditor, and who 
has not as yet prosecuted for his claim. But there srs 
obvious reasons why in wine the officers might select the 
merchant, and yet protect themselves from liability Ij 
spedal notice. 

The messman in the beginning of this year absconded, 
leaving heavy claims unpaid to the tradesmen, and for 
these they seek to render the officers liable. 

The officers had a contract with the messman in the 
usual mode adopted in similar circumstances, whereby he 
made certain stated charges for meals which were perio* 
dically paid to him without requiring production of 
discharged accounts by the tradesmen to him. It is 
understood that there is some balance unpaid in the 
hands of the officers, which may be made a divisiUs 
fund amongst the creditors; but the creditoEB maintsin 
the liability of the offioeiB for (he whole amount, on thd 
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ground that the meBBman was their serrant, and the 
aapplies vere for their benefit. 

The pnrsner specially founds on the following section 
In the '^Queen's Regulations and Orders for the Army, 
dated Horse Guards, Ist December, 1859." ''The 
establishment of a regimental mees upon a well-regu- 
lated system is an olgect of the utmost importance, and 
requires the unremitting attention and superintendence 
of the commanding officer, who is responsible that all 
the accounts are regularly kept and checked— that each 
member pays his bill every week, and that the trades* 
men who supply the articles for the use of the mess are 
cautioned against giving credit to the messman — officers 
and not the messman art responsible to tradesmen for 
outstanding claims against their mew." 

A oorrespondence ensued between the solicitor for the 
creditor and Captain Palmer, and the matter having 
been brought before the military authorities on the 4th 
May last, the Adjutant-Grenenil announced that " the 
explanation of Captain Palmer, rektive to the debts 
contracted by the late messman of the depot, appears 
satisfactory to his Royal Highness the Commander-in- 
Chief." 

After hearing parties fully on the case, and carefolly 
considering the matter, the Sheriff-Substitute has formed 
opinions on the following pcnnts: — 

Isty There can be no liability in the defender as officer in 
oominand or president of the meae. Sach is not a oorporate 
body. It would teqoire indlTidual guarantee on his part to 
reader him personally liable, unless he has rendered himself 
Habia by neglect of poeitiye duty required of him. 

2d, The mess not being a corporate body, there can be no 
joint and aeyeral liability on its members; it was understood 
at the hearing that the defender had allowed himself to be 
called as sole defender instead of summoning each individual 
officer forming the depot during the period of the furnishings; 
each member could not be rendered liable for more than his 
share of the daim while he was a member of the mess. 

3dy It was stated that, besides the officers of the 74th, dur- 
ing some period of the daim the officers of a hussar regiment 
weve also members of the mess, and who had now left. This, 
and the notorious fact that officers of a depot are often 
changed, or absent on leave, tends far to show that the mem- 
bets of a military mess cannot^ in any yiew, be held as debtors 
for soppUos made to the messman while they are not mem- 
bem of the mess. 

4th, It will be kept in view that the messman was not the 
serraat of the officers, ordering supplies directly for them, but 
the contractor furnishing them with meals at fixed prices. 

6tb, The pursuer relies mainly on the rules in the Queen's 
Regulations, but it appears to the Substitute that^ howoTer 
wise and well calculated such order is to uphdd the credit 
and honour of the army, it cannot be foundea on by trades- 
men to render officers of the army liable to dealers any fur- 
ther than they are at common law. Its aim, obviously, is to 
prevent defaulters amongst the officers themselves, and that 
tradesmen be cautioned against giving credit to the messman. 
If the tradesmen s ive no credit to the messman, Uiere ought 
to be no outstandmg claims; and, if there be sudi, the officers 
are authoritatively warned, by their official superiors, that 
they will by them be held responsible. The regulations are 
noi pMie laws, but merely for the order of the army. If the 
cfficms make themsdves liable at common law, they could be 
nowise relieved therefrom by any contrary rule iu the Queen's 
Begnlations any more than they are, as now sought to be made, 
sddy liable by the rule above quoted, unless they are equally 
so at common law. 

6th, The officers rely on the advertisement above quoted. 

» Hie pursuer meets this, first, by the plea that such advertise- 

; ment, and the special notice to the wine merchant, afford 

evidence of the necessity of such caution to avoid liability; 

and, nixt, that the advertisement, both in its terms and Uie 

(haaoel through which pronulgated^ was iosuffident to give 



protection. If the officers are not liable at law, the advertise* 
ment and spedal notice would not infer liability; this only 
showed their compliance with the army regulation, and desire 
to protect their own respectability and credit with the public, 
and to guard tradesmen from loss. It was objected that there 
was only one advertisement in one of three weekly newspapers 
poblidied in the garrison town, and that the least in circular 
tion; but it was answered that it is the oldest newspaper in 
Perth, and the earliest published in the week. The terms of 
the advertisement are also made subject to criticism, the 
caution being against giving credit to ** messmen or any of 
thdr servants," thus ezpresdng metsmen in the plural, daad- 
fying them with servants (not using the words "other ser* 
vants"), and not saying, in so many words, supplies to the 
me«. The written orders are also said to be g^ven to the 
tervants, and not to the tradesmen. This does appear to be 
hypercritidsm, and no person of ordinary intelligence could 
otherwise understand the caution than as applying to all debts 
contracted for the officers, not authorised by written orders by 
or from them to the tradesmen. 

On the whole, the Substitute is of opinion that in the 
absence of any express orders or guarantee by the officers, 
they are not liable for the pursuer's claim. There may be a 
degree of blame on their part in not having more strictiy 
complied with the very prudent regulation of the War Office, 
and giving espedal notice to the dealers supplying the mess, 
or in seeing that the messman either dealt in cash with them 
or produced disduuged accounts before they paid him thdr 
periodical biUs. But whatever amount of blame might be 
thus imputable to the officers when called to account by 
their superiors in the army (and the commander-in-chief has 
absolved them from blame), it falls far short of such ctd^ as 
could fix on them liability to which otherwise they are not at 
law subjected. On the other hand, the pursuer was to blame 
in giving credit to a person whom he must have known waa 
only the contractor for fumisbing food to others, and to oon« 
tinue this credit for a period of four months without obtuning 
any payment to account or giving any notice to the officers of 
the mess, who, his book shows, he knew were receiving the 
benefit of his supplies. The Substitute was informed the pre- 
sent is only one of many amilar claims, some of larger amount; 
and on the whole, to a considerable extent. This fact can no- 
wise affect the judgment to be given on the particular case, 
further than to induce the utmost deliberation on the part of 
the Court, and which it has accordingly recdved. It doubt- 
less vi a case of hardship in whichever way it is decided, but 
as there is no principle in mere hardship, the case falls to be 
dedded by legal rule, and the Substitute can find none to ren^ 
der the defender or the officers liable for the debts of their 
ddaulting messman. 

These notes having beeen submitted to the Sheriff* 
Principal, he intimated his concurrence therein. 
Act. MaoLubh. M. BlaCS. 



7th JotY, 1864* 



SHEBIFF COURT, KINCABDINESHIRE— 
STONEHAVEN. 

(Ha Shbsiff Wilson.) 

Egos v. Martin; Walker v. Martin. 

Master and Servant. — A farm-servant is not entitled to 
leave his master's service, even to go to a hiring market^ 
without leave asked and obtained, before 12 o*clock 
noon of (he term day. 

The pursuers were servants of the defender, who was a 
farmer, and they sued him for their wages, which he had 
refused to pay them in consequence, as he alleged, of 
their having illegally and unwarrantably left their service. 
It appeared that they had left on the morning of the 
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teno-day, withoat leare, the defiander m^it>»Ai«tng that 
they were not entitled to leare without hk ipecial per- 
miadon hefbre 12 o'clook noon. The judgment of the 
Sheriff ezplains the oircnmstancee: — 

In thaw CMM the qaastion rused U whether two (krm- 
•erraatiy one a led, and the othor a ploughman, who laft 
their employment about 7 o'clock on the moniing of the term- 
day, in plaoa of leaving at noon, ware jostified in bo doing. 
Though the came di£kr in detaU, they aie both governed by 
the aeme leeding principle, namely, that twelve o'clock noon 
6f Whitaonday ia the tagal term, and that» if a aervant la to 
leave before that time, he must be joatified in doing ao, either 
by ezpreas bargain, or by a cnatom ao general and uniform 
that It muat have been in the view of both oontraetinff 
partiea. 

In neither of the preaent caaea ia it alleged that there waa 
any expraas bargain entitling the partiea to leave before the 
arrival of the legal term. 

In the caae of the hul, the reaaon jOeaded for leaving before 
the legal term waa, that he waa going to a feeing market; and 
in the ciroumatanoea, had he given any aatiafactory proof that 
that really waa hia reaaon for leaving, it would have been 
auffident. But the maater aaya he never waa aaked to allow 
the Ud to leave for that purpoee, and that if he had been 
aaked to do ao, he would have given permiaaion. On the 
other hand, the hul (and the ploughman who happened to be 
preaent) aaid that he did mention for what he wanted to 
leave. In thia conflicting atate of the teatimony, we moat 
look to what followed. We find that the lad, in pUoe of 
going to the feeing market he named, went off to hia home, 
a diatanoe of aome ten milea, in an oppoaite direction, and ao 
fiv from the market that it waa impoaaible he could reach it 
In time for hiring, and that in truth he never went one atep 
towarda it. In thia atate of the UeiM, he cannot be beU to 
have Droved that he left hia employment for the purpoee of 
attending a feeing market 

The caae of the ploug^iman ia more difficult. Some proof 
haa been led aa to a cuatom of married farm-aervanta leading 
on the morning of the term«day, in order to have time to 
remove their furniture. The proof aa to thia cuatom waa 
acaxoely definite enough to set aaide the legal term, for it 
hSM to ahow whether the practice waa one eziating aa of 
legal right, or whether it exiated aa a matter of privilege 
granted by the old maater to oblige the aervant, and— aa 
mudi aa the aervant—the new maater, and had thua ita 
oii^ merely in that feeling of mutual good-will without 
which the reUtion of maater and aervant beoomea nothing 
except a aouroe of annoyancea. But auch aa the cuatom waa, 
the pnmier did not prove that it waa applicable in hia caae* 
which waa peculiar, for though he waa a married aervant, he 
hved in the bothy and hia family lived at a diataace, and he 
waa to all intents and purpoaea, in ao far aa concerned hia 
maater, an unmarried aervant Thua he alao haa failed to 
prove a valid ezcuae entitling him to leave before the ezplzr 
of the term of hia employment 

There were two minor pointa raiaed in the aecond care. 
Uponthefiratoftheae, aatothelawfuhMM of an order that 
waa given, I need aay lUtle, except that the order waa 
appMently qmte a legal order, and that nothmg waa proved 
in thia care to ahow that ito nature waa uiOawful. The 
aecond of theae minor pointa waa, whether the wagea should 
be £5 or £!^ lOa, and on it I think the bahmoe of the evi- 
dence ia with the aervant 

Ihe reault of my opinion on the main queation being that 
neither the lad nor the ploughman have proved that thev 
were jnatified in leaving before the legal torn, they muat 
enbmit to aome deduotion from their wagea. From the 
ifngea of the former I propoae to deduct 2a, and from thoae 
of the latter 5a, together with expenaes. In glring thia 
deouDon I have to add that I have been much guided by the 
cuonmatance that aimihur deoiaiotta have already been pro- 
nounoed in the Sheriff Courta of Forfarahire and PertibaUre 
{SooaUh Law Moifodne, N. S., VoL iL, p. 32). 

4«fc OaOQun, AU. Fajjooswl 



9m July, 1864. 

8HEBIFF COURT, PEBTUSHIRB— PEMBL 

(Snurn £. S, Qobdov utd Dm BaBGLax.) 



JoHK M^MnxAK V. James Bbaddis, Joa. 

Penonal injory— Reparation. — Damages awarded far 
itkjuriei sustained from defective machinery. 



This wae an action of damages for injtny sutuDed by 
the fidhng of a trmTellIng crane, the aame aa fcnlted ia 
the death of a workman, as reported on page 9S of YeL 
n. of theee Reports (New Seriee). The action also eon- 
clnded for damages arising to the porsiier of tliepfu— t 
action by reason of the fhll of a Derrick crane whieh wsi 
snhstitated for the crane which had prerioiisly \mkm 
down, and by which second fall the prasent pntsaer snf- 
fored the more severe Injoiy. > The following Interioca- 
tors were pronounced: — 

Perth, 2Ut April, 1864. — ^Having heard partiea' procnratony 
and made aviamdum with the cauae^ flnda, uider the fint 
eonclnsion of the aummona, Firit, at maUer o//ac^ Finda that 
the purauer, John M'Millan, waa employed aa a labourer ct 
quarrier, in the aerrice of tiie defender, upon a moveable or tm* 
veUing crane at the quarry of Newhonae; Second, that on Satur- 
day, & SOth Nov., 1861, whilat at hia aaoal employaBsat on 
aaid crane, he waa, by the breaking of part of the atac>*K 
thereof, thrown down into the quarry, whereby he anatHatd 
aerioua bodily injuriea, in eonaequenoe of which he waa aa 
inmate of the Perth City and County Infirmary from eaid data 
until the 5th of December following, and wai, ia all, about ax 
wceka nnaUe to work in oonaequenoe of aaid injoriflB; TUr^ 
that the breaking down of the aaad ataging waa oecealanad by 
the fault of the defender, in not having the aame ia a proper 
and auffident atate to bear the weight put upon it on the mid 
oocaaion, and not in oonaequenoe of aay blame or fruilt of tht 
purauer or any of hia fellow- workmen; therefore Fiad% ai 
aiatter of Uno, that the defender, aa the employer of the par 
auer, and by whoae orden and for whoae benefit the eaid al*^ 
ing and crane were conatnioted and uaed, ia liable for the aoa* 
aequeaoea reaulting from the fall thereof; aareaice tiM paumai^ 
damage at £20, and for that aum deoema. 

With reference to the aecond oondunon of the — *— «^ 
Fhida that the purauer did, on the day libelled, enataia ae«an 
injury whilat working at a Derridc crane^ in the dnfandw*i 
service, by the looaening of one of the handlee thereof, caa«f 
him being atrock on the forehead by the other handle^ at nAidi 
he waa at the time working; but finda it not proved aa Ubafled 
that the aaid injuriea were oocaaioned "by the fiioh^ cn^iabb 
negligence, or caraleaBneas of the defender or othen for when 
he ia reaponaible, in oonaequenoe of the eaid Denkk 
being inauffldent, unaouad, and defeetive/* therefore^ ai 
tile defender from the aecond oonduakm of the action: 
the pnriuer entitled to ezpenaea incurred under tiie fiiat ei» 
cluaion of the action, and the defender to ezpensM mdar the 
aecond conduaion of the libel, and reuita the aoeoont te tht 
auditor to tax, and deoema. 

Kon.— The Subatitute refers to the obaervattone made hj 
the Sheriff and himaelf in the previoua caae at the inetaace « ^ 
Cameron againat the aame defender, where damagea were 
awarded because of the death of a worimiaa engaged with «hs 
purauer at the time of the breaking down of the larger crane. 
There appears no diatinotion between the two caaea to iinradnn 
any other reaulty and ao the amount of damagea ia the aalf 
matter for dedaion. 

As to the aecond ground of action, there ia contmdiciny 
proo^ but the preponderance is in favour of the defender— 
that the handles, when the crane waa put up^ were propeilf 
fixed by iron pins^ which the purauer or the other w taimea 
Buperaeded with others of wood. It ia not dear that then is 
auch a dedded superiority of iron over timber aa to render tbe 
formerentirelyproof againat aoddenta of the same kind. Ihs 
pursuer had experience in such machinery, and it was his duty 
to ask for proper fixtures, and his privilege to refuae 
unless supplied with what he most ba?e koewn was 
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to safety. Employen are bound to all reasonable precautions 
for the safety of the employed, but this does not relieve the 
latter from due precautions for their own safety, or protect 
from the consequences of reckless conduct on their part. 

As to the amount of damages under the first condusion, the 
loss of wages is not the sole element of calculation. Still more 
is due to the bodily suffering, the consequences of the injury, 
but which by no means was so serious as befell this unfortunate 
pursuer on the second occasion. 

The parsner aoquiesced, but the defender appealed on 
the amount of damages, whereon the Sheriff pronounced 
the following Interlocutor: — 

Edinburgh, 14fch June, 1864. — ^The Sheriff having considered 
the defender's appeal, proof, and whole process, dismisses the 
appeal, aflSrms the Interlocutor appealed from, and decerns. 

Nom. — ^The proof of the iujuries sustained by the pursuer 
is rather mei^re, but there is no counter proof which aflbcts 
the question, lliere do not appear to be grounds for taking 
a different view from that given effect to by the Sheriff-Sub- 
stitute as regards the amount of damage, taking into account 
the bodily sitfibring and weakness caused by the injury. 



10th July, 1864. 

SHERIFF COURT, PERTHSHIRE—PERTH. 

(Db Babolat.) 

J. C. Drummond v. Kippen. 

Citation — ^Domicile— Execation — ^Lnprobation. — A cito- 
tian was leflfor a party at a place which^ in the officer* s 

. execution^ was declared to he his dwelling-house. This 
was denied^ and a proof allowed. It was found on 
proof not to le his dwelling-house; the action dismissedy 
but in the circumstances no expenses were found due to 
either party. 

See the caae Wallace j* Douglas y. Lochhead, pp. 99, 
100, supra. 

Ik an ordinary action decree was allowed to go in 
absence. On its coming to the defender's knowledge, he 
lodged a reponing note, and objected that he had no 
domicile where he understood the citation had been left 
for bim. It was answered that this was a defence really 
inyolying an improbation of the execution, and thus was 
incompetent in the Sheriff Courts. This was repelled, 
and a proof allowed of the fact of domicile. After a 
proof, the Sheriff-Substitute pronounced the following 
Interlocutor: — 

Having heard parties* procurators, and the pursuer having 
declined any far&er proof, but rested her case entirely on 
tiie admissions and documentary evidence in process, and 
having made avizandum therewith, Finds it proved that 
the defender, Duncan Eippen, at the time of citation to 
thin action, had a domicile in Edinbui^h; and finds it not 
proved that he had a domicile at Tombuie, where the cita- 
tion was left for him; therefore repones the said defender 
against the decree in absence; dismisses the action; reserv- 
ing a new and competent action, as accords: Finds, under the 
circumstances, that the pursuer is not entitled to the expense 
ol extract and charge; but, on the other hand, Finds no ex- 
peoseB due to the said defender, and decerns. 

NoTK. — ^A party may have several domiciles, at any one of 
which he may be legally cited to answer to the Courts of the 
several inrisiUetions in which situated. A party may be also 
amenable in certain causes to the jurisdiction of a Court within 
the territory of which he does not reside; but, in that case, he 
must either be cited personally, within the territory, or out- 
with thereof, either penonally, or at his domicile, under the 
pwpe» 



Where an execution is defective on its face, it is tantamount 
to no execution, and may be set aside in the local Court. 
Where the execution is alleged to be forged, then this may be 
inquired into by the local Judge, and set aside if forgery be 
proved. But where an execution is formal and au&entic, 
and the defence is taken that it is false in its staiements, then 
such plea can, only be made good by a regular action of reduc- 
tion and improbation. The pursuer's procurator urged that 
the present case came under the last dass, and tiiat the 
officer's execution, setting forth that the citation was g^ven at 
the defender's domicile at Tombuie, cannot be set aside except 
by reduction. For this doctrine he founded upon the first 
part of Lord Cunningham's Note in the case 2l8t June, 18i8, 
Jif 'Donald v. Sinclair. At the hearing, the Substitute re- 
marked that he could not adopt that doctrine without farther 
authority, as it appeared to him to throw an extraordinary 
power into the hands of an officer to declare the jurisdiction 
to which a party should be subjected. He has since been 
gratified by finding from the reports of the case that Lord 
Cunningham's doctrine upon this point was repudiated by the 
whole Court. In fact, the objection does not rest so much 
against the citation and execution, as to the libel and warrani 
to cite. And it appears monstrous to hold that if a pursuer 
chooses to designate a party as residing at a particular place, 
and the officer cites him therci that then there must be juris- 
diction. 

The pursuer founded ahnost entirely upon the case 
M'Donald v. Sindair, but in that very complicated case, 
first, the action was a real action of removing against three 
Joint tenants, two of whom resided in the farm-house; and 
second, that the ^ird tenant, although teaching a school not 
far distant, and in the same jurisdiction, yet the fiwm-house 
was proved to be at least one of his domiciles. 

The case, 23d November, 1830, ScoU v. Anderson, is a 
strong autiiority on the other side — First, it was an action in 
the Small Debt Court, where aU review is excluded; second, 
the defender was personally cited; and third, he had been 
residing for a few days 'with his mother, in a house his own 
property, and in which he was cited. The Substitute has 
some recollection of having discovered that the daim was in 
reference to that property, although this does not appear in 
any of the reports. 

It may be argued that the present action is competent in 
this Court, because that the wages arrested were for services 
within the jurisdiction; but which is very doubtful, because 
the action Lb strictiy a personal one. The decision, however, 
is put not on the want of jurisdiction, but entirely upon an 
inept citation. 

The pursuer's procurator argued strongly for the expense of 
extract and charge being awarded under the late Sheriff Court 
Act. He founded his claim upon the correspondence quoted 
in tibe record; but where the dtation has been found erroneous, 
it scarcely would be competent to allow any expenses follow- 
ing thereon. But, under the whole circumstances, there does 
not appear suffident grounds for awarding costs to the 
defender. 

Act. IBONBIDB. AU, SOUTAB, Crioft 



12th July, 1864. 
BHEBIFF COURT, RENFREWSHIRK^-PAISLEY, 

(Shebiffs Fbabeb and Caupbbll.) 



KiBKWOOD (Inspector of Govan) v. Wyub (Ingpector 
of Lochwinnoch.) 

Pauper — Settlement. — A pauper was horn in the pariah 
ofL, He resided in the parish of G. for four years 
and four months^ and died. His widow and children 
continued to reside in the parish of G. for upwards of 
three years without hecoming paupers. They thereafter 
became chargeable, G. gave relief reserving claim from 
L, In an action hy G. against i., held (by the Sheriff- 
Suhslitute) (hat continued residence of the wife and 

h3* 
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children in G. could not he added to the residence of the 
husband, so as to eke out a residential settlement of Jive 
years. Reversed on appeal — and held that a residential 
^ settlement may be acquired by a wife and children by 

• combining the residence of the hxisband and that of the 

wife, so as to complete the statutory period. 

This was an action between the parishes of Govan and 
liOchwinnoch, to determine the flettlement of Janet Boyd 
or Shedden, widow of Thomas Shedden, and her children. 
The following joint minate was given in, as containing 
the facts of the case, and on which it was agreed to take 
judgment:— > 

Parties agree to close the record on the subjoined 
mutual minute — 

The pauper, Janet Boyd or Shedden, is the widow of 

Thomas Shedden, who died in Horslethill, in the parish 

of Goran, on 18th September, 1859, and the other pau- 

-'pers, John, Hugh, Margaret, William, and Alexander 

Shedden, are their lawful children, who are in pupilarity. 

The said deceased Thomas Shedden was bom in the 
parish of Lochwinnoch. 

At the date of the death of the said Thomas Shedden, 
he had resided in yarious places in the parish of Goran 
fhnn Whitsunday, 1855, or for a period of four years nnd 
four months. Prior to coming to reside in the parish of 
€rOVan he had resided in the parish of Barony for about 
seven mont^pid prior thereto he had resided in the 
parish of SSffiGlmonell for many years. He had thus no 
settlement by residence available to him at his death, had 
he become a pauper. 

The said Janet Boyd or Shedden, with her family, 
continued to reside in the parish of Govan from the date 
of her husband's death on said 18th September, 1859, 
till February, 1862, and during that time maintained her 
hmiXj without having had recourse to begging or apply- 
iag for or receiving parochial aid. 

In February, 1862, she removed to Barony parish, and 
soon thereafter became chargeable as a pauper for herself 
and feunily. The pursuer has relieved the parish of 
Barony of her and her family's maintenance, reserving 
his recourse against the defender; and tiie present action 
is raised to determine the liability for the maintenance of 
the paupers as between the pursuer and defender. 

Parties' procurators were thereafter heard, and the 
Sheriff-Substitute pronounced the following Interlo- 
cutor: — 

Having considered the dosed record, joint minute for the 
parties. No. 3 of process, and heard parties' procurators 
thereon; in respect of the facts ascertained by the said 
joint minute, and for the reasons assigned in this subjoined 
Note, Finds that the legal settlement of the paaper is in 
the parish of Lochwinnoch: Therefore repels the defences, 
and decerns in terms of the oondosions of the libel: Finds 
the pursuer entitled to expenses. 

NoTB. — ^The paupers are the wifeand the pnpil children of one 
Thomas Shedden, who was bom hi the parish of Lochwinnoch, 
which is here represented by the defender, and who died in 
the parish of Grovan, which is here represented by the pur- 

tr, on 18Ui September, 1859, after having resided in the 



latter parish for the period of four years and foar months con- 
tinuously. The paupers resided in the parish of Govan from 
the date of the death of Thomas Shedden — the husband of Uio 
•one and the fatiier of the others — continuously, and without 
recourse to begging or parochial relief^ down to February, 
1862, when they removed to the Barony parish of Glasgow, 
and soon afterwards became chargeable there. 
It is thus indisputable that, at the time of his death, the 



deceased Thonas Shedden, by his rendeDce of four yean sad 
four months in Govan, had lost any rendential uMtnmi be 
might have pos se s s ed prior to his taking up his abode in tksk 
parish, and at the same time had not acquired a setUsnciit 
by rendenoe in the parish of Govan itself. AB that reoBaised 
to him, theref<Nre, at that period was his birth BetUasMit, 
which was in the pariah of Lochwinnoch. It is eqoally eertua 
that^ when he dieid, the settlement of the present panpsn— 
his widow and lawful children — ^was in the same parish; aad 
had his death left them proper objects of parodiial relief tiiay 
would have had an immediate claun for alunent on that pscidL 

Their pauperism, however, did not occur until a conwidCTshh 
time after lliomas Shedden's death. And now that the psriik 
of Govan, which is advancing the requisite aliment to then, 
claims reUef from Iiochwinnooh, it is oontmuied by that psiidi 
that the paupers have acquired a residential settlement in tbs 
parish of Govan, because their father's rendenoe of fbor yssa 
and fonr mon^ and the period of their own suhseqiMnt rod- 
denoe in that parish, constitute together a period of oontiaaou 
industrial residence of upwards of five yean^ which eatitisi 
the paupers to such settlement. 

The question thus raised is both new and important But 
it is Uiought that the plea of Lochwinnoch is wholly oppossd 
i to the principles of the Poor Laws, and rests entirely opaa 
fallacious analogies, derived from the phraseology wluch bii 
been occasionally employed by lawyers in expounding time 
laws. 

A settlement must either be original or derivative: Hie 
right to parodiial relief rests ezdusiv jy vpon oertun legidatin 
enactments, and the Poor Iiaw Statutes make no expren 
provision for any settlement except of tiie fomMr kind; bat 
the benignity of the common law, aa applied to the admini- 
stration of tile Poor Laws, has introdooed derivative sellk- 
ments, to obviate the unnatural separation of husbands sad 
wives, and of parents and children. 

The only two grounds of original settlements are--tfas frot 
of the pauperis birth, or the fiuH; of lus personal resBenoe. 

The only grounds of derivative settiement axe-^mairiige or 
parentage. 

The Sfaeriif-Sabstitute knows no other ground of settiemsst; 
nor can he find anything in the statutes, or in the pciaeiplei 
applied to their administration, to warrant a datm to a settis- 
ment neither original nor derivative — ^neither founded on per 
sonal residence alone nor on marriage or parentage alons^ bst 
partiy derivative {i.e., foimded on the readenoe of the isfee 
husband and father of the paupers, and admittedly iBsnfBdeat 
of itself to confer a settiement) and partiy original (t.e., foooded 
on the personal residence of the widow and diihlreo, and afao 
insufficient of itself to confer a settlamttent). In shorty a 
paaper may have an original settlement^ or he may have a 
derivative settiement; but there has never yet been recog- 
nised a settlement partly derivative and partiy original, lis 
theory on whidi the plea maintained by the defendor is 
founded originales in the dida of certain of the jndg&B of tbe 
Court of Session, and especially of the late Lord «f ustice-GM, 
Hope, according to which the use of the terms "derivatin 
settlement" and "settiement by parentage" wasrepodiaiedai 
unknown to the law of Scotland; and on the supposition tfait 
such was the case, it was farther argued, on the strength of 
other dicta, that tiie acquisition of a residential settiem^t bj 
a wife and pu^Ml children rested solely on the legal presump- 
tion that the residence of the husband and fa&er was tbs 
residence of his wife and children, and that from this H iol* 
lowed, as of necessary consequence, that> on his dying after a 
period of industrial residence, short of that required by tin 
statute for the acquisition of a settiement, lus wife and dul- 
dren were entitied to add to his industrial residence--by wbidi 
he had been in cursu of acquiring a residential settlonent— 
the derivation of their own industrial residence in the same 
parish subsequent to his death, to the effisct of completing tin 
period of residence required by the statute for the aoqoisitieo 
of a settiement. 

It appears to the Sheriff-Substitute that the terms ''deriva* 
tive settiement," settiement by marriage," and " settiement 
by parentage," though certainly not to be found in the Poor 
Law Statutes, are in themselves both oonvenient and naob- 
jectionable, and there is no doubt that they have been Isog 
familiar to Scottish lawyers; at aU events, the principk to 
which they g^ve ezpresaion was authoritatively reoognised and 
given effect to in the judgment of the Honae of Lord^ 
reversing that of the Second Division of the Court U i 
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in tlie case of £arh<mr t. Adanum (House of Lords, SOth 
Kay, 1853); and it is apprehended that that dedsion pro- 
ceeded on a reoognitioQ of thepinciple of beneficial construe* 
tion previously applied to the Courts of Law both in Scotland 
and England by tne provisions of the Poor Laws as to tiie 
acquisition of settlemente, to the effect of holding that the 
settlement of the husband and father was the settiement of 
the wife and children, so as to obviate the unnatural result of 
the same family being broken up and dispersed by its mem- 
ben having different settlements. This judgment affords no 
countenance to the defender's plea; on the contrary, it is 
thought to militate strongly against it. 

On the death of Thomas Shedden, his wife and children had 
his birth settlement, and nothing more. Had they become 
ehaigeable the day after that even^ their claim would have been 
a daim against Lochwinnoch, as the parish of Shedden*s birth; 
and it would he an abuse of construction to hold that the 
panpen derived from him not merely a birth settlement but an 
indiOAte and incomplete process of earning another settlement 
in the parish in which he died, so as to entitle them to a resi- 
dential settlement therein, provided they were able to main- 
tain ihemselveB for a few months longer in such parish without 
begging or reodving parochial aid. 

The soK»Iled presumption of law founded on by the defen- 
der, to the effect that the residence of the husband and lather 
is to be held as the residence of his wife and children, h in 
truth a mere legal fiction which has been employed by lawyers 
as a means of getting over the diflSculty that the statutes do 
not make any provision for derivative settlements. Thus it 
eame to be said that the law presumed that the residence of 
the father was the residence of the chUd. The fiction was a 
dumsy one at beet, and was often quite inapplicable. For 
instance, it could not be presumed that a child of six months 
old had resided for five years in a parish because its &ther 
had done so; and yet it is certain that in such a case the infant 
would possess the residential settlement which its father had 
acquired. Be that as it may, however, it is always falladous 
to extend any fiction or illustration employed like that in 

3ueetion beyond the predse case to which it has been applied. 
t niay be employed from long usace to ezpUun why a wife 
or 6bM has a settlement from a nusband or fiither. But 
there are no grounds in law for arguing from it that such wife 
or child can eke out by personal residence what was defident 
in the residence of the husband or father. Such a notion 
seems equally novel and unwarrantable. And it may be 
pcnnted out that it would give rise to other results of a start- 
ling character. Thus, if a man died possessed of a residential 
settlement in a parish in which he had not resided for three 
yean and ten months previously, his wife and children, if 
they continued resident, would have a daim on such resi- 
dential settlement, provided they became entitled to parochial 
aid ioUhin two months after his death; but if they did not 
beccnne paupers until three months thereafter, they would 
have lost their recourse on such parish; for it follows, ex 
parUaU roHanit, that if such persons can acquire settiements, 
so they must lose them by the combination of their own and 
their predecessor's residence or non-residence. 

It IS not thought that any such rule of law exists. The 
wife and children take the settlement of which the husband 
and father dies possessed, and nothing dse, and that settie- 
ment is their settlement till they acquire another by per- 
sonal residence— it may be, in the case of inftmt chUdren, 
by the personal residence of their mother — and this resi- 
dence must be a personal residence of the requisite statutory 
lengtJi. 

The only case referred to by the defender in support of lus 
^ea warf Thomson v. Knox, June 28, 1850; Session Cases, 
VoL zii., p. 1112. The prindple of this decision the Sheriff- 
Substitute confesses himsdf unable dther to reconcile with 
the other decisions on questions connected with the Poor Law, 
tfr even to understand. Suffice it to say, that the facts of that 
case were quite different from those which occur here, and 
that it is not therefore a case in point. On the other hand, 
when used as an authority, supporting by analogy the pro- 
podtion hero maintained hj the defender, in a subsequent 
case, in which the point here m question was raised but not dis- 
posed of, the majority of the Court (Second Dividon) expressed 
an opinion that tiie idea of a wife acquiring a settlement by 
adding her own residence in a paridi to the period of her 
deceased husband's residence therein as at the date of his 
^tb, WM » perfect novdty to whidi they were not prepared 



to give any countenance. ( Vide iPQreg&r v. TTatoOfi, March 
7, 1860; Sesdon Cases, Vol. xxii., p. 965.) 

The defender appealed, and parties' procurators having 
been heard, the Sheriff pronounced the following judg- 
ment: — 

The Sheriff having heard parties* procurators on the de- 
fender's appeal, and considered the whole process, sustains said 
appeal, and recalls the Interlocutor of the Sheriff-Substitute 
appealed against: Finds that the legal settlement of the pan- 
per is in the parish of Govan; sustains the defences, and 
assoilzies the defender from the condudons of the action: 
Finds him entitied to expenses; allows an account to be given 
in, and remits the same, when lodged, to the auditor of Court 
to tax and report, and decerns. 

NoTB. — ^The question rdsed in this case is one of very 
condderable importance, and looking to the olnter dicta of 
eminent judges on both sides, it is imposdble to say that it is 
free from difficulty. The Sheriff hdds that the point has 
been dedded by the case of Thornton v. Knox, 28th June, 
1850, 12 D., p. 1112, and that deddon must bind all Inferior 
Courts until the Supreme Court has announced a different 
rule. It is true that in the case of M^Cfregor v. Watton, 7tii 
March, 1860, two of the judges announced opinions hostile to 
the view that a reddence of five years, partly composed of a 
reddence by the wife with her husband, and of a reddence by 
herself when die became his widow, would be sufficient to give 
a reddential settlement, and they did not regard the case of 
ThovMon V. Knox as settling the question. Lord Cowan, who 
was oounsd for the successful party in Thomson v. Knox, said 
that " the Court went on the specidty that the woman, who 
had been reddent for three years in the parish before her 
marriage, married a Pole who had no settlement at all in this 
country." She was a Scotchwoman, and had redded for 
three years in the parish of St Cuthberts, and then married a 
Pole, and continued to redde for two years thereafter with 
her husband in the same parish. The Court held that she 
was entitied to add to her residence of three years in the 
paridi anterior to her marriage her subsequent reddence 
during the marriage, so as in this way to make up the period 
of five years requidte for obtaining a settlement. The fact 
that her husband was a Pole, and had no settiement in 
Scotland, is, with submisdon, no ground for treating this as a 
special case. The wife, by her marriage with the Pole, 
became eadem persona with her husband In the same way as 
if she had married a Scotchman. Her person was then sunk 
in his; her powers of independent action were then gone, and 
lus domidle became hers. The case, therefore, is a direct 
authority for holding that the residence of a woman during 
her married life may be combined with reddence during 
maidenhood or widowhood, so as to give her the benefit of a 
reddential settiement. 

This decidon has never been departed from by the Courts, 
and this would be enough in justification of the foregoing 
Interlocutor. But the Sieriff, having considered the point 
raised, will not abstain from expressing his own opinion. He 
thinks that, according both to legal prind|de and expediency, 
the rule established by Thomson v. Knox was a sound one. 
The Sheriff-Substitute has correctiy stated that derivative 
settiements are entirely the creations of Courts of Law. The 
only ground on whidi relief could be claimed under the 
statutes are, first, the fact of birth within the parish; or, 
secondly, reaidenee. Nothing is said in the statutes about a 
right to ddm relief through parentage, or a right to daim 
r£ef through marriage. These words were introduced in later 
times by the Courts of Law. A wife becomes eadem persona 
with her husband. It was ri^ht and proper, therefore, for the 
Courts to find that when she becomes a pauper she shall 
follow her husband's fortunes, and obtdn relief from Ids 
parish. This ruling obtained the name in modem days of 
settlement by marriage. It is clear that the Courts in this 
case interpreted the Poor Laws wisely, for nothing could have 
been more inhuman than to have sent away the wife to the 
parish of her birth, or her nudden settiement, while the hus> 
band was sent to his perhaps isx distant parish. 

In like manner, in dealing with the case of children, a great 
difficulty was met with at £e outset. By the statute of 1661 
they are direct paupers in their own right. But then, 
whether is it most expedient to send each one of them to the 
parish where he was bom, or to regard him as dependent 
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upon and as belonging to the parish of his father, who is 
hound to support and Mincate him, and with whom it ia pro- 
per to keep up the ties which bind together fafcher and child! 

Hie Courts of Law were here called upon in a manner to 
legislate. They had, on the one hand, the express language 
of the legislature declaring that each child destitute of help 
was entitied to relief; that relief must be given from the 
parish of residence or the parish of birth; and the consequence, 
therefore, on this view of the law, was dear that each indivi- 
dual of a family stood upon his own right, and had recourse 
against the pansh of his residence or the parish of hii birth, 
^e statutes make no distinction in consequence of nonage. 
Wherever a child had been resident for three yean, there he 
acquired a residential settlement, according to the literal in- 
terpretation of the statutes. 

If he had not acquired a residential settlement^ he had 
always his birth parish to fall back upon. 

But a wiser and better interpretation was adopted. The 
generality of the language of the Poor Law Acts enabled the 
Court to reconcile law with humanity. It would be hard and 
cruel to separate a lather from his children. It would violate 
the instincts of nature to send the father to his residential or 
birth settlement, and each of the children to theirs. As a 
matter of social expediency, such a proceeding was not defen- 
sible. The Court therefore held, that although the children 
were entitled to relief, <u in their own right, the right of relief 
should not lie against the parish where they themselves had 
actually resided, or where they were bom, but against the 
parish of the father, who was bound to maintain them. If, 
by reason of old age or impotency, he was unable to do so, then 
the pMdsh of his settlement supplemented his inability and 
affi>id6d relief. 

Such, then, was the origin of derivative settlements. The 
husband and the father is the repretetUoUive of the wife and 
children. He acquires a settlement for himself, but he also 
acquires a settlement for them. When he dies, why should 
they lose the benefit of the residence which their representa- 
tive has had! If the law, during his life, looks to him, and to 
him alone, why should the law when he dies deprive the widow 
and the children of that right which he had acquired both for 
himself and them! If he had resided for four years and 864 
days in a parish, and died on the d64th day of his residence, 
it would be very hard, when the widow and the cliililwii 
became paupers six months afterwards, to send them away 
from the pansh where they had dwelt for five years, and where 
they had formed connections that might be of use to them, to 
some ftat-off parish, in which the father may have had a resi- 
dential or a birth settiement at the time of his death. 

The test as to losing a settiement, suggested by the Sheriff- 
Substitute, so fiur from telling in favour of the conclusion at 
which he has arrived, seems to operate in a contrary way. 
Put the case, that the husband has a residential settlement m 
one parish, removes to another parish, where he lives for four 
years, and dies on the last day of the four years, and his widow 
and children reside in this latter parish another day, and then 
became paupers — is there anything startling, unreasonable, or 
inexpedient in saying that the husband's residential settlement 
in the former parish had been lost! Four Judges (Lords 
Cowan, Benholme, Kinloch, and Jerviswoode), in Say v. Carte, 
24th February, 1860, 22 D., p. 886, laid it down that '4t is 
immaterial how muc^ of the absence by which the settiement 
is destroyed has been contributed by the husband himself— 
how much by the widow. The loss of the settiement arises^ 
imder the statute, from mere lapse of time." The widow, with 
her infant children, became paupers. She has, in point of 
fiMst, been absent for four years and a day from the residential 
settlement. It is true that, during a part of that time, her 
penon, in lavj, was sunk, and she was represented by another, 
but that other— her representative — was absent, and thus 
there is the actual fihct of absence, both by herself and her 
legal representative, during the whole period; and tins is itil 
vnd^b, the statute looks to in reference to the losing of a 
settiement. 

The Sheriff was informed that the children were in pupila- 
rity, and dependent on the mother, and on this footing he has 
disposed of the case. But the case may go elsewhere; and the 
fact (whidi is important) should be set forth expressly on the 
j<nnt minute. 

Act, Jaxeb Caldwsll. AU, Jobk Bxid. 



14th Jult, 1864. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(Db Baxcult.) 

Whttk v. Wilson. 

Sale — ^Warrandice — ^Risk. — A cow^ bought and delivered 
on the 6ih, died of ^^red water'^ on the 9ih. Founding 
on warrandice, the purchaser raised an action for repe- 
tition. In defence it was stated that if any warrandice 
were given, it was only on the day of sale and deUvery, 
and did not extend over the period between delivery and 
death. Circumstances in which defence repelUdy and 
decree given for repetition. 

The Interlocutor states the ciicumstanoes out of which 
the action arose: — 

This ia an action for "£10, being the amount paid, on 
or about the 6th April last, by the pursuer to the defender, 
to account of the price of a cow which the pmnoer bon^t 
from the defender at the price of £11 lis, and which cow 
was delivered to the pursuer on or abont Wednesday, the 
said 6th day of April, and was warranted sound by the de- 
fender; but which cow was then, and had been for upwaids 
of a week before, unsound, in as far as she was affected 
by a disease called^ Hssmaturia^ and vulgarly known as 
'Red Water,* aud in consequence of which she died on 
or about Saturday, the 9th day of April last.* The facts of 
the case are these: — The cow was reared on the defoode^a 
form, and was undoubtedly a good and healthy cow up to the 
tune of its last calving. On Tuesday, 29th March, she calved, 
and the pursuer saw her on that day. On Friday, 1st April, 
the parties met in Perth, and the pursuer then bought the 
oow at the price of £11 lis. The sale was oonditiotial on 
the fact whether the defender s wife had not previously sold 
the cow; but which she had not, and therefore the sale to 
the pursuer stood. The pursuer averred a warranty to the 
fullest extent of soundness. The defender denied the war- 
ranty; but on oath he admitted that he had stated the cow 
was canny, a good milker, and free from fault. The puxsuer 
swore to the utmost extent of soundness, and was corrobo- 
rated by a neutral witness; but even on the defender's state- 
ment the warranty is made out to cover soundness. Then 
does not appear in evidence any distinct stipulation for a day 
of delivery. It depends on the recovery of a oow newly 
calved when removal can safely be made. Deliveiy -was 
taken — without objection or notice of any kind on rithsr 
side— on Wednesday, 6th April, when the sum sued for was 
paid to account of the price. It is proved that at the *^ w^ 
of delivery, symptoms of the disease were seen, though not 
to such extent as to occasion alarm; but these symptoms 
rapidly increased. On Friday, 8th April, a country smith, bat 
skilled in the treatment of cows, was called in, and he swore to 
having unmistakeably found the presence of the disease^ and 
he administered medicines accordingly. A r^ular profeasiooal 
veterinary was called in the same day, and who also swore to 
the disease, and administered farther medicines. The ktta 
approved of the treatment given by the first called in, thoagh , 
he said he would have adminlstood the medicine inbrgtf 
doses. The annual died on 9th April (Saturday). A pott 
mortem exanunation was made by the veterinary, which con- 
firmed the fact of the existence of the diaease. Both the 
skilled persons swore that the disease most have been of at 
least three days' standing, and that it might even have extended 
back for a week; but of this there was no certainty He 
question is, on whom the loss is to fall! In the fint pfioe. the 
Substitute is satisfied on the evidence that the antm^ hft^ the 
disease of which she died when she was delivered on the 6th 
April; but he is not satisfied that she was diseased on tbe 
Ist April when sold, and the proof of tins rested wiUi the pur- 
suer; and therefore, if this point be material to his suocesMt 
must be held as not proved. The Substitute hdds the warrantr 
proved to the fullest extent of soundness. But the questioD is 
whether that warranty was Umited to the time of sskor 
extended to the date of delivery. If limited then Om 
warranty was fuUy Bwtained if the animal was sowd altbo 
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time of sole. The defender Bwean to bis guarantee—such as 
it was— being timited to the time of sale. But the pursuer 
and a neutral witness swear that the animal was to be 
delivered sound. The veterinary stated that such extended 
gnarantees were common in similar circumstances. The state 
of a cow newly calved, and thus predisposed to the particular 
disease of whidi the cow died, and other maladies incident to, 
and consequent on, such event, strongly supports such reason- 
able extension of the guarantee of soundness. Suppose that the 
00 w had died in the defender's possession before the 6th, it could 
scarcely have been maintained that, under any kind of warranty, 
the defender could have sued for payment of the price, unless 
nnder the rule of risk afterwards to be noticed. In the same 
way, had the pursuer refused to take delivery on the 6th, on 
seeing the symptoms of the mortal disease, it could scarcely 
be ma i n t ain ed that the defender could have compelled him to 
take delivery of a diseased cow, and pay the price. No 
donbt, if there be a day peremptorily fixed for taking de- 
li vexy, and a purchaser fails to take delivery on that dav, or 
where no day is fixed, and there exists mora or undue delay 
in taking delivery — the more especially notwithstanding a 
call to take delivery— the risk and loss would be with the 
defaulting party. The defender pled non-liability, because 
of no timely notice being sent him of the illness of the animal, 
and of improper treatment by the person first called in to 
medicate. He argued that, had he got timely notice, and 
had proper treatment been applied to the sufferer, her life 
might have been saved. The Substitute has repeatedly 
enroroed the duty of such timelv notice. But in the present 
caae the interval between the 6th and 9th April was so short, 
and as good advice was promptly obtained, and there is the 
reverse of proof of improper treatment, there exists little 
force in the objection, llie defender chiefly relied on the 
law that the ule being completed on the 1st April, and 
there being no proof of unsoundness at that date, the risk of 
supervening disease was with the pursuer as buyer, under 
the rnle of law that the risk of an article sold but not de- 
livered is with the buyer, not the seller. But as the Substi- 
inte has come to the conclusion that the guarantee or war- 
randice, under all the circumstances, applied to the time of 
delivery, this legal difficulty is avoided. The defender's 
solicitor is, however, in error (in common with many) in 
supposing that the Mercantile Amendment Act has chiuiged 
the ancient law of Scotland, and rendered delivery no longer 
necessary to the completion of sale, and which henceforth \b 
supposed to be perfected by the simple act of sale. The 
statute solely applies to questions between the creditors of a 
vendor and a vendee or sub- vendees. Between the vendor 
and vendee the ancient law of Scotland remains intact In 
the words of the consulted Judges in the ruling case of 
Wyper, 1861, "the principle of we common law, that un- 
deUveied goods still remain the property of the seller, is 
untouched by the statute." (See also 3d June, 1862, Sim.) 
Had the warranty in this case been clearly limited to the day 
of sale^ then the defender's plea would have been founded on 
the rule of law, that an article sold but nndeliverod is at the 
risk of the buver. Thia rule is supposed to be borrowed from 
the Roman law, though some eminent jurists (amongst 
whom is Cujadus) have doubted whether such rule hsA 
l^aoe in that Civil Code, and others (amongst whom is 
Pu£fendorf) reject it as contrarv to equity. Lord Stair, 
the most accurate and philosophical of our institutional writers, 
also rejects the doctrine. No doubt the rule has been since 
recognised by several decisions, and must now be held as part 
of the law of Scotland — subject, however, to several important 
exceptions and limitations. Nevertheless, it is impossible to 
reconcile it with the two well-known rules — 1st, That the 
ownenhip of an article is with the seller until delivery; and, 
2d, That the loss of an article is the loss of the owner— the 
penon who has the ju» in re. The rule of the risk roverses 
this last, and places the loss, not on the owner, but on the 
purchaser, who has only a personal title— a jvu ad rem. The 
unequitable rule of transferring the risk from the seller to the 
buyer \m fortunately avoided in this case, because the Substi- 
tute holds that, according to the proof and the peculiar cir- 
cumstances of the transaction, the warranty was applicable to 
the time of delivery, and not limited to that of the sale, and 
that beyond controversy the animal was delivered in an un- 
sound state. The reason on which the rule of risk on the 
buyer is founded implies a icUU loss, so that the article cannot 
^ delivwed, m it ceM6« to exist; th^refove^ th« buyer oan 



have no action to compel fulfiknent of a contract which is on 
the one side no longer possible. There is no case in the books 
where the seller prosecuted for the price of the article sold, 
and only deUrioraUd in his possession. In all the cases biUs 
had been granted for the price, and which the purchaser was 
held bound to pay, notwithstanding the Mai loss of the equi- 
valent. In the earliest case (not very ancient) — 3d January, 
1744, IftUckiecn v. MacDonald — spirits, which were the 
subject of the sale, were stolen from the King's warehouse. 
In the next case— 15th Jul^, 1748, Oampbdl v. Barrff — 
cattle, which were the subject of the sale, were carried 
off by the rebels of 1745-6. In both these cases biUs had 
been granted for the price, which the purohaser was held 
bound to pay, notwithstanding he did not ultimately re- 
ceive the full value, seeing that such was no longer possible. 
On these two decided cases solely rests the general authority 
of the rule, that the peril of an article sold, but not delivered, 
is vrith the buyer. All the subsequent cases under the head 
'*periculum" will be found connected with goods forwarded by 
sea, as to marine risks, and to depend on specialities; and it 
will be observed that there are a greater number of these cases 
where the risk and the loss was placed on the seller than on 
the buyer. No one case can be pointed out similar to the 
present, or where a seller compelled a purchaser for the first 
time to pay for an article wMch he had not delivered, and 
could not deliver, being destroyed in his possession — far less 
where he delivered the article in an unsound state, which ter- 
minated in its total loss after delivery. In the case— 29th 
January, 1830 — Oallowajf v. OUmour, a cow was sold without 
warranty; and though it was found that the cow was to all 
appearance a sound and wholesome animal at the time of sale, 
and was sold as such, in a day or two thereafter she fell off 
and sickened, and grew worse and worse, till she died in about 
rix weeks; and that the illness must have been of some stand- 
ing; and that she must have been ill of the disease of which 
she died at the time of sale, although unknown to the seller, 
who was bound to repeat the price." (See also, 14th June, 
1888, Wright v. Blaikwood.) Decree must, therefore, be 
entered up for the pursuer. But, in respect of the want of 
time^ notice by the pursuer to the defender of the diseased 
state of the animal after delivery, and the diflKculty of the 
case, the Substitute is inclined to give no farther costs but 
that of the sununons. 



Aa, HoBAOK Skeste. 



Alt, HsHBT Whtti. 



15th Jolt, 1864. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(Shibiffb E. S. Gobdon and Db Babolat.) 



Jahes Grightoi7*s Executry. 

ExecntoT-nominate — ^Dative. — An executor-nominate pre'- 
ferred to an executor-dative^ who had been appointed 
but not confirmed^ and hi$ nomination recalled. 

Is reponing or recalling the correct phrase in such circum' 
stances? — see Alexander^ practice, 

A PERSOK died, leaving a testament containing the 
nomination of an executor. The execntor- nominate 
declined or delayed to confirm, whereon the next of 
kin obtained the appointment of executrix-datiTe, bat 
had not confirmed. Thereafter the executor-nominate 
presented a petition for recall of the appointment of 
executrix-datiye, and for confirmation as executor- 
nominate. It was objected that the proper and only 
form was a petition, to be reponed nnder the Sheriff 
Court Act on payment of previous expenses, and on 
condition of refunding the executrix-dative of her ex- 
penditure. The objection was repelled by the annexed 
Interlocutor: — 

Having heard parties' procurators, and made avisandnm 
with the pcocesf , in respect of th« appointment of the party 
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Dtmd HaRif m eKeoator>nomiiijUe of JuMt Orighion, Realb 
iho appoiniOMiit of the ptfty Agnes Hmtis, or MAttbew, m 
ezeciitor-<lfttive to tlie Mme penon; resernng entire to her 
tU qneetioiis and cUimi of ralief and ezpenseB attendant on 
her taking np the offloe: Find* the laid Mn Matthew and 
hnaband liable in ezpeneee, so far as oocamoned b j their op- 
poeitioDy remits the aooonnt thereof to audit, and decerns. 

Kora. — ^The qaestion is one of a mere verbal nature, 
whether to repone or to rtcaU was the proper term to be used 
by the executor-nominate, in order to get quit of the prior 
appointment of an ezecuior-datiTe. It is vexing that so much 
expense should hare been incurred in a matter so Tory triviaL 

The clause in the Act of Parliament founded on as support- 
ing the view of reponing being the proper and only term to 
be used, is dearly applicable to ordinary actions, as between 
pursuers and defenders. Where decree in absence has gone 
out against a defender, he must get himself reponed or re- 
place<^ so as to be admitted to be heard, and that only on 
payment of costs. In proceedings in executiy there is no 
proper pursuer or defender. If an executor, as next of kin, 
applies for the office, it is open to any nearer, or as near, to 
apply and obtMn the sole appointment, or be conjoined in the 
same decree. Where the decree has bem followed by confir- 
mation, the Commissary may have no farther power; but 
where merely a decree-dative has been given, even though 
extracted, it appears open to parties to appear and oomp^ 
for the ofiBce. When only a participation in the office is 
sought, the tenn repone may be the more appropriate word. 
But where, as here, it is sought to supersede altogether the 
previous appointment, with submission reeaU is the proper 
and only proper word to be used. 

At the fint calling of this case^ the Cknnmissaxy-Depute 
understood that the executor-dative was willing to yield the 
office to the executor-nominate, but merely des&ed to record 
certain reservations, so as to preserve entire her rights. This 
appeared reasonable, and she was allowed to state these re- 
servations in form of a minute, and the other party, of course, 
was entitled to make similar reservations in answer; but 
when these papers came to be advised, it was seen that the 
reservations on one side were made conditions on the vielding 
office to the ^erable party. The Depute thought it there- 
fore proper, if not necessary, to have a closed record. He 
was quite aware that the more regular mode in crdinary cases 
was to have the record made up with condescendence and 
defences; but this case appeared quite exceptional^ and might 
be held as closed on a short record, in which case, as the 
Depute reads the statute, potUive content of parties was 
necessary. Such consent was at once given by the executor- 
nominate, but refused by the ezecutordative. There was no 
remedy but to order condescendence and answers, and the 
former was laid on the refusing PMty, who, by her very 
objection, claimed the right and privilege of pursuer. Aj 
might have been foreseen, the record was simply the nving 
new names to the former papers. When the reooixl was 
dosed, the executor-nominate dispensed with a hearing; but 
the executor-dative would not follow lus example, and thus 
much unnecessary expense has been incurred. 

It may be that the executor-dative has good objeetions to 
the testamentary deeds; but admitting thab genuineness, and 
that they contain an execatry nomination, t&ir validity can- 
not be further inquired into in this Court. The executor- 
dative may have incurred expenses by the nominated execu- 
tor delaying to take up the office; but this cannot be inquired 
into now, far less payment made a condition of the reoJl of 
the first appointment. These matters no doubt might widi 
propriety have been made the subject of reservation, but cer- 
tainly not, as here sought, made artides of peace. 

^e soUdtor for the executrix urged that a certain term 
should be assigned to the executor-nominate to expede confir- 
mation. The Depute is not aware of any power in the Coort 
to make such order. It is avened (and at the debate testified 
by the clerk) that the inventory has already been lodged. 
There are remedies to compd an executor to proceed with the 
execution of his office; but certainly there is no authority for 
the Court dictating to him the time or manner in which these 
duties are to be performed. 

On an appeal, the CommisBary pronounoed the follow- 
ing Interlocutor:-^ 
Th0 C oiDTniwr a f y hatbg eonddered the appeid for Mit 



I Matthew and husband, with redaimiag petitiaB in support 
thereof, and answers for the petitioner, David Hairis^ dis- 
misses the appeal, affirms the Interioeutor a{^>ealed fron, 



Kon.— The Commissary was at first much impressed with 
the appellants argument, as stated in his redaiming petitioa, 
while ho fdt regret that he diodd be obliged to difEer frosi 
the judgment of the Commissary-Depute on a point of fotuL 
This impresnon was rather oonfirmed by the admission of the 
respondent that the form of reponing provided in the Ael 
16th and 17th ^ot, cap. 80, was appUcahle to aome eases la 
which one executor sought to sopcnede another. Bat, oa 
reconsideration, the Commissary is of opinion that not only is 
the form adopted by the petitioner in the present caae compe- 
tent but he thinks that it is the proper form of prooedsn^ 
having regard to the prindples whidi regulate the powen sad 
duties of the Commissary in regard to the j^pointment of 
executon. The deoemiture of an exeeutordative ia tm^ la 
appointment to an office; and when the appointmsnt is made 
in &vour even of one who has not the prerarabia right to tbe 
office, still it is a proper appdntment at the time, imd in tbe 
absence of any preferable claimant. The party so appoiated 
is entitied, so soon as decreet goes out, to teke certain steps ia 
the administration of the estate of the d e oea a ed. When a 
party, having a preferable right to the office of execnlot^ 
comes forward to daim that office, the Commusacy thioki 
that a petition for the recaU of the first ^pointmeot is the 
correct procedure; because the original appointment was not 
improper in the drcnmstances and at the time it was made. 
Farther, the recall is made as firam the date of the petitian, 
or of the judgment recalling the appointment, and tiius the 
acts of the executor-dative, while In offioe, are left nntoodied, 
which may be an advantage to the estate of the deoessed; 
while third parties who may have transacted or litigated with 
him are entitied to have matters preserved entire. It seenu 
also to be for the advantage of the party whose appointment 
is recalled, that this should be the course d prooedme; be^ 
cause his daim for expenses incurred in his office, and it maj 
be in outlay, appears to be in a more favourable podtkn if 
the appointment is recalled under the petition, than if tlie 
executor-nominate has reponed against the appointment of 
the executor-dative, and the ori^nal appointment ibr tbe 
offioe was thereafter dismissed. For these reaaona, the Cen^ 
missary thinks that the procedure of reponing is not appro- 
priate to the present case, and that therdore the provisioa as 
to reponing in the 16th and 17th Vict, cap. 80, ought not to 
regulate the procedure in this case. On inqvdir, the Goor 
missazy finds that the form of petition for recall is that fol- 
lowed in the Commissary Court of Edinburgh; and Mr Alei- 
ander's book on the forms of the Commissary Court ccntdsB 
a form of petition of the same kind as the present The fona 
thus appears to be in accordance with principle and pmctioe. 

Act, MiLTHUi Jahisbok. AU. Blaii. 



18th Jolt, 1864. 

SHERIFF COUBT, LANABKSHIBE— GLASGOW. 

(Shibiffs Sib A. Alhoh ahd Stbathxbh.) 

ScouLLEB V. Smart. 

Police — Statute — Common Law. — A sumnuiry pditm^ 
founded alternatively on statute and common /av, held 
relevant aUkough the statute fiunded on was tmmitmsbf 
cited. 

Police Officer. — In a summary action against a poSee 
officer for delivery of a piece of cloth taken possession of 
hy him for the purposes of criminal justice^ and hsl^ or 
delivered up to the wrong party without the Uforrani ^ 
ihe police magistrate — held liable in restitution^ or aUer* 
natively inpayment of its value, with costs. 

Thb piinmer was a pawnbroker in Glisigow, and tka 
defender wee the chief coneiable oC tbe City of Glai^goir. 
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Certain articles of doth had been stolen, and was sup- 
posed to have been pawned with the pursuer. A piece 
of French green merino cloth was taken possession of by 
the officers of police to be produced in evidence at the 
trial of the thieves. After the trial the doth could not 
be found, and the pursuer presented a petition to the 
Sheriff demanding delivery, or alternatively 26s as its 
price. The record was made up by condeso^denoe 
and defences. 
The petitioner pleaded— 

1. The respondent having obtained delivery of the 
merino in question for the purposes of the trial mentioned 
in the condescendence, and that trial being finished and 
no proof of ownership having been led to the satisfaction 
of the said magistrates, the petitioner is entitled to have 
the merino re-delivered to him. 

2. The respondent having without just cause refused 
or delayed to deliver the said merino to the petitioner, 
and still refusing or delaying to deliver it, the petitioner 
ifi entitled to decree as prayed for, with costs. 

The defender pleaded — Preliminary — 

1. It is incompetent to demand performance of a fact 
which it was known before the action was raised that 
the defender could not. 

2. That being the leading conclusion, and being in- 
competent, it was incompetent to sue for a mere pecuniary 
oondodon, really being a claim for damages in a summary 
form. 

3. The pursuer's claim of damages, amounting to only 
268 sterling, cannot competently be sued for in the 
ordinary Court, or at all events the defender is entitled 
to his expenses of defending in the ordinary Court. 

4. No statute specified by Parliamentary session, 
eliapter, or date in the original petition, and there being 
at least two Glasgow Police Acts in viridi ohservantioy 
while only one was referred to in said petition, and sec- 
tion 175 of neither of said statutes bearing any such 
enactment as those libelled, the action fell to be dismissed. 

The record having been closed, and parties' procura- 
tors heard, the Sheriff-Substitate pronounced the follow- 
ing Interlocutor: — 

Having heard parties' procurators on the dosed record, 
and made avizandum, Pinds that the pursuer, as intro- 
ductory to the condusions of his action, has set forth 
in tiid i>etition that the defender, and the officers acting 
under him, are entitled to require, and that pawnbrokers 
are bound to show articles in their possession, or which 
they may have received in pawn or purchase; and if it 
shall be found that the articles so shown have been 
stolen or fraudulently obtained, such pawnbrokers, on 
being informed of the fact, are under obligation to de- 
posit the same with the defender, in order that they may 
be produced in such manner as may be necessary for the 
enck of public justice ; and the pursuer farther sets forth 
that the defender, or his officers, are so entitled to act, 
and pawnbrokers are bound so to show and deposit 
0)od8, in terms of the 175th section of the Glasgow 
Police Act, which in the condescendence is more specifi- 
cally described as the Act 6th and 7th Vict., c. 99: Finds 
that the petitioner has erroneously cited the section of 
the Act which contains the above provisions; but finds 
that none of the conclusions of the action are based upon 
that section, or upon any of the provisions of the Police 
Act, and it was surplusage to cite and not essential to rely 
dther on the one or the other in support of the peti- 
tioner's daim; Therefore repels, the fourth preliminary 



defence: Finds it pled by the defender that the merino 
in question was, be£>re institution of this action, given 
up to a party from whom, he says, it had been stolen or 
embezzled, and that this the pursuer knew, so that in 
demanding restitution of said merino, the latter has 
acted incompetently in so shaping the leading conclu- 
sions of his action: Finds that even if the pursuer did 
know this, the mere delivery of the merino to another 
party, if improperly delivered, does not render restitution 
& factum imprestdbile, but simply imposes on the defender 
the duty of recovering back the cloth, so as to fulfil the 
duty of restitution, if ordered: Therefore repels the fiirst 
preliminary defence: Finds that an action concluding 
for delivery of doth or other similar articles, and, alter- 
natively, for payment of its value, is competent in a 
summary form, and for which provision has been made 
in the Act of Sederunt, 10th July, 1839, sec 188, (see 
also Allan v. Beveridge^ 30th January, 1861, 22 Sess. 
Cases, 417) : Therefore repels the second preliminary de- 
fence: Finds that actions with alternative conclusions for 
the delivery of an artide, or payment of its price, is not 
in that form competent in the Small Debt Court: There* 
fore repels the third and remaining preliminary defence, 
and in hoc statu reserves all questions of expenses: and 
on the merits^ ¥iuds that the pursuer claims delivery of 
a piece of green merino cloth, pledged with him on 3d 
July, 1860, but which, on 23d Janiuury, 1861, he gave 
up to John Selkirk, an officer acting under tiie defender's 
order or authority, and who took possession of it as an 
article stolen or fraudulently obtained, to be deposited 
with the defender for the purpose of being used as a pro- 
duction at the trial of Roseann O^Neil or Taylor, who 
was tried by one of the Magistrates of Glasgow, on 25lh 
January, 1861, and, on her own confession, convicted of 
the crime of breach of trust and embezzlement: Finds it 
inatrncted by the receipt in the book No. 8-1, that Sd- 
kirk did receive said cloth, and it is not denied by the 
defender that it was taken possession of under his autho- 
rity, and deposited with him for the purpose averred by 
the pursuer: Finds it alleged by the defender that the 
said cloth was claimed and delivered over to a party, 
whose name he does not state, as her property, or as 
having been stolen or embezzled from her; and the defen* 
der d^ not state by whom the doth was delivered to the 
said unnamed claimant, nor the date, nor under what 
authority, nor whether upon proof of the ownership; and 
in respect, the defence is imperfect in these respects, ap- 
points the defender within six days, with certification, to 
lodge in process or in a minute, setting forth these particu- 
lars, and thereafter directs the process to be again sent 
to the Sheriff-Substitute for £u:ther disposal. 

NoTE.^The Sheriff-Substitute has repelled the fourth 
preliminary defence, beeause the recital of the PoHoe 
Act) or any of its sections, was quite unnecessary to the 
pursuer's case, and inaccuracy in such recital, where not 
of the essence of the action, is immaterial. The fSsu^ that 
the pursuer surrendered to the defender, or any of his 
officers acting under him, an article alleged to be neces- 
sary for the ends of justice, was and is all that was 
requisite to show the circumstances out of which has 
originated the pursuer's right to demand the artide back. 
It rests with the defender to show grounds for justifying 
non-return, and a very sufficient ground it will be, if he 
can instruct (what he has not alleged nor pled, but 
which, under the order upon him, he has still opportunity 
of doing), that delivery was given under an order of a 
magistrate, after proof led, as provided by the statute 
before referred to. 

Both parties appealed, and procurator having been 
heard, the Sheriff pronounced the following judgment:— 

Having heard parties* procurators under their mutual 
appeals upon Uie Lciterlocutor appealed against and whole 
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procees, Finds tbat tbe quation involyod in the present 
action is wbetber the defender, as saperintcndent of 
poKce, is bound to restore to the pursuer eight yards of 
merino cloth, or pay £1 6s as ite value, which had been 
seized by the police in the pursuer's premises for the 
purpoees of criminal justice: Finds it pleaded in defence 
that it is incompetent to demand performance of an act 
or delivery of an article, when performance of delivery 
of an article is known to the pursuer or admitted to be 
a factum imprestaUle; 2d, that a pecuniary conclusion 
under a summary action is in such circumstances incom- 
petent; 3d, that an action for £1 ds is incompetent in 
the ordinary Court, and should have been brought in 
the Small Debt CJourt; 4th, that the Police Acts being 
referred to as the "Glasgow Police Act" without a 
chapter and giving a wrong section, and there being two 
different Police Acts, the reference to them in the peti- 
tion is uncertain and erroneous: Finds that in the 
condescendence the Parliamentary session and chapter 
is given to the Act, but the reference to the particular 
section is also erroneous: Finds it pleaded in reply that 
the petition is founded on the common law, and not 
mainly on the Police Act: Repels the first preliminary 
defence in respect of the alternative conclusions of the 
petition: Repels the second one also for the same reason, 
and in respect of the Act of Sederunt referred to by the 
Sheriff-Substitute: Repels the third one in respect the 
ordinary Court is competent even for so small a sum as 
268, but reserves the defonder's claim for expenses as in 
the ordinary Court, in the event of its being found that 
the action might and should have been brought in the 
Small Debt Court; and on the 4th prelimmary defence, 
in respect the clause in the Police Act founded on in the 
petition is quoted at large therein, and its correctness is 
not disputed by the defender, and the date of the Act and 
chapter are admitted to be correctly given in the cen- 
descendence, and in respect, independent of the Police 
Act, the petition is laid on and is competent at common 
law: Repels the said plea and adheres to the Interlocutor 
in toto m 80 far as the defender's appeal is concerned, 
and dig*"^i»^ the same, and on the pursuer's appeal in 
respect, if the defender has done what was incorrect and 
is contrary to the stotute in giving away the goods 
referred to to other than the true owner, on the order of 
a magistrate, he will be liable in the value thereof, which 
can be decerned for under this action; and in respect of 
the defence stated on record as closed is imperfect, that 
is the defender's fault, and the pursuer is entitled to the 
judgment of the Sheriff-Substitute on the record as it 
stands, and the order to lodge a minute in order to amend 
or explain, the record does not appear to be warranted 
or allowed by the statute: Recalls the same, and remits 
to the Sheriff-Substitute to advise the case on the merits 
upon the dosed record as it stands, and do therein as 
may seem jost. 

The case was then sent to the Sheriff-Substitute, who 
pronounced the following Interlocutor: — 

Having resumed consideration of this process under 
the remit in the Sheriff's Interlocutor of Slst January 
last. Finds that as the record at present stands, the 
defender has stated no relevant ground in defence to 
justify Bon-retum of the cloth in question: Therefore 
repels the defences, and ordains the defender to de- 
liver to the pursuer the green merino cloth claimed 
by the latter, and that within six days from this date, 
with certification that decree will be given for the value 
concluded for— the reasonableness in amount not being 
disputed— and reserves pronouncing farther until this 
order shall be implemented, or until the time shall have 
run and a certificate of failure obtained, when appoints 
the process to be re-transmitted for final disposal. 

Note. — ^If the merino was lawfully given up to the 
alleged owner, the defender has himself to blame for so 



shaping his defence, as to avoid the plea in jnstificalaoa 
of non-return to the pursuer, which the Glasgow Poiioo 
Act affords. Believing the omission to have been in- 
advertent, the Sheriff-Substitute, ex proprio mohu, ap- 
pointed the defender to explain the circumstances under 
which the merino was so given, that the plea of justifi- 
cation (which is actually pled) might be property eiti- 
mated, and that step the Sheriff-Substitute is of opimm 
he was entitled to take, and in practice it is usoal to 
make such appointments where parties have vaguely 
or imperfectly made their averments in preference to 
pronouncing decree at once (see Barclays 3PGlaskax^ 
225, and cases there cited); on the other hand, if the 
merino was given up under circumstances which did not 
admit the statutory justification, then the defender can- 
not complain of the order now pronounced. 

The defender appealed, and the Sheriff thereafter pro- 
nounced the following judgment: — 

Having heard parties' procurators under the defender's 
appeal upon the Interlocutor appealed from, and whole 
process, as well as the competency of the appeal. Finds the 
appeal competent, in respect the Interlocutor under re* 
view virtually decides the merits of the cause: Finds it 
now pleaded for the defender that he nowhere admits in 
record that the article in question had been given up bj 
him, or those for whom he is responsible, to a wrang 
party, but that he specially averred that it had bees 
given up to the owner, from whom it had been stolen or 
embezzled, which averment necessarily implies that it 
was properly and legally given up to the true owner, and 
no proof has been aUowed: Finds that the admisBiopa on 
record do not warrant as yet any deoemiture or order 
upon the defender to deliver up the merino in questioo, 
and that a proof is necessary: Therefore recalls the Inter- 
locutor complained of, and allows the defender a proof 
that the merino in question was delivered up to the true 
owner under an order of a magistrate, after proof led, in 
terms of the Police Act ; and allows the pursuer a con- 
junct probation, and reserves entire the whole pleas of 
parties to be considered along with the proof, grants 
diligence at the instance of both parties, alui remits to 
the Sheriff-Substitute to fix a diet for taking the proof, 
and do farther in the cause as to him may seem jusL 

Proof was led by both parties, and after a hearing the 
Sheriff-Substitute of new repelled the defences, and de- 
cerned against the defender in terms of the conclunoos. 
The defender appealed, and after a hearing the Sh^ 
pronounced the following judgment: — 

Glaagow, 14th June, 1864. — ^Having heard parties* proea- 
raters under tiie defender's appeal, upon the Interlocutor i^ 
pealed against, proof adduced and whole ptooea, Fhtds t^ 
the artide, delivery of which is craved with ao altematin 
condasiou of 268 as the value thereof, is deecribed in the peti- 
tion as "a piece of green French merino doA/* said to hum 
heen pledged with the pursuer on 8d July, 1860, by a person 
of the name of Ann King, High Street, Glasgow, in Been- 
rity of the sum of 88 advanced thereon by the puzeoec 
to the Bud Ann King, and which doth is alleged to hare 
been the property of one Mary M'Lauchlan, No. 402 Qallov- 
gate Street, and is stated to have been, on the 23d Jannaiy, 
1861, delivered over by the pursuer, in tenns of the Ghu^w 
Police Act, to an officer of police named John Selkirk, ad^ 
under the spedal orders of the defender to be deposited inA 
the Superintendent of Police, in terms of the Police Aet^ ftr 
the purpose of being produced at the trial, in the Polios 
Court, of a person named Roseann O'NeiU, who had emhesded 
or stolen the same: Finds it pleaded in defence that the party, 
Roseann 0*Neill or Taylor, had embezzled or stolen a number 
of articles, and on 25th January, 1861, having been diazged 
in the Police Court with embezzlement, she pled guilty. On 
i which occasion the various parties whose goods had been cm- 
I beaded came to the Pdice Offioe daiming their good% and got 
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tiiem »w»7 after the trial and conYiction of O'Neill per aver- 
tionemf and that once that time the doth in queetiony which 
fovmed part of the embezzled articles, had never been seen: 
Finds that in the receipt book produced, kept by the pursuer, 
ih^re is written across the receipt signed by the officer Selkirk, 
on the 23d January, 1861, for the piece of merino in question, 
the word "lost," and the pawn-ticket for the same is also pro- 
duoed, bearing the "No. 458, Jan. 8, 1860, owner and pledger, 
Ann King, H^h St., Ss 6d:" Finds that in the Glasgow Police 
stolen property book, excerpts from which are produced in 
prooesa, there is entered under date 24th Jan., 1861, five yards 
oobnrg and a piece of lining, as coming from the pawn office 
of William SoouUer, Saltmarket, and bearing to ha?e been 
given up to Mary Lawrie, residing at 14 Princes Street, and 
signed with her mark: Finds that in the charges made against 
Boeeann O'Neill she was inter alia chaig^ with stealing 
"eight yards or thereby of coburg cloth," and that in the police 
stolen property book above referred to, there is entered ''a 
green coburg dress piece," and bearing to be given up to 
B,0Haann Caasiday, residing in East Clyde Street, as tiie owner 
or daimant: Finds it proved that the "eight yards of coburg 
doth,*' contained in the charge against Roaeann O'Neill, were 

et by the pursuer into the hands of Sdkirk, the police officer 
ving charge of the case, who is not now in the police estab- 
lishment, and were given up by him to the witness M'Whannel, 
the custodier of stolen property in the police establishment, 
by whom the diJBferent articles were given up to the parties 
daimittg them, who signed the receipts for the same in Ute 
stden property book before referred to: Finds that it would 
appear that some confusion had taken place in the Police Office 
between the eight yards of merino in question in tbeprocess, and 
a piece of five yards of coburg given up to Mary Lawrie, and 
tbat the eight yards of merino hM either been lost or given up in 
the oonfbsion of the officers giving back artides to a wrong 
par^: Finds that Mary M'Lachlan was the real owner of the 
merino, and as she had not got it back from the pursuer, with 
^diom it had been pledged, she brought an action against him 
bef<«e the Justice of Peace Court, and got decree against him 
for 26s as the value thereof: Finds it proved by the pursuer 
that he wrote the word "lost" across the receipt in his receipt 
hook for the merino in question after he had been told at the 
Police Office that the merino had heea claimed and given op 
at the Police Office: Finds it proved that the merino doth in 
question was delivered up at the Police Office to some wrong 
party, and that without any written order or authority by the 
Bagistrate who tried the case, as required by the Pouce Act: 
Finds, in point of law, that the officer Selkirk, and the other 
•fficers in the police establishment, who gave up the merino 
in question to a wrong party without any written order or 
Mithority of the magistrate who tried the case, having been 
in the employment of the police establishment under the defen- 
der, and whose orders they were bound to obey, he (the defen- 
der) is responsible for their acts, both under the GUisgow Police 
Aet and at common law, therefore adheres to the Interlocutor 
under review, and in respect it is now admitted that the 
iBerino in question has dther been lost or given op to a wrong 
party, so that the order to deliver it up has become a factum 
impTtttabUe, decerns against the defender in terms of the alter- 
native condusion of the petition, and finds the pursuer entitled 
to expenses, to be taxed on the lowest scale for the Ordinary 
Cour^ and remits the account thereof when lodged to the 
auditor to tax, and decerns. 

Non,— This is rather a hard case for the defender, as 
Snperintendent of the Glasgow police, who, by the result of it, 
u made responsible for the consequences of some confusion on 
the part of some of his subordinate officers, in allowing the 
piece of merino in question to be taken away by the wrong 
party, although he himsdf personally had apparently nothing 
whatever to do with the matter, and the article had only been 
intromitted with officially by his subordinates in office. The 
mistake, too, was one which was extremdy likdy to occur in 
ia office where such an immense quantity of stolen artides 
IJM daily, as in the Police Office of GUsgow. But still, as 
tbe pursuer was comnelled to pay the value of the article to 
we true owner of it by the judgment of the Justice of Peace 
^Qrt> he is fully entitled, if he can, to seek indemnity from 
^7 party who may be legslly liable. 

^e officer Selkirk, who was the active party in fault, is not 
J^ in the Glasgow Police, and is said to have gone to America, 
■njers can be no doubt that the defender, as the head of the 
H«»MMl th» pwrty who, imdw tbQ Polio© Act^ appoints all 



the subordinate officers^ must be held legally responsible fof 
any losses which may occur through the fault or omissions of 
any of the officers in the establishment of which he is the head. 

In addition to this, there are two particulars in which tiie 
conduct of the defender, after he was personally brought into 
contact with the matter, which appear to substantiate the 
pursuer's daim against him. In the first place, there appears 
to have been a certain amount of laxity pursued in the PoUce 
Office in the mode in which goods, alleged to have been stolen, 
and which have come into the hands of the police^ are given 
back to the owners or allowed to be taken away by them. 
This appears not to be done by a warrant or order from the 
sitting magistrate who tries the case, as required by the 
Polioe Act, nor even by a written order from any party what* 
ever. It appears that the claimants for stolen goods are just 
taken into a room adjoining the Court Hall, where the stolen 
goods are Iving together on a table, and each is desired to pidc 
out his or her own property, and to take them away. 

There is no doubt that this method is calculated to shorten 
matters and expedite business, but it is very likdy to be 
attended with the risk of delivering up artides to wrong par- 
ties, particularly considering the unscrupulous characters who 
sometimes are claimants for goods on such occasions. 

In the next place, when the present action was brought in 
this Court, conduding for delivery of the merino or its value, 
as ascertained to be only 26s, the defender not only did not 
admit or consign anything, but averred on record that the 
artide had been given up to the true owner, after the trials 
in common form. Had he consigned the money, which 
was so trifling, in limine, the Sheriff would at once not 
only have not found him liable in, but entitled to, expenses; 
at least subsequent to the consignation if the Utigation went 
on. Instead of doing this, he perdsted m the allegation of 
the doth having been delivered up to the true owner, and 
joined issue with the pursuer in proof on the point. So far 
from establishing that the merino had been given up to the 
true owner, the proof dearly diows that it had been given up 
by the police to some wrong par^, and that drcumstanoe also 
renders the defender liable in expenses. Had the case been 
one for the value of the artide, or damages only, the Small 
Debt Court would have been the proper form for it^ but as 
the case was one, perhaps unavoidably, for ddinery of the 
article or damages, to meet the alternative of the article cast- 
ing up after aU, it became necessary to bring the action in 
the ordinary Summary Court. 

Act, Jambs Galbbatth. AU, J. L. LAsa. 



26th Jolt, 1864. 

SHEBIFF COURT, PEBTHSHIEE-PBETH. 

(Shxbiffs Gobdov asd Babolat.) 

Napies V, Robertson. 

Master and Bervant— Proof— Parole— PreBumptioii.—il 
farm-servant sued his master for wages. The master^ 
in defence^ stated that he had payed a sum upwards of 
£13, had taken no receipt^ hut offered to prove pay* 
ment by parole. Objected^ that parole proof could not 
be admitted in payment of a sum above £8 6s Sd, 
Circumstances in which a proof by parole btfore answer 
was allowed by the Sheriff-Substitute^ and adhered to on 
appeal by the Sheriff, 

The pursuer, a farm-serrant, on 5th December last 
instituted an action against the defender, his former 
master, for £15 10s, as wages from March to Martinmas 
last (old style), under deduction of 80s reoeiyed to 
account. In defence, it was stated, that the agreed on 
wages were £15 only. The pursuer's wages were ar- 
rested in the defender's hands; but, on 27th November 
last, after the arrestment had been loosed, and the 
defender had been informed that he was in safety to pay 
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to the pursuer the balance of wages due to him, he paid 
to the pursuer, in cash, £13 2s 6d as in full of wages, 
less £1 lOs formerly paid to account, and 7s 6d allowed 
by the pursuer for absences. He also stated that it was 
the universal practice in Perthshire, or at least in the 
district in which the defender's farm was situated, to pay 
servants', and especially farm-servants', wages without 
asking for or obtaining a written receipt for the money 
paid. The record was closed on a short minute. Parties 
did not ask a hearing, and both parties were allowed a 
conjunct proof. 

The pursuer appealed. For the pursuer it was pleaded 
that the payment alleged in defence, being upwards of 
£8 6s 8d, could be proved by the oath or writing of the 
pursuer only, and that the proof by witnesses allowed by 
the Sheriff-Substitate to instruct payment of a sum of 
upwards of £8 Gs 8d was incompetent. For the de- 
fender it was answered that it is not the practice to ask 
or obtain receipts from farm-servants on ihe payment of 
wages, and the pursuer is entitled to prove that such is 
the general practice, and also to instruct the fact of 
payment by parole proof. The tendency of recent legis- 
lation, as well as the practice of our Courts, has been to 
extend the application of proof by parole. 

The following Interlocutor was thereafter pronounced : 

The Sheriff having heard parties on the parauer's appeal, 
and made avizandum with and considered the process, re- 
caUs the Interlocatpr appealed from, and, before antwer, allows 
the puTSuer a prootof facts and circumstances tending to prove 
the amoont of wages claimed by him, and that the same is 
resting-owing by Uie defender, and to the defender a proof of 
facta luid circumstances averred by him, and tending to prove 
that he paid to the pursuer all the wages which he earned, 
and with these findings dismisses the appeal. 

Note. — ^The Sheriff has felt great difficulty in disposing of 
this case; and the more so as his judgment, not being subject 
to review, cannot be put right, if not well-founded. The 
general rule is, that payment of sums above £8 6s 8d cannot 
be proved by parole evidence; and the exceptions from this 
rule are very few. In the case of Stewart v. Oardan, 17th 
February, 1881, the Court appears to have held that a prac- 
tice of payment, without taking written acknowledgments in 
a special dass of transactions, might lead to parole evidence 
being admitted. It is notorious that the usual course in re- 
gard to the payment of servants' wages — particularly domestic 
and fiunn-Bervants — ^is that, when such wages are paid, no 
written acknowledffment is taken. In the case of JBanuU, 
16th Julv, 1840, II. D. 337, it was held that there was a 
presumption in favoiv of the payment of tavern biUs at the 
time the fumbhings were made: it was called a iiresumption 
of practical life. The same view may be taken in regard to 
the payment of servants* wages. A similar presumption ap- 
pears to eziBt in the English law {** Smith on Matter and 
Servant,^ p. 120). The tendency of modem practice is to 
admit, and not to exclude, parole evidence. The Sheriff has 
changed the wording of the Interlocutor, so as to impress 
upon the pursuer the duty of rebutting any presumption of 
payment, and he has allowed the proof before answer, so that 
the competency of sustaining parole evidence of payment may 
not be finaUy detemuned until all the facts of the case are 
disdofled in the evidence, and can be considered as a whole. 
Act. Willi AK MaoLeish, Perth. 
Alt, Thohas Sotitab, Crieff. 

29th Jolt, 1864. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Shsbitfs Sib A. Alison, Bart., and Yeitoh.) 

B. T. Macfablaite v. The pRocuttATOBSOF Hauiltok. 

ProcoratoT — ^Admission. — A private voluntary society of 

Procurators before a Sheriff Court have no power to 



make bye-laws making it a condition that before admis'» 
sion candidates pay a sum in name of entry-money^ or 
to support a library. 

The pursuer was a procurator at Glasgow, and prac 
tised before the Courts there. He applied to be ad- 
mitted to practise before the Court at Hamilton, a 
division of the County of Lanark. It appears the pro- 
curators, or some of them, have of themselves formed a 
society called the Society of Procurators, the title to the 
membership of which appears to be that the party apply- 
ing must be a procurator, and pay £10 ostensibly toiraids 
the formation of a library. The pursuer's petitioa was 
ordered to be intimated to the society, and they objected 
to his admiasion because he had not deposited the £10, 
and this the petitioner declined to do. The SherxfT- 
Substitute, however, ordained the petitioner to consfga 
as deposit the £10. The petitioner appealed, and partiee' 
procurators having been heard, the Sheriff prononnoed 
the following judgment : — 

Glasgow, 29th July, 1864.— The Sheriff having c(mridei«d 
this application, along with the appeal for the petitionflr, 
against Uie last Interlocutor of the Sheriff-Substitute, orderii^ 
consignation of the sum therein mentioned, and having at the 
differeot diets fully heard the petitioner, and also Mr Cx^bbie 
on behalf of the Society of Proourators at Hamilton, oa tba 
merits of the application and whole process, finds that tba 
present is an application to the Shenff by the petitJoner, a 
member of the Faculty of Piocuraton of Glasgow, and a I^v 
curator before the Sheriff and other Courts at Glasgow, pray- 
ing to be admitted a Procurator before the Sheriff's Goort at 
Hamilton: Finds that the petition was appdnted by the 
Sheriff-Substitute to be intimated to the Society of Praeacaton 
practising before the Court at Hamilton and answered hj 
them: Finds that the said Society of Procurators object to 
the petitioner's right to be admitted a procurator beCoro ilie 
Court, as he had &Ued to pay or deposit a sum of ten pmnida 
towards the formation of a library, as required by the bya- 
laws of the society, and which had received the ■mction of 
the Sheriff-Substitute: Finds it admitted by the pursuer tbat 
he has not paid or consigned the said simi, and it is danied 
that he is bound to do so, or that the Society of Procnratois 
at Hamilton have any right to pass such a bye-law, to be 
binding on the petitioner or parties not members of tbe 
society: Finds that the bye-law referred to, imposing a pay* 
ment of £10 by each practitioner before the Court for a 
library fund, was passed in February, 1868, and it ia not 
alleged by the respondents that any such payment was ever 
exacted or asked before firom any procurator before the Court; 
Finds that it is not alleged that the Society of Pkocuxatora at 
Hamilton is an incorporated body having any charter, or that 
they are associated either by Act of Parliament or under any 
public authority, and from the printed copy of the mlea and 
reguUtions produced, it appears that the society was only 
formed by » resolution of the proourators then praotising before 
the Court at Hamilton, passed on 6th Deoember, 1862: FiBd% 
by Act of Sederunt, JOth July, 1889, it is enacted and dedacvd 
by section 157 that "no person shall be admitted to praotbe 
as a i>rocurator in any Sheriff Court unless he be a Writer to 
the Signet or Solicitor before the Supreme Courts, or bavo 
been admitted a procurator, and have practised as such before 
some Sheriff Court,-" <'be twenty-one yean of age, and be 
regularly admitted by the Sheriff without pi^udioe to the 
legal rights of chartered bodies:" Finds, in point of Uw, that 
as the petitioner comes under the qualification last aaoted in 
the Act of Sederunt, having been already duly adnutted and 
practising as a procurator before the Sheriff and other Gourta 
m Glasgow, and as the respondents are not a chartered body, 
whose rights his admission as a procurator before the Courts 
at Hamilton would interfere with, he is entitled to be admitted 
as a procurator before that Court without any other qualifica* 
tion or any money payment to the said Society of Pioountois: 
Finds that in all those cases in the books where such exclusive 
rights have been sought to be maintained, it has been by 
d^artered bodies for the most part fortified by loag usage: 
Finds that as no such immemoM ussge is hero allegeJ, and 
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M the Procuraton of Hamilton hare no charter, and the 
qnaUScationi for practitioneni before Sheriff Courts are fixed 
by Act of Sederanty the Court is not entitled, at the request 
of the said sooiety, or any other body, to load the right to 
admission with additional burdens not mentioned in the Aot: 
Tlierefore recalls the order for consignation in the Sheriff- 
Subsiitote's Interlocutor, and finds that the petitioner has right 
to be admitted as a procurator before the Sheriff Court at 
Hamilton without any other qualification than he already 
poBB o as os^ and remits to the Sheriff-Substitute to admit hun 
aeeordingly on his taking the oath dtfidde adminUtraticne 
ogtcU in common form: but Finds that the petitioner is not 
entitled to the use of the library of the respondents' society, 
or to any of its other privileges, without entering the society 
and paymg the deposit required by the rules thereof: Finds 
no expenses due to or by either party under this discussion, 
and decerns. 

NOTB. — ^The case of Dinniog (founded on by the respondents 
at the debate), 27th May, 1817, applied to the Faculty of 
IVocurators in Glasgow, '* whose rights were established by in- 
reterate usage and Royal Charter, and as such, had the right 
of passing bye-laws, if not inconsistent with the State." That 
ease, theiefore, has no application to the Procurators of Ham- 
ilton, who, however respectable and growing in numbers and 
talent, have not as yet either a Eoyal Charter or immemorial 
usage to rest upon. Considering them as a mere volnntary 
society or association, the Sheriff cannot hold that they are at 
liberty or have any right to object to or exclude parties from 
practifling as practitioners before the Hamilton Court, who are 
quafified under the Act of Sederunt, unless they conform to 
certain bye-laws and regulations passed by themselves, impos- 
ing » certain money payment for an object in itself certainly j 
very beneficial And laudable, but apparently ultra vira of the : 
society to impose on persons not asking to become members of I 
the society, and who are qualified under the Act of Sedenmt 
Ibr being admitted procurators before the Court; but it is a 
difSerent thing to say that it can lay down a regulation declar- 
ing that no one shall be admitted to practise before it, though 
qualified in terms of law, unless he pays down a certain sum 
for the Hamilton library. Unquestionably the procurator 
not conforming or entering the society, can have no right to 
the use of the library, which is privative to the subscribers, 
and it is to be hoped the obvious advantage of such a store of 
reference will induce stranger procurators who may be admitted 
to practise before the Court to concede voluntanly what they 
are not bound to, and the Court has no power to compel them 
to give, as a matter of obligation. 

Ad. Taxtt, AU. Qebbix. 



29th July, 1864. 

SHEBIFF COURT, LANARKSHIRE— GLASGOW. 

<8BKBi7rs Sib A. Auson and H. G. Bbll.) 



Hat v. Athta & Co. and Ritohib & Co. 

Salei — Delivery, partial— Stoppage in transitu, — A. sold 
to B, a large lot of wheats for which and others he gave 
his acceptance. The wheat was in the custody of a store' 
keeper, B, sold 800 lolls to H.^ who granted his ac' 
ceptance, and obtained a partial delivery. B, became 
intolvent^ and on the same day he telegraphed to H, not 
to accept the draft unless he had got the wheat. After 
getting the telegram^ H, called on A.y and obtained a 
delivery order, with the words written across^ ^''no sale,^ 
Beftjre delivery was obtained A. had learned B,^s 
insolvency^ and countermanded the delivery order. In 
an action by H. for delivery of the remainder of 
the wheat — Held, thai from the knowledge communis 
eated to H. ofB.^s circumstances, he was in mala fides 
in applying to A, for the delivery order, and being so, 
A, was justified in countermanding t7, and the store- 

. keeper in refusing delivery. 



Hay the pursuer and Athya & Co. are grain merchants 
in Glasgow, and Ritchie & Co. are storekeepers. Athya 
& Co. had large quantities of wheat stored with Ritchie. 
Athya & Co. sold two large lots of wheat to Bertram of 
Newcastle, a grain merchant. Bertram sub-sold 300 
quarters to Hay the pursuer, for which Hay granted his 
acceptance. The other circumstances of the case are 
fully expUinod by the Interlocutors of the Sheriffs: — 

Haying again heard parties' procurators, and resumed con- 
sideration of the proof, productions, and whole process. Finds it 
admitted by the defenders, Athya k Co., and instructed by the 
iuToioe, No. 13/1, that, on 16th July, 1861, they sold to Mr 
Alexander Bertram, of Newcastle, two large lots of American 
wheat: Finds that, as the price of a portion of said whetit, the 
defenders took from Bertram the acceptances Nos. 13/2 and 
18/3, amounting together to the sum of £850, and both 
payable in London on 21st August, 1861: Finds that at 
the time of the sale the wheat lay in the stores of the other 
defenders, Hugh Ritchie ft Co., in name of the defenders 
Athya & Od., and continued to lie in their name after the 
sale: Finds that on the 15th August, 1861, Bertram wrote 
to the pursuer the letter No. 12/3, in which he says, — "I 
had a telegram from Messrs Athya & Co. that you wished 
two or three hundred bolls of the best lot of amber [wheat]. 
I replied that they were to deliyer you 300 bolls. Mr Athya 
said in his last letter he had sold similar, so have booked 
you 300 bolls, at 24s 9d, and will pass draft for the amount, 
as they will require needful. Of course, if the prioe is too 
much, I expect to hear from you, and will make it right:** 
Finds that on the I7tii August, the pursuer acknowledged 
receipt of said letter by his two letters of that date produced 
respectively, with the reports of oommiadon, Nos. 22 and 
24, one of which letters appears to have been sent per 
incwriamf being substantially a du]:^cate of the other: 
Finds that, in his sud answers, the pursuer agreed to take 
the 300 bolls, but only at the prioe of 288 6d, instead of 24s 
9d per boll: Finds that in the meantime, and before receiv« 
ing the pursuer's answers, Bertram, on the 15th August, 
drew upon the pursuer the bill. No. 21/1, for £371 5s, being 
the prioe of the 300 bolls at 24s 9d per boll, and sent it to 
Gbisgow for acceptance through his banker in Newcastle: 
Finds that the pursuer, soon after receiving said bill, accepted 
it, but onlv for £334, being the prioe of the 300 bolls at 23s 
6d per boll, less a small balance owing by Bertram to the 
pursuer, and the said acceptance was sent kMick to Newcastle 
through the Glasgow branch of the National Bank of Scotland, 
on the 20th August: Finds that Bertram returned no answer 
to the puisuer's letters of the 17th August, and received, 
without objection, the restricted acceptance, and must there- 
fore be held to have acquiesced in the terms on which the 
pursuer agreed to take the 300 bolls: Finds that on the 21st 
August the pursuer received from the defenders, Athya & Co.j 
the delivery order No. 18/8 on the defenders, Bitchie & Co., 
for 300 bolls of the wheat which Athya & Co. had, on the 
15th July preceding, sold to Bertram, and the pursuer inti- 
mated and presented the said order at the defenders, Ritchie 
ft Co.'s, store on the 2 2d August: Finds that they accepted 
the said intimation, and on the following day delivered to the 
pursuer, in virtue of the said order, 48 boUs of the wheat 
therein spedfied: Finds that after said delivery had taken 
place, there was handed, also on the 23d August, to said de- 
fenders, Bitchie k Co., the cotmtermand No. 13/9 by Athya ft 
Co. of the delivery order of the 21st August, and Ritchie & Co., 
who had not transferred the wheat in their books to the pur« 
suer*s name, gave effect to the countermand, and refused to 
make any further delivery to said pursuer: Finds that the 
reason why Athya ft Co. countermanded deUvery was that 
they received from Bertram on the said 23d August the letter 
No. 13/5, bearing date "Newcastle, August 22d,"and inti- 
mating that he was unable to take up Athya ft Co.*s bills due 
on the 21st, and had resolved to call a meeting of his creditors: 
Finds that in this state of the facts the question at issue in 
this process is, whether the said defenders, Athya ft Co., 
were entitled to countermand and retract their delivery 
order two days after granting it, and after it had been par- 
tially implemented, or whether, whatever right of stoppage 
in trantUu they might have had against the onjgaisX purchaser, 
Bertram, they had any such right against the pursuer. 
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the lab'VMidee, as regards the 251 boUs remaining nn- 
delivered of the 800: Finds, in point of law, first, that 
the presentation to a store-keeper of a delivery order in 
lavoar of a purchaser for goods lying in the store in name of 
the granter of the order, operates as a transfer of the pro- 
perty 80 as to deprive the vendor of his right to stop, «id 
this a fortiori if the storekeeper has partially implemented the 
order, although no transfer be made in the books — BdTi 
Corn., Vol. I., pp. 184 and 213; second, that by granting such 
delivery order the original vendor makes himself a party to 
the sulHUile and is barred, after presentation and aoceptanoe 
of the order, from stopping in trantitu as against the sub- 
vendee on the failure of the vendee, in the same manner as a 
oonsigner is barred firom stopping after his consignee has 
indorsed a bill of lading for onerous consideration to a bona 
fide third party, even though the indorsee knew at the time 
that the consigner had not received payment for the goods — 
Additon on Contradi, YoL I., p. 807, and J?on't Leading 
Cate$ (Commercial Law), Vol. II., p. 144; but, third, that 
this doctrine suffers an exception if it can be shown that the 
sub'Vendee has not acted in bona fidet — ^if, for example, he 
either gave no sufiScient consideration to the vendee, or knew 
him at the time of the sub-sale to be insolvent, or had been 
made acquainted with any circumstance which ought in fair- 
ness to have prevented his taking the goods out of the custody 
of the original vendor, Addison A; Boss, ut aupra: Finds that 
the defenders do not substantially dispute these legal prind- 
ples, and rest their defence mainly on the averment that 
there was "no bona fide and completed contract of sale 
between Bertram and the pursuer at the time when the 
delivery order libelled on was granted and countermanded: 
Finds, however, that the facts elicited by the proof do not 
establish any want of bona fides on the part of the pursuer, or 
any conspiracy between him and Bertram to defraud Athya 
k Co.: Finds, on the contrary, that the proof instructs that 
the pursuer bought, and in good faith paid for, the 300 bolls: 
Finds that, consequently, no ground has been made out for 
allowing the defenders, Athya & Co., to defbat their own 
act, through which a completed transference was obtained 
by the pursuer, or to shift the loss arising from the bank- 
ruptcy of Bertnon from their own shoulders to those of the 
pnrsuer: llierefore, and under reference to the annexed Note, 
repels the defences and decerns against the defenders in terms 
of itie alternative conclusions of the sunmions, there being no 
denial in the closed record that the sum conduded for as the 
value of the 251 bolls, if they are not delivered, is a correct 
sum: Finds the defenders liable respectively in the expenses 
occasioned to the pursuer by their separate opposition; allows 
fm account of sud expenses to be given in, and remits the 
same to the auditor to tax and report — reserving to the de- 
fenders, Hugh Ritchie & Co., whatever daim of relief they 
may have against the defenders, John Athya ft Co. 

KoTB. — Ttik is a case of considerable nicety, and one 
which requires minute attention to a somewhat complicated 
state of facts. The real turning point is whether the trans- 
action between Bertram and Hay was a genuine and fair 
sale by the one and purchase by the other. The contention 
for the defenders, Athya & Co., is, that there was 
either no sub -sale at all, or that, if there was, it 
was collusive and fraudulent. To arrive at a just 
solution of the difficulty thus raised, we start with the 
fact that Athya & Co. had themselves sold to Ber- 
tram a large quantity of wheat which lay in Bitchie & 
Co.'s store. The terms of that sale, accordmg to the in- 
voice No. 18/1, were |'cash against delivery within one 
month;" but for a certain portion of the wheat, amounting 
in value to £850, the sellers had consented to take, and had 
got, Bertram's acceptances at one month. They held, there- 
fore, the wheat to his order. They knew that he was 
anxious to resell it as fast as possible, and they also knew 
that the pnrsuer was an intending purchaser, for, on the 
17th August, they wrote to Bertram the letter No. 21/2, in 
whidi they say, " We could not make 25s from Mr Hay for 
your wheat. He is writing to you direct today with an 
offer.** It follows from this that the pursuer's letters of 
that date, in Nos. 22 and 24, consenting to take the 800 
boUs on the terms therein stated, were written in the know- 
ledge of Athya & Co., and the letters themselves bear the 
. msiks of bdng wdl-conddered answers to the pursuer's 
letter of the 15th August, No. 12/8. On that day Bertram 
paid into hisbank^M NawcasUe, the bill he had drawn on 



the pnrsuer for the price of the 300 bolls, but the pursuer 
gave hii acoeptanoe only under limitation, in eonfonnitj 
with hii own letters of the 17tb. Bertram had not stopped at 
the time the bill was accepted and returned, but it is not dis- 
puted that in consequence of Bertram's subsequent failnre tbe 
pursuer was obliged to retire the bill at maturity, and that i! 
he does not get the wheat, he is out of pocket to the amoont 
of its value. The reason why the delivery order was not in 
the pursuer's hands till the 21st August was, that the managiiii; 
partner of Athya ft Co. was from home, and only returned on 
the 20th. But why was a delivery order given at all 1 John 
Athya has deponed, in explanation of this — '' It waa in con* 
sequence of letters received from Bertram that I gave tbs 
pursuer the ddivery order." Now, although these letten 
have not been recovered, there can be no doubt that they 
intimated the sale of the 300 bdls; and it is proved otherwise, 
as has been seen, that Athya & Co. knew previondy of the 
negotiations which were then going on for a sale. Moreover, 
they wrote to Bertram two letters (both in No. 16) ontba 
21st August, in the first of which they say — "We gave Mr 
Hay an order per your account to-day of 300 bolls, 240 Ib^ 
from the 1504 boll lot;" and in the second, '< We told Mr 
Hjty no particulars about the 800 bolls." So far as we have 
gone, therefore, we have satisfactory evidence both of a &oa« 
fide sale by Bertram to the pursuer, and of Athya ft Go.'s 
knowledge of it. But then comes the fact, on whidi Athja 
ft Co. found strongly, that before giving the ddivery oidar 
(No. 18/8), John Athya wrote across it the words "no sde^" 
to which the pursuer made no objections. The pursuer's expla- 
nation of this is as follows: — " I saw the defender Athya on 
21st August in the Com Exchange. I walked up to his 
stand and asked him if he could give me the ddivety order 
for 800 bolls of Bertram's wheat. He said he had been 
from home, or I would have got itHwo or three daya before^ 
and he then wrote it, and gave it to me. Not a word passed 
as to whether there had been a sale or no sale betwixt 
me and Bertram. The words " no sale" were written on the 
delivery order by Athya, because there waa no sale as betveea 
him and me; at least, I understood that was the reason, as I 
knew of no other." Unfortunately, John Athya gives quite 
a diffinent account of the matter. He says — " I asked tiis 
pnrsuer in the Com Market, before I gave tiie ddiveiy oidsr, 
whether he had bought the wheat from Bertram, and what 
price he was paying for it. He paused a oondderaUe tim% 
and then said there is no price fixed yet; I have not yet 
bought it. I said, then there is "no sale between yon, «id 
he said there was no sale. I then wrote the wwds 'no 
sale' across the face of the order." On these oontradktoiy 
statements it must be remarked that the defender's, Athya, 
is the more improbable, seeing, in the first plaoei, that the 
only pretence on which the pursuer could ask a deliveiy 
order at all was, that there had been a sale to hun, and 
that, as the real evidence instracts that there was, there is 
no conceivable reason for his denying or concealing it; and 
sedug, in the next place, that as the ddivery order under 
the provisions of the Stamp Act of 23 Vict, cap. 15 (Sdiedde 
voce ''Ddivery Order,") would have required to be stamped, 
had it proceeded on a sale by Athya ft Co., as owners, to 
the pursuer, while it required no stamp as a mmpU order to 
deliver wheat which had been previoudy sold, it was natsnl 
for Athya to write on it the words " no sale," to show that 
none had taken place as between Athya & Co. and the pursuer, 
and thus to account for the absence of a stamp. But ftirther, 
whatever meaning Athya ft Co. might attadi at the time to 
the words " no sale," the fact remains that they vduntarily 
parted with the delivery order to the pursuer, that he proceeded 
to make use of it, and that he obtained it for onerous con- 
siderations. The defenders, however, pleaded in additioaat 
the debate, though the plea is not in the dosed reoord, that 
even although a sale by Bertram to the pursue had hem 
made out, if the pursuer knew, as they contend he did at the 
time of obtaining the delivery order, of any drcnmstanoe^ sodi 
as Bertram's insolvency, which put him m wuMiafidee, and 
ought in fairness to have prevented his taking the order, the 
granters were entitled, notwithstanding of any rei iniervmtm, 
to countermand it and hold it as cancelled. This may be a 
correct enough propodtion in the abstract, bntits applkatjos 
to the present case is based upon too narrow groands. It 
rests mainly on the fact of the pursuer having reodved from 
Bertram, on the forenoon of the 21at Augu^ before he saw 
Athya, the tdegram No. 12/1, the oooteatB of whkii vk— 
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"Have you got the wheat? Don't accept the draft bill till 
yoa have got it. Telegraph reply." We now know the reason 
why this telegram was sent was that Bertram had stopped 
payment on that day; but neither the pursuer nor Athya knew 
of it then. Bertram has deponed — " The telegram was sent 
on the day I stopped payment by failing to retire my bills to 
Athya & Co., then due. I wanted to save Mr Hay from loss, 

as I thought I was bound to do.** The pursuer has deponed 

" I think I got the telegram before I saw Athya in the Com 
Exchange on the 2 let August. I did not ask for the delivery 
order in consequence of receiving the telegram, as I had been 
asking for it for several days before. I did nothing on re- 
ceiving the telegram. I thought it very curioas, as there was 
no reasons stated for sending it. I could not act on the tele- 
gram, because the accepted draft had been handed to the bank 
the day before." It is plain that the telegram did not 
necessarily suggest Bertram's insolvency. He might have had 
a quarrel with Athya & Co., or he might have sent it for other 
reasons. It is also plain that it did not raise in the pursuer's 
mind a suspicion of Bertram being unable to fulfil hia engage- 
ments; for if it had, he would certainly not have contented 
himself with taking delivery on 22d August of only 48 bolls, 
nor would he have written to Bertram Uie letter of 23d August 
(produced with No. 24), in which, after informing him 
that he had got an order from Athva for 300 bolls, 
he proceeded to say that Athya did not want him 
to lift any more than he had done (three or four carts) 
till he had heard from Bertram, which lot the 300 bolls 
were to be given out of, and he then requests Bertram to 
inform as to this ''in course, as I (the pursuer) do not wish 
to be bothered in this way." It would be too much, there- 
fore, to hold that the pannier was put in mtUa ftdea by tiie 
mere receipt of the telegram, and there is nothing else to 
JDstify such conclusion. We thus come back to the legal 
proposition, that the parting with the delivery order, and 
its subsequent presentation to, and recognition by, the 
storekeepers, amounted to a transference of the 300 bolls 
to the pursuer as sub-vendee, and that the right of stop- 
page of Athya & Co., as the original vendors, was at an end, 
the sub-sale being an onerous transaction, and they having 
recognised it as such. There remains, however, one other 
plea, on which the defenders rely, namely, that, notwith- 
standing the presentation of the delivery order, there was 
no completed transference of the 251 undelivered boUs, be- 
cause they lay in bulk mixed up with the larger lot of 1504 
bolls which had been sold to Bertram, and had neither been 
weighed, nor put in sacks, nor otherwise identified or sepa- 
rated. This plea, however, does not belong to the defen- 
ders, though it might have been a good plea to Bertram had 
the pursuer failed without paying the price. The rubric in 
the case of Hawes, January 28, 1824, Jion'a Leading Cases, 
Vol. ii., p. 196, is as follows: — "Where goods have been re- 
sold by a party having a delivery order, and the sub-vendee 
has presented the order to the warehouseman, and been 
accepted by him, the original seller's right to stop in transitu 
is barred, even although the goods may have required to be 
wdghed or measured over before delivery, and that had 
not been done before the bankruptcy of the original pur- 
chaser. In that case one of the judges said, " There are 
many cases in which it has been held that, if the first ven- 
dor does anything which can be considered as sanctioning 
the sub-sale by his vendee, that destroys all right of the former 
to stop in transitu" See also Whitehouse, Id., p. 6, and 
Stoveld, Id., p. 205. These decisions go upon the principle 
that an original vendor, who, by an overt act, assents to a 
sub-sale, has no title to found on anything remaining to be 
done as between his vendee and the sub-vendee. In the 
present instance nothing remained to be done to the 
wheat as between Atliya & Co. and Bertram. The proof 
instructs that the lot of 1504 bolls, out of which the 300 
bolls were to be taken, lay separated and distinguished by 
themselves. The case of Whitehouse, above referred to, is 
directly in point. There, the sub-vendee bought from the 
original vendors, who afterwards became bankrupt, ten tons 
of oil from a larger quantity of 40 tons, which the latter had 
bought from the plaintiff. He recognised the sub-sale, but 
ultimately attempted to stop, on the ground that the ten tons 
had not been measured off from the larger quantity. The 
Court, however, held that though something remained to be 
done as between the sub-vendee and the persons who re- 
tained the custody of the oil, before he could be put into I 



separate possession of the part sold, yet that as, between 
the vendee and his vendors, notiiing leooained to perfect 
the sale, there was no right in the said vendors to stop as 
against the sub-vendee. (Ross, tU supra, p. 11.) On the 
whole, then, though the present case is unquestionably 
peculiar in its cireunwtances, and though there may have 
been ground for a certain amount of suspicion, the pur- 
suer, upon a full expiscation of the facts, seems to have 
acquired a completed right to the 300 boUs, which the de- 
fenders were not at liberty to defeat, either in whole or in 
part. 

The defenders appealed, and after a hearing the Sheriff 
pronounced the following judgment : — 

Having heard jparties' procurators at great length under the 
appeals for the defenders apon the Interiocutor appealed against, 
and having noade avizandwn with the debate, and considered 
the record, proof adduced, productions, and whole process^ 
Finds, . . . upon the merits of the appeal for John Athya 
& Co., the principal defenders, that the present is an action 
to compel the defenders to deliver to the pursuer 251 bolls 
of wheat, as the balance remaining undelivered of 800 boUs 
of whea^ contained in a delivery order, dated 21st August^ 
1861, granted by the defenders, Athya & Co., upon the 
othe^ defenders, Hugh Ritchie & Co., the storekeepers in 
favour of the pursuer, which is in part implemented by them, 
and for the price of which the pursuer had granted a bill to 
Alexander fiiertram, of Newcastle, fiN>m whom the pursuer is 
alleged to have purchased the same: finds that the defence 
stated on record against the action is that there was in reality 
no sale of the wheat by Bertram to the pmrsuer, or that u 
there was, it was fraudulent and collusive; and it is further 
pleaded for the defenders, though the plea is not stated on 
record, that the delivery order was improperly obtained by 
inisrepresentation on the pursuer's part, and was obtained by 
him at the time in the knowledge of such drcumstances as 
put the pursuer in mala fides in taking the order, and entitled 
the defenders, although it had been in part implemented, to 
countermand it and hold it as cancelled: Finds that the 800 
bolls in question formed part of a lai^e quantity of wheat whidi 
Athya & Co. had themselves sold to Bertram, of Newcastle, 
on 15 th July, 1861, the terms of the sale of which, according 
to the invoice No. 18, were ''cash against delivery within 
one i month," and which wheat lay in Ritchie ft Co.*s store: 
Finds that, for a portion of the wheat thus sold to Bertram, 
Athya & Co. took his acceptances to the amount of £860^ 
payable in London on the 2 1st August: Finds that, after 
the sale of the wheat to Bertram, and whUe it still lay in 
store in the name of Athya & Co., Bertram wrote to the 
present pursuer, Hay, the letter No. 12/3, on 15th August, 
1861, in which, after stating that he had received a telegram 
from Athya & Co. that you, the pursuer, wished two or three 
hundred bolls of the wheat, he states — "I replied that they 
were to deliver you 300 bolls. Mr Athya» in his last letter 
he had, sold sindlar, so have booked yon 300 boUs at 24s 9d, 
and will pass draft for the amount, as they will require need- 
ful,-" and on the same day Bertram drew upon the parsner a 
bill for £871 5s as the price of the 800 boUs at 24s 9d per boU, 
and sent it to Glasgow for acceptance throiiffh his banker In 
Newcastle, and which bill the pursuer soon after accepted, but 
only for £334, being the price of the 800 bolls at 28s 6d per 
boll, and the same was sent back to Newcastle through a bank 
in Glasgow, on the 20th of August: Finds that on the 17th 
of August the pursuer wrote to Bertram the two letters, Nos. 
22 and 24, acknowledging receipt of his letter of the 15 th, 
and agreeing to take tiie 800 bolls, but only at the price of 
2Ss M, instead of 24s Od; but before this letter was received, 
or even written, Bertram had drawn and pMd away to the 
bank in Newcastle the bill for £371 5s, as for the fcdl price of 
the wheat at 24b Od per boU: Finds that on the 21st of Aug., 
being the very day that Bertram's acceptance to Athya ft Co. 
for £850 as part of the price of the wheat sold to him fell doe, 
Bertram suspended payment, and on the forenoon of tiiat day 
the pursuer Hay received from Bertram the telegram No. 
12/1, in these terms: — "Have you got the wheat? Don't 
accept the draft till yon have got it. Telegraph reply:" Finds 
that on that day, after receiving the telegram, tiie pursuer 
called at the defenders*, Athya and Oo.'s, place of business and 
saw a derk, and told him tiiat he had got a telegram from 
Bertram to get an order for delivery of 230 quarters of the 
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wbfiAt^ which was refused, as the bargain was for cash on 
deliveiy, which was not tendered: Finds that on the same 
d*y, and before Athya and Co. had learned that Bertram's 
aooeptanoe to them for £850 was dishonoured, the pursuer 
Hay, after he had received the above telegram, waited upon 
the defender Athya at the Com Exchange in Glasgow, and got 
from lum the delivery order No. 13/8 on the defenders Ritchie 
& Co., the storekeepers, for 800 bolls of the wheat which had 
been sold to Bertram, Mr Athya at the time writing across 
the face of the order the words "no sale:" Finds that next 
day (22d August) the pursuer presented the delivery order at 
Bitchie ft Co.'s store, and on the following day the storekeepers 
delivered to the pursuer, under said order, 49 boUs of the 
wheat therein specified: Finds that on thut day Athya & Co., 
having received notice from Bertram that he was unable to 
retire their bill for £850, due on the 21st August, and had 
resolved to call a meeting of his creditors, handed to Ritchie 
& Co., the storekeepers, the countermand. No. 13/9, of the 
delivery order of the 2l8t August, and that they, not having 
transferred the wheat in their books to the pursuer's name, 
gave effect to the countermand, and refused to make any 
farther delivery to the pursuer, in consequence of which the 
present action was raised to compel delivery of the remaining 
251 bolls of the wheat: Finds' that in these curcumstances the 
question at issue between the parties is whether the defenders 
Athya & Co. were entitled to countermand and hold as dan- 
celled the delivery order granted by them on the storekeepers 
as against the pursuer Hay as regards the 251 bolls remaining 
unddivered of the 300 bolls, which still lay in bulk in the 
hands of the storekeepers, mixed up with the rest of the wheat 
which had been sold by Athya & Co. to Bertram, and had not 
been separated or otherwise identified from the rest of said 
wheat: Finds that, in explanation of the words "no sale," 
written on the fiEice of the delivery order by the defender 
Athya, the pursuer swears — "I saw the defender Athya on 
21st August in the Com Fxchange. I walked up to his stand 
and ask^ him if he could give me the delivery order for ^00 
bolls of Bertram's wheat. He said he had been from home or 
I would have got it two or three days before, and he then 
wrote it and gave it to me. Not a word passed as to whether 
there had b^ a sale or no sale betwixt me and Bertram. 
The words 'no sale' were written on the delivery order by 
Athya, because there was no sale between him and me, at 
least I understood that was the reason, as I knew of no other:" 
Finds that Athya and Co. maintain that the version whicl^ the 
pursuer gives of the way in which the delivery order was ob- 
tained is directly the revexse of the circumstances and the 
representations under which alone it was granted, and the de- 
fender, Mr Athya, depones — "I asked the pursuer in the 
Cora Market, before I gave the delivery order, whether he 
had bought the wheat from Bertram, and what price he was 
paying for it. Ho paused a considerable time, and then said 
there is no price fixed yet; I have not yet bought it. I said 
then there is no sale between you, and ho said there was no 
sale. I then wrote the words 'no sale* across the face of 
the order:" Finds that the words "no sole" written on the 
face of the delivery order are not, in the circumstances, 
explained by anything founded on the Stamp Act 23d Vict, 
cap. 15, seemg that as granted by Athya & Co. the delivery 
order would, under the provision of that Act (Schedule voce 
delivery order), have required a stamp, whether there had 
been a sale or not, and therefore the words "no sale" were 
irrelevant to exclude the necessity of a stamp, and could not 
have been introduced for that purpose: Finds that the fact of 
^e pursuer taking the delivery order with the words "no 
sale" written on the face of it at the time, leads to the infer- 
ence that in applying for, and obtaining said order, the pur- 
suer had represented to Athya that no sub-sole of the. 800 
bolls of wheat had taken phice between Bertram and the 
pursuer, and that Athya & Co., in granting the order, did so on 
the footing and in the belief that no sale had taken place: 
Finds, aeparatiTn, that even although a sale of the wheat by 
Bertram to the pursuer had taken place, yet the latter, on 
applying for and getting from Athya & Co., on the 21st 
August, the deliveiy order in question after he had parted 
with his acceptance for £334 as the price of the wheat, and 
the same was in the hands of third parties, and after he had 
received that day the telegram from Bertram, obtained the 
delivery order in the knowledge of such circumstances as put 
him, the pursuer, in mala fides in applying for and taking the 
order, and entitled Athya & Co. on the 23d August, after 



they were apprised of Bertram's insolvency, and that he had 
failed in retiring the £850 biU, to countermand the dehrery 
order even although it had in tiie interim been in part imple- 
mented, and to hold it as cancelled as regards the remaining 
251 of the 300 bolls of wheat which had not been delivered: 
Finds that this plea falls to be given effect to in the present 
case, seeing it is a fixed rule of law that partial delivery of 
goods does not bar the right of stoppage in tr<umtu as to 
paroela which have not been delivered, and that at the time 
when the delivery order for the 800 bolls of wheat was ooon- 
ternuinded by Athya & Co., only 49 bolls had been ddivered 
to the pursuer, and the remaining 251 bolls lay in bulk in 
the store mixed up with the rest of the 1500 boUa sold by 
the defenders to Bertram, and had not been weighed or 
otiierwise identified or separated fi-om the rest of tiie said 
wheat, and the whole was entered in the books of the store- 
keepers in name of the defenders Athya & Co: Finds upon 
the whole, therefore, that in the circumstances which here 
occurred, the defenders Athya ft Co. were entitled to ooan- 
termand the delivery order in question, although it had 
been in part implemented, and to cancel the same as regards 
the remaining portion of the 300 bolls of wheat which had not 
been deliver^; and that the other defenders, Ritchie & Co., 
storekeepers, were justified in refusing further delivery of 
the wheat, after the countermand was intimated to them: 
Tlierefore alters tlie Interlocutor complained of, sostuns the 
defences, assoilzies the defenders from the conclusions of the 
action, and decerns: Finds the pursuer liable in expenses to 
both defenders, of which appoints accounts to be given in, and 
remits to the auditor to tax the same, and report. 
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SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Shebiffs Sib A. Ausoh and Stbathebn.) 



Henry Dean & Son v. David Ferguson & Co. 

Contract — Set off. — Goods were ordered to he furnished 
within a specified time; they were not delivered within 
the time — held, that the loss occasiotied by the failure to 
deliver was a good set-off to a claim for payment of a 
balance^ and that it was not necessary to raise a sepa^ 
rate action to establish and liquidate Uds loss. 

Specific Appropriation. — A d^tor remitted a sum to Ms 
creditor along with a statement ofaccountSy and stating 
that the sum sent was to be infuU of the accountf and 
if not so accepted^ the money was to be returned. The 
money was not returned, and an action raised for th 
balance, — Held, that diere was no specific appropriation^ 
and the creditor was in titalo to retain the remittance. 

This was an action for payment of a balance of an ac- 
count of £44 ISa for goods sold and delivered. In Article 
5th of the defences it was averred that, on or about 
15th day of August, 1862, the defenders purchased from 
the pursuers 500 pieces of cloth at 14s 3d per piece, to 
be delivered to the defenders within six months £rom that 
date, conform to order; and (Art. Cth) that the pursuer 
had failed to implement the order, whereby the defen- 
ders had sustained Ices amounting to £22 lOs. In Article 
10th of the defences, a balance was brought out of £9S 
8s 5d; and in Article 11th it was averred that, on let 
December, 1862, a letter of credit was sent to the pur- 
suers for that sum, leas bank commission. In the letter 
which acoompanied the credit it was averred that an 
account was enclosed bringing out the balance stated as 
being all that was due them, and that this payment was 
to be accepted as in ^^ full settlement" of said acconnts, 
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and ** if not accepted as such," it was to be returned 
in course of post, and this was repeated in subsequent 
letters from the defenders before the pursuers uplifted 
the money. The defender pleaded, inter alia — (2) The 
action is excluded, and the defenders ought to be assoil- 
zied in respect the pursuers, by receiving and accepting 
the remittance referred to in Article 11th hereof, and 
cashed and kept the same, must be held to have accepted 
the same in full settlement of their claims against the 
defenders, as specially appropriated by letter accompany- 
ing the same. (4) In particular, the defenders arc en- 
titled to compensation to the amount of £22 lOs, as 
aboTo set forth, for damages arising from failure on the 
part of the pursuers to implement, timeously and accord- 
ing to order, the contract referred to in Article 5th 
hereof. 

The record having been closed, and parties^ procurators 
heard, the Sheriff- Substitute pronounced the following 
Interlocutor: — 

Uavuig heard parties' procuratoi-s on the closed record, 
and made avizandum. Finds that the pursuers sue for pay- 
ment of £4i 138, being the balance of an account for rep 
doth supplied to the defenders between 28th July and 18th 
October, 1862, annexed to the summons; in answer to which 
demand the defenders have pled that they were entitled 
to the deductions stated in the account incorporated in 
the 10th article of their statement of facts (No. 6, p. 10), 
and that the balance of £98 88 5d there brought out was 
remitted to the pursuer by cash draft on London, enclosed in 
the letter dated 1st. December, 1862 (No. 8-60), in which 
letter the defenders intimated that this remittance was ''in 
full settlement," and they added, that " if you (pursuer) do not 
accept it as such, please oblige by returning it in course of 
poet:" Finds it farther urged in defence, tluit as the pursuer 
did not return the draft, but ultimately cashed it and retained 
the money, that they ''must be held to have accepted the same 
in full settlement of their claims against the defenders, as 
specially appropriated " by the letter accompanying the remit- 
tance, and that the action is therefore ezbluded: Finds, with 
respect to this defence, that on 8th November, 1862 (No. 8-51) 
the pursuers had sent the defenders their account, showing the 
sum due as they claimed it, and they asked a settlement; but 
instead of settling, the defenders, on the 19 th of that month 
wrote the pursuers (No. 8-54), with an account prepared as 
they proposed it, containing deductions to which they con- 
tended they were entitled, and bringing out said balance of 
£98 88 5d. This communication the pursuers answered on the 
2lBt of that month (No. 8-55), stating that they would make 
no allowance off — a circumstance which, in the defenders' let* 
ter of the following day (No. 8-58) they take notice of, and 
express it as their understanding that the pursuers wished full 
payment; and in the knowledge that the pursuers had thus 
objected to allow said deductions, the defenders, on Ist Decem- 
ber, sent the cash draft for the admitted amount of £98 8s 5d; 
and in acknowledging receipt next day (No. 8-61), tiie pur- 
suers say, "We cannot allow what you have deducted:" Finds, 
in these circumstances, that the pursuers did not acquiesce in 
the statement in the defenders' letters, that the draft sent was 
as in fall settlement of their account; and in retaining it and 
placing the amount to the defenders' credit, the pursuers did 
what Siey had perfect right to do, and have not thereby barred 
themselves from claiming the balance which they maintain to 
be still truly due; therefore repels the second preliminary 
defence: Finds that the account sued for is correctly and for- 
mally referred to in greitiio of the summons; therefore repels 
the first preliminary defence; and in hoo skUu reserves all 
questions of expenses; and on the merits. Finds that tho 
defenders are not entitled to plead, as they have done, by way 
of set-off, or in compensation of the pursuers' account for the 
goods admittedly received, an illiquid claim of damages for 
450 pieces goods alleged not to have been delivered to order; 
but the defniders are boand to constitute any such daim in 
the usual manner by separate action, which wey may do in 
this Conrt on the prindple of reconvention: Wherefore, rends 
Mid gUUdi ho £» «s ploadable in oompensation in this action; 



and qwiod vitra allows parties a proof of their respective aver- 
ments, and to each a conjunct proof; grants diligence at their 
instance against witnesses and havers, and commission to any 
of the depnte-derks of Court to take the depositions of havers, 
receive productions, certify exhibits, and to report forthwith; 
and appoints the process to be enrolled first Court day that a 
diet for said proof proceeding may be fixed. 

Note. — ^At the debate, the defenders in their argument 
appeared to confound their second preliminary defence vdth 
the principle of specific appropriation — as where a debtor had 
made his payment in extinction of one of several debts sunul- 
taneously due. The pi'inciple of appropriation admits of no 
doubt; and it could not be controverted that a creditor is 
bound to apply the money which he has received to that debt 
on account of which it had been specially paid. But that rule 
cannpt apply to the circumstances of this case. Here it is the 
doctrine of acquiescence on which the defenders must rely, if 
there be any soundness in the defence at all. There was but 
one debt to the credit of which the remittance could be put, 
but the parties had disagreed about the amount of the balance 
owing. The pursuers rendered their account, and on which 
thoy insisted; the defenders sent theirs, showing the deduc- 
tions they claimed. The pursuers refused to admit the deduc- 
tions, and, in the knowledge of that fact, tho defenders for- 
watded by cash cheque the sum which they acknowledged — 
saying, if it was not accepted as a settiement, it must bo 
returned. The pursuers intimated that they would not accept 
it as a settiement, but they did not return the cheque, nor 
were they bound to do so. The defenders were confessedly 
due at least the sum they had so remitted, and that sum they 
were in any event bound to pay. What right then had they 
to stipulate that, if not accepted as in full settlement, the 
money must be returned? No such method of compelling a 
creditor to accept less than he believed to be his due could be 
permitted to any debtor; nor in general is a creditor likely to 
be so facile as send back the money, because in paying it a 
condition had been superadded, that if the creditor did not 
forego his claim to a farther balance, which the debtor would 
not admit, that sum which he did admit must be returned. 
It must bo as littie creditable to the law to support a con- 
dition of this sort, as it would be an indifferent compliment to 
the intelligence and firmness of a merchant-creditor to give 
way to it. 

The defenders appealed, and after a hearing the Sheriff 
pronounced the following judgment: — 

Having heard parties' procurators under tho defenders' 
appeal^ upon the Interlocutor appealed against, and whole 
process, for the reasons stated in the foUowing Note, ad- 
heres to the Interlocutor brought under review on the 
first point, regarding the defence pleaded against the action, 
on the ground of the acceptance of the draft for £98 8s 
5d, sent by the defenders to the pursuers, as being a settle- 
ment in full: but Finds, in these drcumstanoes, that the 
defenders are entitled to plead the set-off stated by them 
against the pursuers' demand in this action upon the ground 
of disconformlty to order in the goods furnished, or de- 
fects therein, witiiout going through the form of raising a 
separate action against the pursuers: Allows the defenders a 
proof accordingly, in addition of their said set-off; and allows 
the pursuen a conjunct probation, and alters the Interlocutor 
accordingly; and remits to the Sheriff-Substitute to fix a diet 
for taking the proof as noweztended, and do further in the 
cause as to him may seem just. 

Note. — It was strongly contended here by Mr Faulds, on 
behalf of the defenders, with his wonted ability, that the pur- 
suers, by accepting the bank cheque for £98 8s 5d, remitted 
to them by the defenders specially as a payment in full, and 
with a request that if not so accepted it should be returned, 
virtually, rdma iptis et factis, adopted it as a payment in full 
of all claims, and were barred from making any fiirther demand. 
There can be no doubt that consent to a contract of that de- 
scription may be implied from acts as well as expressed iu 
words, and if the acts are inconsistent with any other interpre- 
tation but an acquiescence in the proposal made, it may 
su£Sdently bind the party so acting. If, therefore, in the 
present case, the pursuers bad dther entered into a compro- 
mise and given up some parts of their demands in consideration 
of the prompt payment of the remainderi or if they had simply 
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takea the paymeat ao tendered on a condition and uid nothing, 
the law would have implied an aoqaieeoenoe on their part in 
the oompromiBe bo made. But they did not do either of these 
things. On the oontrary, they expressly said fi:Y>m the very 
heginning that they woidd not make the abatement required, 
and they must insist on full payment of their demand. It is 
impossible to hold, therefore, in sooh a case that» b^ accepting 
the money sent, they testified their acquiescence m the con- 
dition, for they accepted it under an express repudiation of the 
condition. It is true that the defenders, in tins way, were in 
a manner entrapped out of their money under different con- 
ditions from what they intended; but, Hbi imputerU, tbat they 
were so imprudent as to put the cheque into the pursuer's hand 
in the form of a bauk draft, the payment of which could not be 
stopped. It is not kujus loci to inquire whether they are vested 
witii a right to demand repetition of the money as got under 
such circumstances. That is not the question now at issue. 
It is dear tiiat Uie taking of the money cannot be founded 
on as an adoption of the condition of the payment, because 
the money was taken under an express repudiation of the 
condition, and there was no consensus in idem placitum. 
But this Terr circumstance of the money having passed in 
this way, with a proposal on the one side that it should be 
regarded as payment in full, and a refusal on the other to 
accept of it as such, necessarily lets in the defenders* defence, 
founded on quanti minoris, on account of alleged disacon- 
formity of the goods to order. Having appropriated the 
defenders* money as soon as it came into their hands, upon 
the ground that they would still insist for their ulterior 
clidms, and that they only took the admitted balance as a 
payment to account, the pursuers are barred, personali ex- | 
eeptione, from throwing off the defenders into a counter 
action to establish thdr counter claims sqtarcUim. These 
counter claims are of such a kind as to be clearly pleadable 
by way of setoff against the demand in the summons. The 
most important of these counter claims, that founded on. the 
non-delivery of the 450 pieces of cloth, when 500 had been 
ordered^ arises out of one of the very contracts libelled on 
in this action. There can be no doubt whatever, therefore, 
that it at least is clearly pleadable against the demand in 
the summons. The other orders, though given at different 
times, and for different kinds of doth, were all given within 
so short a period, being little more than two months, that 
they may be regarded as one contract and dealt with as 
such. At anv rate, as the counter claim founded ontihe 
non-ddivery of the 450 pieces is dearly pleadable as a set- 
off in this action, nothing could be more absurd than that, 
where the larger counter daim was proved here, the defen- 
ders should be sent to a foreign country, or driven to raise a 
separate action to prove the lesser demands, arising in a 
measure out of the same contract. 



Aa, Galbbaith & Maclay. 



Alt. W. B. FAULDft. 
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SHERIFF OOUBT, LANARKSHIRE—GLASGOW. 

(SuEBiFFS Sib A. Alison and H. G. Bell.) 






JoEDT Ranedte V. Charles Ferguson. 

Bastard, Custody of~*Parent and Child.— ^ haa(a\ 
was placed at nurse by the maternal grandfather and 



in a minute, in which it was averred to be not known 
and not admitted that the petitioner is the father of the 
child in question. Admitted that Mary Gordon, now de- 
ceasedf was the mother of that child. Admitted that the 
child in question was put under the charge and keepng 
of the respondent and his wife, but not by the petitioner. 
The child was given to the respondent, and put under 
his charge and keeping by its maternal grandfather and 
grandmother. It is not known and not admitted thai 
the petitioner has paid the respondent any sum in con- 
nection with hia charges for his nursing said child. The 
petitioner has been married for a number of years— at 
all events he was so at the time when said child was 
begotten, and still is. The whole of the petitioner's 
statements, so fer as not expressly admitted, were 
denied. 

The record was closed. Thereafter, of consent, ap- 
pearance was made for William Gordon and Jane* 
Cooper, or Gordon, the maternal grandfiatiier and 
grandmother of the child. A proof was allowed to both 
parties before answer, that it was the petitioner who, on 
the death of the mother of the child, caused it to be 
placed under the care of the defender Ferguson and hia 
wife. The compearers were allowed a conjunct pro- 
bation. 

The petitioner appealed; but the SheriflF adhered, 
adding the following — 

NOTB. — ^Thifl is a very singular and important caae, and the 
Sheriff entirely concurs in the propriety of the proof aUowed, 
as the consideration on the opposite sides are so uioelj 
balanced that the Court wiU be glad if any light which the 
evidence that may be adduced will throw on the case. The 
general point at issue in the case is whether the custody of an 
Uleg^timate child, after its mother's death, can be claimed by 
the admitted natural father, who has hitherto paid, partly 
under l^al compulsion, the aliment of the child, and who 
admits the paternity, or whether it of right belongs to the 
maternal grandfather and grandmother, who claim the cos- 
tody of the child, and profess a willingness, if nothing dse 
will do, to maintain it at their own expense. On the other 
hand, they are sning on the poors' roU, and are stated to be in 
receipt of parochial relief, so that there is litUe proepeet of 
the child being well provided for in that quarter, whatever 
the willingness of the mother's parents may be; but the 
principle of law, as well as the few dedded cases which bear 
f upon the point, seems to be that without some strong speoahy 
occurring the custody of a bastard child after the motheri 
death ascends to her parents in preference to the admitted or 
putative father. This proceeds on the wdl-known prindpU 
that the mother is the only party whose reLationship to the 
child is beyond a doubt^ and which the law can diiecUy 
recognise as conferring a right on her part to the cnstody ami 
upbringing of the child. Accordingly, in the caae of Wypw 
against the heritors and Kirk Seamen of Kennoway, 20th 
June, 1844, the Court decided that the mother of a bastexd 
chUd, having failed to recover anything under a decree 
igainat the putative father, the parish was liable to her 
father, with whom she and the child resided, for the past 



grandmoth4ir] widi'the knowledge and for the future so long as ti»e parents ware 



the putative father. In an action at the father'^ in- ^ 
stance for restoration of tJie child — held^ that in that 



the Sheriff* Court, Action dismissed^ with costs. 

The pursuer, a married man, alleging that he was the 
father of an ill^timate child whose mother was dead, 
presented this petition for delivery of the child from the 
defender, under whose charge, it was alleged, the 
petitioner had placed it, and had paid the aliment 
oi^oe the death of its mother. The defence was stated 



support it. It was not found that the pariah was 
liable to the putative father in that burden, evidently im* 
'plying that the maternal grandfather was entiUed to tbe 



shape the action could not he competently entertained in S^"^^/ ^^*^^ ^^^' ^^ ^ ^"^^. »*». ali°>«at from tiie pariah 
rt- S!hi>Ti/F nn„^t A^finn ^;»mi^^^f1 f«ifk ^n.f. ^UBiderations of exped] 



ienoe or justice are so nicely balanced 
(n the opposite ddes' here that it is hard to say which prepoa* 
derate. On the one hand, it seems littie consonant to equity 
that the admitted father, who is legally burdened with the 
aliment of the child, should not bo entiUed to have the 
custody or regulation of its person, and deprived of the 
consolation wUch he may often derive from the society or 
affection of the chUd. On the other hand, this very oixcom* 
stance of his liability for the aliment may in some caaei 
render his keejnng it unsafe to the child, from the dispositiaa 
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so often felt, per fas et nefas, to get quit of the burden of its 
mainte'nance. And if, aa in the present case, the father 
parposes to take the chUd into his own family and bring it 
np as one of his own children, what security can there be 
that his wife, finding a stranger bastard thus thrown apon 
her, may not prove worse than the dira noverea whose severity 
has BO often been experienced in such blending of familiesi, 
even when they are aU legitimate. 

It is probable, from the weight of this latter oonsideration, 
that the law appears to give the right of custody of a natund 
child, first to the mother, and after her death to her relations, 
although the burden of maintaining it is laid upon the father. 

Proof was then led, and parties* procurators having 
been heard, the Sheriff-Substitute pronounced the fol- 
lowing Interlocutor: — 

Having heard parties' procurators, and resumed considera- 
tion of the proof and whole process, Finds that the pursuer 
has failed to prove that the illegitimate child in question, who 
is about two years of age, and of whom he states that he is the 
father, was placed by him under the care of the defender, 
Ferguson, and his wife: Finds it on the contrary proved that 
the said child never was in the custody of the petitioner, but 
was placed by the compearers, Williajn Gordon and Janet 
Cooper, or Gordon, the father and mother of Mary Gordon, 
the mother of the child, in the hands of Mrs Fergnson a day 
or two after its birth, the mother being too ill to attend to it, 
and she having died shortly thereafter: Finds that although 
the Gordons Imd the pursuer*s authority to put the child out 
to nurse, ami he undertook to pay for it, his name was not 
mentioned to the Fergusons when the child was given to 
them, and the}' did not know who the putative father was for 
a month or six weeks after they got it: Finds therefore that 
the pursuer cannot maintain this action on the ground that he 
is simply seeking restitution of a child whom he put into the 
custody of the defenders to be nursed, and if the action be 
maintainable at all in this Court, it must be to the effect of 
obtaining a finding on general grounds that the pursuer is 
entitled to the permanent possession and custody of said child 
in preference to the compearers, the father and mother of the 
child's mother: Finds that in this shape the action cannot be 
competently entertained in the Sheriff Court, the protection 
and guardianship of infants being the peculiar province of the 
Court of Session, in virtue of its nobile offiduniy and as the 
Supreme Court o! Equity: Therefore dismisses the action, but 
in the whole circumstances and in respect neither the defender 
nor the compearers have stated any objection to the jurisdic- 
tion of the Court, which it is, however, parsjudicis to attend 
to, finds no expenses due, and decerns. 

Note. — ^The principal authorities applicable to the question 
of jurisdiction in a case of this kjmd will be found very well 
stated in the case of Sharp, decided in the Sheriff Court at 
Perth, 10th June, 1861, and reported in the ScoUish Law 
Journal, Vol ill. p. 78. In that case the Sheriff-Depute, 
altering the judgment of the Sheriff-Substitute, found that 
there was no jurisdiction in the Sheriff to entertain an action 
by the putative father for the custody of an illegitimate child. 
Mr Fraser, in his book on Domestic Relations, Vol. ii. p. 53, 
states the law clearly in the same way, under the single 
eKception that the Sheriff has power to decide as to the 
temporary custody of a bastard where any sudden contingency 
prevents the immediate exercise of the authority of the proper 
Court, 

The defender, Ferguson, appealed, and the Sheriff 
adhered on the merit?, but altered as to expenses, 
allowing Ferguson his costs. 

Act. J. Stbachan. AU, G. Hamilton, j 



5th August, 1^64. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(Db Babclat.) 

John Bryden v. Peter M'Gbkgor, and Macbonald 
& Maccallum. 

Sale.— (7/rcM»wtanc6« in which held that an animal bought 
in public market which had died within sixteen days 
thereafter had not died of any disease under which it 
laboured at the date of the sale^ and action for repetition 
of the price and loss dismissed. 

This is a summons concluding for, ^' 1st, Nine pounds 
fifteen shillings sterling, being the price of a stot pur- 
chased by the complainant at the auction mart of the 
defenders, Macdonald & Maccallum, on Friday the 13th 
May last; which stot, before being consigned to them 
for sale, belonged to the other defender, Peter McGregor. 
2d, Five pounds sterUng, in name of restricted loss and 
damage, sustained by the compli^iner, in consequence of 
the animal having, in violation of the announcement 
made to the complainer and the public by the said 
Macdonald & Maccallum, in regard to the rules regulat- 
ing their sales, been, when sold, in an unsound state, 
and affected with murrain or some other disease, in con- 
sequence of which unsoundness or disease, the said animal 
was useless, and unfit for the particular purpose for 
which it was purchased, and died shortly after having 
been in complainer's possession, and which purchase price 
and restricted loss and damage, amounting to fourteen 
pounds fifteen shillings sterling, the defenders, each and 
all of them, refuse to refund to the complainer, the same 
being hereby restricted to twelve pounds sterling, under 
reservation of all other claims of damages, competent to 
the fomplainer, which he may yet sustain, arising out of 
said purchase.'* 

The case is one of very considerable difficulty, so far, 
at least, as directed against McGregor, and has been vcrj 
keenly contested and very fully argued by the agents, 
and peculiarly so by the pursuer himself. 

The stot belonged to one FuUarton, who was heard for 
his interest. It had been in possession of McGregor 
for five months. M'Gregor sent it, with other seven 
cattle, to the auction mart of the other defenders, on 
Friday the 13th May. 

It is proved beyond all question that the stot, though 
not a fat and strong animal, was, up to the day of sale, 
in apparent good health, and that no symptoms of mur- 
rain or any other disease had been seen on him. He was 
driven to Perth, a distance of seven miles. He showed 
no symptoms of weakness on the road, but frisked with his 
comrades as his class generally do when in health. He 
appeared in good health at the mart, and walked round 
the ring without any appearance of halt or infirmity. 
He was purchased by the pursuer without any special 
warranty, and was immediately driven towards his farm, 
a distance of seven miles. Soon after leaving Perth, 
however, the animal showed symptoms of fatigue; he 
lagged behind the others, and at length, when near 
Balb^gie, he lay down on the road, where he remained 
all night. He was covered and had warm gruels admini- 
stered to him. On Saturday he was carted to the pur- 
suer's farm — ^lie lay down and never again rose. On 
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Ttieeday of the next week be was aeen, for the first time, 
by the younger Connacher, who found, from the tongue, 
that there were symptoms of murrain, though in a healing 
state. He was of opinion that the disease must have 
existed a week or a fortnight before the sale. But the i 
chief symptom of distemper was indigestion to so great . 
an extent as to necessitate the perforation of the stomach | 
to remove its unnatural expansion. He was seen again ; 
by the two Connachers in life. He lingered on for about 
axteen days and then died. The head and feet were . 



death. They unite in attributing the fatal result to tiie 
weakness of the animal consequent on the prerioos mnr« 
rain, and in that state its being driven to and from Perth. 

From anything which appears in evidence, the animil 
might not have died had it been sold to a dealer in Pertb, 
or had it remained there for a night or so after the sile, 
so as to recover from the fatigue of its journey to Perth. 

After much consideration, the Substitute is satisfied 
that if the pursuer had clearly established that the ani- 
mal, when he became the purchaser, had murrain^ or wat 
recovering from murrain, and that in consequence of 
murrain, or from indigestion or other disease directly and 



examined, after death, by both Connachers and other ; immediately arising from mumun, and no other caiae, 
two veterinary surgeons. 

The real evidence places it beyond all doubt that, at 
and up to the sale and transference by delivery, the ani- 
mal, to all appearance, was in a state of perfect health, 
BO that there was the most perfect good faith on the part 
of the seller; but immediately after delivery unmistake- 
able symptoms appeared of weakness, followed by indi- 
gestion, and ultimate death ensued. 

The theoretic or scientific evidence, in which aH the 
four skilled men remarkably coincide, is very startling as 
applicable to the case in hand. 

1st, All the four professional witnesses, having more 
or less opprtunities of knowledge, agree that the stot 
had once laboured under murrain, but which was in a 
healing state at the time of inspection. The premonitory 
symptom of that strange disease is inflammation of the 
tongue and mouth, with a great emission of saliva and 
abstinence from food, which must be seen by any* one 
giving attention to the state of the dairy stock. It was 
sworn by M'Gregor's cattleman and the herd-boy that 
they never observed any such flow of matter from the 
mouth of the animal, or any abstinence from food. They 
swear that it fed freely on turnips the night before the 
market, and again on the same morning. On the evi- 
dence of the professionals, however, it must be heH that 
the animal had once the particular disease, thonth it 
must have been of a very slight and evanescent charac- 
ter, seeing that no symptoms had been seen by those in 
charge of the animal, and that no other of the bovine 
inmates of the same byre showed the like symptoms. 

2d, All the four witnesses coincide that they, amongst 
the multitude of cases they have treated, never knew of 
an isolated case of murrain; it always affects, more or 
less, the stock or animals in the same byre or field. It 
is proved that in this case not one other animal in the 
same byre was known to have the diseafic. But then, as 
it is proved beyond doubt that this animal had once the 
disease without being observed, others might have had it 
also; and, further, as the professionals agree that some of 
the same stock do often escaj^e the contagion, it is quite 
within the range of possibility, though no such iostance 
was known to the four witnesses, that one animal in a 
byre might be solely affected, and the others, being not 
predisposed, or having some antagonistic vinis, like vac- 
ciuation in small-pox, may all escape. 

3d, All the four witnesses agree that murrain is not in 
itself fatal, and that they never knew a cattle beast die 
simply and purely of this disease; but that it does induce 
other diseases which may and do prove mortal— such as 
indigestion— though that disease may be induced by 
other and independent causes, without antecedent mur- 
rain. 

4th, All the four witnesses coincide that though the 
animal had once been under murrain it was in process of 
healing, and that it did not die from that disease but 
from indigestion. Such indigestitfi may arise from that 
disease, but mav and often does exist independently. 
They all agree that, had the animal remained on McGre- 
gor's farm, there was no probability of its immediate 



the animal died, the piursuer must snooeed agaimt 
M'Gregor. But, on the other hand, if the pniBiier, with 
whom the burden of proof rests, fails to prove this ezad 
position, he cannot prevail. If the deiatb arose firom 
indigestion, the consequence of driving the animal m a 
weak state to and from Perth, this is much too mdirect, 
distant, and consequential to found a claim of damage. 

At the time of the death, the animal was the prop^ 
of the pursuer, and the rule of law and equity is that the 
loss of property falls on the proprietor for the time hemg. 
The only circumstance which could invert this role woidd 
be clear proof that the animal died in pursuer's poesessoD 
directly and immediately of a disease existing at the time 
of sale. This was the fact in the recent cow case in thig 
court, of Whyte, when the buyer prevailed against die 
seller, on clear proof that the animal was diseued at Uie 
time of sale, and within a couple of days died of that 
disease. Ivnowledge of the seller is not necessary ia each 
a state of facts. But where it is possible that the death 
did result from some cause occurring after the completioo 
of the sale, though it were found that the animal had. 
previous to the transfer, a disease from which it had 
recovered or was recovering, then there is no principle 
for sending back the buyer on the seller. Parties who 
buy in public markets must neoeasarily expect that the 
animals have been driven some distance, more or lesB, and 
the seller is not bound to guarantee the ability of the 
animal to be driven any additional distance thoeafto'. 
If an animal is brought in apparent good health to Che 
market, and in go(3 faith disposed of, the risk of its 
breaking down on the road, subsequent to the sale, mpat 
rest with the buyer, unless very clearly connected vith 
anterior and positive disease. 

On the whole, the Substitute, after much deliberatioD, 
and not without some hesitation, has reached the condn- 
sion that the pursuer cahnot prevail against M^Grraor. 
As to the other defenders, he is quite at a loss to under- 
stand the grounds of action. By a prudent rule of thar 
mart, diseased animals are prohibited from being brought 
for sale. But, in the first place, the rule does not iropoee 
any personal responsibLlity on the vendue roasters, bnt 
rather the reverse; and, in the next place, it ia not dtovn 
that Uie animal in question was diseased when ezpceed 
to sale, and that such disease was known to the exposer, 
far less to the proprietors of the mart. 

Act. Alex. Wilson. Alt. Mblvillb Jamhson. 



0th August, 1864. 

SHERIFF COURTS, WIGTON & KIRKCUDBRIGHT- 
KIRKCUDBRIGUTSHIRE. 

(Sheriffs HxctOB ahd Ddnbab.) 

John Rankin v, William Hay. 

Summons— Relevancy— Amendment. — The date w a 
summons of damages was erroneously stated^ am€»d» 
ment allowed on payment of costs. 

Plea in LsLvr^Defnition of a Pica in X«ir— (see Pater- 
son, 18th July, 1862). 
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£xpeii8e8 — ^Taxation — Precognitions. — Circumstances in 
which charges for precognoscing witnesses allowed, 
although the written precognitions had not been^ pre- 
viotisly to the proof exhibited to the Clerk, and initialed 
by him. 

Tnis was an action of damages for £50 and for solatium. 
The conclusions of the summons wcro as follows: — 

First, Upon the SOtli March, 1863, or about that 
time, when on their way in an omnibus from Kirkcud- 
bright to Dumfries, by way of Castle-Douglas and 
Springhohn, in company with a number of other persons 
firom Kirkcudbright, and at or near Springholm, in the 
parish of Urr, in said Stewartry, or elsewhere, while on 
their way from Kirkcudbright to Dumfries, to the pur- 
suer unkno%vn, without any provocation given, attacked 
and assaulted the pursuer by putting cow itch in his hat, 
or on his person, for the purpose of irritating and annoy- 
ing him, which having taken effect upon his head, brow, 
and down his neck, proved a source of most afflictive 
torment to the pursuer the remainder of that day and 
evening; second, upon said date, or in the following 
morning, or about that time, when returning from 
Dumfries to Kirkcudbright by the same route, in said 
company, and when at or near Springholm aforesaid, 
again attacked and assaulted the pursuer by striking him 
with his clenched fists, without provocation given, two 
or more blows upon the breast and on other parts of his 
body, and knocking him down twice on the ground; and, 
third, upon said date, when the party had resumed their 
journey from Springholm in said omnibus towards Kirk- 
cudbright, again attacked and assaulted the pursuer, 
\7ith0at any provocation given, while he was sitting 
quietly inside said omnibus, by seizing hold of him by 
the coat collar repeatedly, and jostling him about his 
legs, and tearing his coat, and on the pursuer remon- 
strating %vith the defender, and endeavouring to protect 
himself by holding the defender back from him, by the 
defender's striking him one or more violent blows with 
his clenched fists upon the breast, and on the right eye, 
which was blackened accordingly, and whereby the pur- 
suer was confined under medical treatment to his bed for 
the greater part of three days, and unable to attend to 
bia buEJness for ten days or thereby, the blackness of the 
eye remaining all that time, from all which illegal and 
unwarrantable acts of violence, assault, cruelty, and 
abuse, as particularly above specified, the pursuer has 
not only suffered pecuniary loss, but has also sufiered 
greatly in his person, character, and feelings. 

A minute of an amendment of the libel was given in and 
answered, and thereafter the following Interlocutor was 
pronounced: — 

Having considered the miuuto for the pursuer, No. Q, and 
answers thereto for the defender, Ko. 8, in respect, 1st, that 
the proposed addition to tho libel involves no alteration of the 
grounds or oonclusions of the actloni but merdy the more 
perfect and precise statement of the date of the res geUce 
founded on; 2d', that the record is not yet dosed, and the 
inBuflSciency of the said statement in the summons has been 
obviated in the condeaoendenoe: Allows the proposed amend- 
meat of the summons on payment to the defender of the sum 
of one pound sterling as the modified account of expenses 
oooaaloned by the irregularity in the summons above referred 
tO| and deoems. 



Note. — ^The blander in this case is neither immaterial nor 
very excusable, nor has it been without dlfiBculty that the 
Steward-Substitute has felt himself justified in sustaining the 
relevancy of a libel defective in so important a part. He 
neither understands, nor can give any effect to the argument, 
that this is a mere clerical error or omission. An irrelevant 
summons ought not to be sanctioned, whether tho irrelevancy 
has originated in the neglect or ignorance of the agent who 
drew the writ, or in the carelessness of the clerk who copied it. 

In an action of reparation for personal injury, the year or 
day when the injury was committed is not one of the grounds 
of atetion, nor of tho circumstauces essential to the pursuer's 
success. It can neither affect the pursuer's claim nor the 
defender's liability, that the injury was inflicted in March or 
in April in 1862 or 1863. 

Tl^ time is only a relative incident or circumstance proper 
and necessary to be specified for tho purpose of testing the 
bona fides or validity of the daira, and also of enabling tho 
defender to state and establish, if he can, among the defenoes 
competent to him, tho plea of alibi. The dato of tho injury 
must, therefore, appear in the record; and if the record had 
been closed without containing that information, it would 
have been defective in esseniialibus and irrelevant, and a proof 
of the pursuer's averments could not have been aUowed. 

Bat in the first artide of the pursuer's condescendence the 
date of the alleged injury is distinctly and fully specified. 
That statement appeared in the condescendence beforo the 
defender's objection to the relevancy of the summons was 
recorded. It is not objected to as incompetent or inconsistent 
with the statement in tho libel. It is, on the contrary, met 
with a spedfio and simple denial, in point of fact, in the 
defences. 

The defender, having thus met and dealt with that state^ 
ment in the condescendence as both competent and relevant, 
is not in the best position, and has not a very obvious interest 
to object to the sufficiency or rdevancy of the relative stato- 
ment in tho summons. He has received, at the earliest stage, 
and in the proper pleading, all the information he can reason- 
ably desire, as to the date of the injury, and can scarody 
complain of any prejudice to his interests by the omission of 
the saufe full information in the summons, to which, under 
the Act 16th and 17th Vict., cap. 80, sec, 1, he could not 
properly look for the same fulness of detul as in the condes- 
Gendi)^nco. 

In allowing unendments, tho Supremo Court has always 
distinguished between those errors or omissions which havo 
been observed in tho preparation, and those which have boen 
detected after the completion and closing of the record. In the 
case of Lane ds Co, v. Inglia <6 Co., 19th May, 1831, that 
distinction is disttnotly recorded. And in other cases where 
the error, although material, was discoverable, and the correct 
state of the fact made apparent in tho record, the amendment 
has been allowed. 

In Dobson v. Hughson, 17th February, 1859, an alternative 
condusion was allowed to be added to the libel, although it is 
difficult, in the circumstances of that case, to perceive how the 
pursuer could have obtained an available decree except under 
that conclusion. The Court went still further in the case of 
Bayne v. M^ Gregory 18th Jnne, 1862, and allowed in an action 
of damages for slander a mistake of one year for another in 
the date of the alleged slander to be corrected, even after the 
record was closed, because the record itsdf showed that the 
error was derical merely, or, in other words, showed what 
date the pursuer intended, though he inadvertently failed to 
narrate it in the record. 

The grounds on which amendment of the nature here sought 
havo. been aUowed seem correctly set forth by M'Glashan, as 
dedudble from the dedsions there referred to by l^, 
(M'Qlaahan on Sheriff Court Practice, 3d Edition, p. 812). 

Although an amendment has been allowed in this case, the 
Steward'Substituto is of opinion that the defender is entitled 
to the expenses occadoned to him in exposing the informal 
statement in tho summons, and discussing the question of 
relevancy thence arising. 

Both parties appealed, and the Sheriff thereafter pro* 
nouaced the following judgment : — 

The Sheriff having oonddered the Interlocutor appealed 
against and the process, dismisses the appeaJs for both partiesi 
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and for the reaBona asagned in the Inteilocotor affirms the 



Note.— The only doubt which the SheriBf has entertained 
about the Interlocutor relates to the condition about expenses. 
But he is not inclined to disturb it on this point, the non-inser- 
tion of tiie date in the principal summons, which rendered the 
competent amendment necessary, having been the consequence 
of carelessness without excuse. At the same time, he thinks 
it right to remark, that if the defect in the summons as to date 
constituted the irrelevancy referred to in the first of the defen- 
der's pleas in law, this might and ought to have been distinctly 
disclosed in that plea, instead of the plea beinc exprewed in 
the vague terms in which it stands. Indeed, the error ought 
to have been disclosed by the defender at the diet held under 
sect. 3 of the statute 1853, and appointing a hearing to the 
(Mirties, in ''explanation of the grounds of the action, and 
nature of the defence to be stated thereto;" and prescribing 
*' that it is only if the Sheriff shall be satisfied that the rocoid ! 
cannot properly be made up with condescendence and defences,*' I 
that he shall pronounce an order for the same. There is in 
this case an Interlocutor of 1 st May last, merely bearing that the 
Steward-Substitute, ''having heard parties' procurators on the 
motion of the procurator for the defender, appoints a record to 
be made up with condescendence and defences in tenns of the 
statute," without stating that the Steward-Substitute xvas , 
satisfied that this could not be dispensed with; and then, 
when defences are subsequently lodged, all that the defender 
pleads is a denial of the libel — a general plea of irrelevancy — 
and that the defender, not havmg assaulted the pursuer, he is 
untitled to absolvitor. 

On the subject of pleas, the Sheriff thinks it further right 
to call attention in this case, in which the record is not yet 
closed, to the vague terms of the pursuer's 3d "Plea in Law.*" 
In connection with the doctrine laid down by the Bench in 
the case of Paterson, 18th July, 1862, 24 D., 1378-9, the 
pursuer's Sd head of pleas in this case is really not a pleli in 
law at all, for it discloses no ground of action or claim, but 
merely states that " the pursuer is entitled to decree in terms 
uf the conclusions of the summons, with expenses." In 
Faterson's case regarding general pleas, and as to what a plea 
in law ought to be, the Lord President said~" There were 
%'arious matters urged (i.e., at debate) under a construction of 
the general plea of relevancy; and I must once more enter my 
]irotest against sudi matters being wrapt up under a general 
plea of relevancy. That is not a plea at all, taken In xnat 
sense. A plea ought to set forth the ground in law, explicitly 
and specifically, intended to be maintained, in order that it 
may be obvious to the other party, and to the Court, what 
the grounds in Uw upon which the case is maintained. That 
is important in various respects. It is important for the infor- 
mation of the parties who are to meet it; it is im^rtaut for 
the Court; it is important with reference to questions which 
may be afterwards raised (i.e., it may be in subsequent litiga- 
tion) as to res judicata or as to competent and omitted; and 
to wrap up these in a general plea is not only to evade the 
purposes of the statute, but it is apt to mislead," etc. (See 
the general plea in Paterson's case, p. 1371 of the Report) 

These are observations well worthy of attention of parties 
in this and every future case. They will no doubt receive 
attention from the Steward-Substitute when he comes to con- 
sider the record papers before adjustment and closing under 
sect. 4 of the statute, 1853; for he has it in his power to strike 
out all nominal and general pleas which do not explicitly and 
specifically disclose what is intended to be maintained fs a 
ground of action on the one hand or defence on the other. 

The parties agreed to refer the case by a joint minute, 
and the authority of the Court having been interpoued 
thereto, the referee pronounced an award, finding for 
the pursuer on the first and third charges, and not 
proven on the second charge, and finding him liable in 
£15 of damages and expenses. 

Having resumed consideration of this cause, with the report 
by Mr Muir, being No. 23 of process. Decerns in terms of said 
report against the defender for the sum of £15 sterling, in 
reparaUon of the injuries received by, and as a solatium due 
to, the pursuer in consec^uence of the assaults therein referred 
to: Finds the pursuer entitled to expenses of process, and of 
the referenoe, excepting from said expenses the cost of the 



minute No. 6 of process, and the costs incurred by the pursuer 
from the lodsing of that minute imtil the Interlocutor of 29th 
June, indudug that Interlocutor. 

On the pursuer's account of expenses having been 
lodged and taxed, objections were made to the auditor's 
report, after advising which the Steward-Substitute 
pronounced the following Interlocutor: — 

Having advised the objections. No. 33, to the auditers 
report on the pursuer's account of expenses, No. 32, and the 
defender's answers to these objections. No. Z-k of process, 
sustains the 4th objection to the auditor's disallowance of 93 
charged for making copy of letters produced: Sustains ssid 
charge as sanctioned by the Fifth General Regulation, and in 
respect that in preparing for a debate before the judidsl 
referee, who decided the cause after hearing the parties' pro- 
curators, these letters, containing statements of the parties 
relative to the subject-matter of the suit, may fairly be held 
to bo such productions as it was necessary for the agent to 
have a copy of; quoad vitro, repels the whole other objections 
to the report stated by the pursuer, for the reasons given in 
the said answers. No. 34, and by the auditor on the aoooant, 
No. 32, appoints the auditor to give effect to these findii^ in 
the said account when again transmitted to him: Finds the 
defender entitied to the expenses of this discussion, subject U) 
modification, and decerns. 

Note. — If the Steward-Substitute had not been of opinion 
that it was as much his duty as the duty of the auditor of 
Court to adhere strictly to the Regulations and Table of Fees 
sanctioned by the Act of Sederunt of 1861, he would have 
viewed more favourably than he has done some of the varions 
objections taken to the auditor's report. 

But he cannot venture to subordinate or bend the expres 
provisions of that enactment to his own notions as to the 
adetpiacy or inadequacy of the fees thereby sanctioned, more 
espmally as any such deviation from the Act of Sederunt 
would not only be illegal, but obviously unjust and injuiiooa 
to one of the parties in the cause. 

Unless the objector can show that it was necessary to make 
an error or material omission in the summons, it is difficult to 
see how the chaiges reflnred to in the first three objectkoa 
can be sustained. With regard to the objections from No. 5 
to No. 12, both inclusive, the objector seems to overiook the 
provisions of the Act of Sederunt and the Table of Fees. 

It may be quite true that the piusuer*s agent precognosced 
these witnesses, and may have afterwards examined them, or 
at least some of them, in the cause. But by the directoiy 
note subjoined to Art. 6 of the Table of Fees, it is ultra tira 
of the auditor or of this Court to allow any fees for these 
precognitions unless, 1st, they are written; 2d, have been 
authenticated by the Clerk's initials before the party com- 
menced his proof; and, 3d, have been produced at the 
taxation. It does not appear whether a precognition was 
taken by the objector; but no authenticated precognition was 
at taxing produced to the auditor, and the auditor could not 
therefore allow the charge for a precognition, espedally 
when objected to by the defender, without a msAilest viola- 
tion of the Act of Sederunt. 

The objector states that it has generally never been the 
practice in the Steward Court to get the preoognitioDs 
initialed by the Clerk before oommencing the proof. 

It is of course not the Clerk's province to initial the {veo^* 
nitions, unless they are presented to him for that purpose; 
and it Lb possible, where the taxation was of a jpro firms 
nature, or for behoof of parties in an amicable suit, a ligoroos 
observance of the strict letter of the act may not have been 
reouired by them. 

But the auditor has informed the Steward-Substitute that 
it is not the general practice at taxing in this Court to dis- 
pense with the production of properly authenticated preoogni* 
tions, when charged for in the accounts; and sudi a practice, 
being in durect violation of the Aot of Sederunt, would not 
fumuh a safe precedent for sustaining the charge objected to 
in this case. 

The Steward-Substitute is at the same time anxioas to 

encourage r^ularly*oondocted precognitions, which are the 

best foundation and security for rdevant and satisfactoiy 

proofs. 

These obserratioQa apply to the objeotion No* 13. It is fiot 
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revised report, the following Interlocutor was pro- 
nounced : — 

Haying resumed consideration of the cause, with the audi- 
tor's report of 20th April, 1864 (No. 82 of process), Finds it 
proved by reasonably conclusive evidence that the preoogni- 
tion of witnesses, charged for in the pursuer's account of 
expenses, was taken by his agent on 27th September, 1863: 
that the examination of these witnesses in eauaa, before the 
Steward-Substitute, commenced on 18th November, 1863, 
that six of these witnesses were then examined, and that the 
remaining two of those precognosced witnesses were examined 
before the judicial referee on 7th January, 1861: Finds with 
r^^rd to the precognitions of the six witnesses exanuned 
before the Steward-Substitute on 18th November, 1863, that 
it is not stated iu the objoctious by the pursuer, No. 33 of 
process, to the auditor's first report of 20th February, 1864, 
nor in the auditor's last report of 20th April, 1SG4, nor estab- 
lished that these precognitions were ''taken under circum- 
stances, nor at a time or times, which prevented them from 
being exhibited to the Steward-Clerk or his depute, and 
authenticated by tho initials of either of them, before tho 
pursuer commenced his proof, or examination of the precog- 
nosced witnesses:" Therefore, of new repels tho objections to 
the «'^uditor's report, in so far as it disallows the charges in tho 
pursiicr's account of expenses, applicable to tlieso precogni- 
tions, for the reasons assigned in tho Note to tho Steward- 
Substitute's Interlocutor of 8th March, 1864, and iu the 
Sheriff's Interlocutor of 28 th March, 1864: Finds, in respect 
of tlic absence of the Steward-Clerk and his depute, from the 
diet at proof before the judicial referee, on 7th January, 1864, 
that the precognitions of the witnesses, then examined by tho 
pursuer, may have been taken in circumstances which pre- 
vented them from being exhibited to and initiolod by tho 
Steward-Clerk or his depute, before theso two precognosced 
witnpsos, viz., Mrs Rankineand Dr Campbell were examined: 
Therefore, in accordance with tho finding in the Sheriff's 
Interlocutor of 28th March last, sustains tho objection to the 
auditor s reix)rt, in which the pursuer's chaigcs for these two 
precognitions are disallowed, and allows these charges: Finds 
that it now apix)aring from the auditor's hwt report that the 
pursuer has at last produced a voucher of the payment to the 
Steward officer for countermanding the witnesses, the charge 
for that payment must, in accordance with the Sheriff's Inter- 
loc\\|^ of 28th March last, be sustained: Therefore, sustains 
the objection to the auditor's report as regards that chaige, 
and again remits to the auditor that he may give effect to the 
foregoing findings in an amended report, reserves considera- 
tion of expenses until that report is lodged by the auditor, and 
decerns. 

This Interlocutor was appealed, and the Sheriff pro* 
nounced this judgment: — 

The Sheriff having considered tho Interlocutor appealed 
against by the pursuer and process, in respect it is stated in 
the pursuer's account of expenses that the witnesses in 
<|ue«Uon were preoognosced on 27th October (not September, 
as embraced in the auditor's last report, and Interlocutor of 
the Steward-Substitute), 1863,* and in respect it does not 
appear that written precognitions might not have been ex- 
hibited to the Steward-Clerk or his depute for the purpose of 
being authenticated by his initials before the party com- 
menced his proof on 18th November, in terms of the note in 
the Table of Fees approved by Act of Sederunt, 1st March, 
1861, dismisses tho appeal, and affirms the Interlocutor so 
far as appealed against; with this explanation, that the bus- 
tainiAg of tho objection as to the expense of countermanding 
witnesses shall be held applicable to the agent's fee for 
directing the countermand, as well as the officer^ charge for it. 

On considering the auditor's revised report, the Steward- 
Substitute pronounced the following Interlocutor: — 

Having resumed consideration of this cause, as regards the 
matter of expenses, with the auditor's revised report of the 
14th inst., approves of said report^ and in terms thereof 
decerns against the defender for payment to the pursuer of 
the sum of £31 10s 9d sterling, as the taxed amount of 
expenses found due by the Interlocutor of 12th February 
The account was remitted to the auditor, and on his last; and in respect of the number and nature of the pursuer s 



required by the Table of Fees, Art. 16, that the precognition 
shall be initialed by the Clerk immediately before or even on 
the same day that the party commences his proof. That 
authentication by the Clerk may take place any time before 
that proof is begun; and the Clerk's presence is not therefore 
requinte for that purpose at the commencement of the proof. 
Mr Jenkins was, besides, the last witness examined, and the 
pfeoognitLon applicable to him, if taken, should have been 
anthenticated, not immediately before his examination, but 
before the pursuer's proof began. 

The Steward-Substitute has repelled with some reluctance 
and hesitation the Hth, 15th, and 16th objections. It seemed 
to him at first, and indeed still seems somewhat hard and 
anomalous, that where the Sheriff is unable from unavoidable 
causes to conduct the proof on the day for which the witnesses 
have been cited, no fee should be chargeable for countermand- 
ing the witnesses. The expenses attending that proceeding 
seem not only a reasonable but a necessary charge, arisiug 
from an unavoidable contingency, and from no fault of tho 
l^arty. The reasons assigned by the auditor for rejecting the 
claim are nevertheless very formidable — Ist, Tho charge is 
not indnded in the Table of Fees; 2d, It is not vouched in 
aocordanco vrith General Eegulation No. 18; and 8d, With 
regard to the charge for attending Court when a new diet of 
proof was fixed, it seems expressly prohibited, under the 
exceptions in the 12th Article of the Table of Fees. In these 
circumstances, the Steward-Substitute has not found sufficient 
grounds for altering the auditor's judgment in that nubtter. 
Nor does he see cause to di&turb his deliveranco on the 
cliarges referred to iu tho 17th and 16 th objections. 
There is nothing so exceptional in this case as to justify the 
allowance of a higher rate of remuneration to the witnesses 
who attended for examination, than is uniformly given iu 
similar cases in this Court. 

The practice of the auditor cannot be overturned in a 
matter of this kind on light grounds. The fee allowed to such 
witnesses is no doubt extremely moderate, and in many cases 
cannot adequately compensate them. But it ought not to be 
enlarged in a i)artial manner, and it cannot be enlarged at all, 
without seriously affecting the interests of litigants in humble 
circumstances. 

llie 19th, 20th, and 2 Ist objections seem neither founded 
in equity nor in practice. The very title of the pleading here 
referred to affords the best answer to them. It is clearly no 
part of the auditor^s duty to consider or determine what share 
each party had in the preparation of a joint minute. 

The Steward-Substitute has only further to express his 
entire concurrence in the defender's very pertinent and sensible 
remarks in the conclusion of his answers to the pursuer's 
objections. 

This Interlocutor was appealed, and the Sheriff pro- 
nounced the following judgment: — 

The Sheriff having considered tho Interlocutor appealed 
against and process, dismisses the api^eal and affirms the 
Interlocutor, except in so far as concerns tho precognoscing 
witnesses disallowed by the auditor; also, in so far as concerns 
the charges for countermanding witnesses, in consequence of 
the proof not proceeding at the diet fixed^through the Steward- 
Substitute's indisposition; and in so far as the Interlocutor 
finds the defender entitled to the expenses of the discussion: 
Finds that if precognitions were actusdly taken under circum- 
stances, or at a time or times which prevented them from being 
exhibited to the Steward-Clerk, and authenticated by his 
initials, before the party commenced his proof or exanunation 
of the precognosced witnesses, the charges for precognoscing 
may be allowed, notwithstanding the want of such authentica- 
tion by the Steward-Clerk: Finds that if the proof did not 
proceed at the diet fixed through no fault- of the pursuer, but 
in consequence of the Judge's indisposition, the charges for 
necessarily countermanding the witnesses and of citing them 
to a subsequent diet lawfully appointed, may be allowed 
against the unsuccessful party; and with these findings recalls 
the Interiocutor in hoe statu in so far as concerns the charges 
and expenses above referred to, and remits the case to the 
^ward-Substitute, in order that he may direct the auditor 
to inquire further and revise his report, and with power to the 
Steward-Substitute to dispose of the cause as shall appear just. 
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objections to the auditor's report of 20tb Febroary last, and 
of his failure to substantiate the greater part of these objec- 
tioDs: Finds no expenses due to either party relative to the 
discussion and disposal of these objections^ and decerns. 

Note. — ^The pursuer in his pleading, No. 33, objected to 
twenty-one deliverances by the auditor in tho taxation of pur- 
Buer*8 account of expenses. Of these objections five have been 
sustained and sixteen repelled; 2d, These twenty-one objections 
applied to charges, amounting,' to £4 in 9d, which had been 
disallowed by the auditor, l^y the Sheriff's final delivoranco 
the charges disallowed by tho auditor have now been sustained 
to the amount of £1 6s 6tl, and rejoctcil to tho amount of 
£2 188 3d. 

It is thus obvious that to the oxteutof two thirds in number, 
and more than two-thirds in pecuniary amount, the pursuor*s 
objections have been groundless and unsuccessful. It is no 
less clear, from that result, that the defender had a substan- 
tial interest to appear and uphold the auditor^s report, and 
that his success has been greater than tho pursuer s by tho 
criteria above referred to. But it further appears to. tho 
Steward-Substitute that, on a third ground, tho pursuer is 
not entitled to the expenses incurred by him in this discu»non. 
With r^ard to the charge of 8s to officer for countermanding 
witnesses, embraced in tho fifteenth objection, no voucher 
was produced to the auditor at the taxation on 20th February 
last. It was therefore imj)erative on the auditor to disallow 
the charge on that ground; and if by tho indulgence of the 
Court the pursuer*s agent was subscqnotitly permitted to 
remedy that defect, originating in his own neglect, it certainly 
cannot, with a shadow of justice, be dune at the exjicnse of 
tho defender. 

The Steward-Substitute has had more difficulty in disiv)sing 
of the defender's claim to the exi)enses of this discussion. He 
has not only succeeded in having tho pursuer^s account re- 
duced by the auditor just about onofourth — irrespcctivelf of 
the disputed portion of it included in his objections, but 
when these objections are fully investigated, the result is 
found to bo more favourable to tho defender than to tho 
pursuer. At the same time, the pursuer, having established 
his grounds of objection as regards four at least, if not five, 
of the disallowed charges, was entitleii, to that extent, to seek 
redress. 

This Interlocutor was appealed, but altiruicd by^bo 
Sheriff. 
Acl, RuBT, B^OATcu. Alt, AxTUY. Mackenzie. 



10th August, 1864. 

SHERIFF COURT, STIRLINGSHIRE— STIRLING. 

(Sheriffs Moib and Roseutson.) 

Alexander Hill r. Alexander Christie. 

Lease — ^Tenant's obligation to fence — ^Expeiise8.^-27ie 
tenant of certain fields hound himself to keep and leave 
the fences in a good state of repair, hut when called 
tqwn hy (he landlord, he failed to repair them. In a 
summary action at the landlord's instance to Itave tJie 
tenant ordained to repair the fences, the tenant loas held 
liahle, and (reversing the judgment of the Sheriff -Sfth- 
stittUe) also in expenses. 

Ttiis was a petition at the instance of Alexander Hill, 
writer, Stirling, against Alexander Christie, sometime 
vintner in Stirling, praying the Court to appoint proper 
persons of skill to inspect the fences and report as to their 
state, and thereafter to grant warrant to put them into 
a proper state and condition at the sight of the reporter, 
and also to decern against the respondent for the expense 
of the repairs, and of process. 
The respondent waa tenant, under the petitioners of 



certain fields in the neighbourhood of Stirling. It ap- 
peared that in the last year of the respondent's posBOBBoa 
he had failed to maintain tho fences of one of the fields. 
By the lease he was bound to keep up and leave the 
fences in a good and suiBcient condition, at his owa 
expense. The ish was at Martinmas, 1863. On 29ih 
August and 7th November, 1863, the petitioner called on 
the respondent by letter to repair tho fences. The de- 
fence was that the hedge had a good many gaps in it, 
the result of old age, and that the stubs which were in- 
serted in these gaps were every year carried off by some 
unknown depredators. 

The Sheriff-Substitute remitted to a land valuator in 
Stirling in these terms: — "On the craving of the re- 
spondent's procurator, and before answer, authorises the 
respondent, at the sight of Mr Robert PateisoD, knd 
valuator in Stirling, to put the fences in question into a 
good state and condition, agreeably to the terms of the 
lease.'* 

The fence having been re]Kiired in terms of the rma^ 
a report was made to the Court, and tho Sheriff-Substi- 
tute thereafter pronounced the following Interlocutor:— 

Ilavii^g considered tho report by Mr Fatcrson, and 
heard parties* procurators, approves of the said report, 
and in respect that Mr Mathie, on behalf of Mr Chnstie, 
the respondent, undertakes to pay Mr Paterson's account, 
and considering the trifling nature of the dispute between 
the parties, finds no expenses due to either party, and 
decerns. 

Against i\\i6 judgment tho petitioner appealed, so far 
as expenses were refused, and the Sheriff altered, and 
found the petitioner entitled to expenses, stating, in a 
note, that he could see no ground for. refusing eTgeoaet 
to the petitioner: ^^The defender was duly called on 
by letter to put the fences in order, but he chose to tale 

no notice of the letter sent to him Tho aoUoa 

was necessary, for without it apparently the defends 
w^ould have done nothing." 

AcL Ebbnezkb Gentleman. AU. Jaheb Matho. 



12tu August, 1864. 

SIIEUIFF COURT, PBRTHSHIUE— PEBTH. 

(Sheriff Barclay.) 

Peter Palmer in Sequestration of C. D. Young. 

Sequestration— Appeal — Bankruptcy Act, 1856, sect. 
43 — Mora — Limitation of actiona---Sheriff Court Act, 
16 & 17 Vict., c. 80, sect. 15— Falling asleep of 
actions. — In a hanknipt estate a creditor claimed a pit* 
ference. His claim, as sucJi, was rejected hy the tna- 
tee, hut lie was ranked as a common creditor. The 
creditor appealed. After the lapse of two years, the 
appeal heing undisposed of, a dividend was declared. 
The appeal was tlien taken up, to which it was dtjedd 
that the process had, eo ipso, heen dismissed by (he lapu 
of time prescribed in the Sheriff Court Act, 1853.— 
Held, that judicial proceedings in sequestrations an «- 
eluded from the operation of the Sheriff Court Act h$ 
sect^i^ of the Bankruptcy Act, and that an appeal in 
a serjiuestration does not fall hy the lapse of six mnthi* 
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A CREDiTOK claimed a preference in reBpect of a poind- 
ing beyond the sixty days before the sequestration of the 
estates of the debtor. The trustee, on adjudicating on 
the claims, admitted the claim to rank as a common 
debt, but rejected the preference on the ground of 
mora. The creditor appealed, and a diligence was 
granted to recover writiugs to elide the plea of mora. 
No proceedings took place for a period of two years, 
when a first and final dividend was declared, and the 
creditor was admitted to rank as an ordinary creditor. 
He thereon resumed his appeal to have his preference 
made good. Objected that the appeal had fallen by the 
lapse provided by the Sheriff Court Act. 
The following Interlocutor was pronounced :— 

On porsuer's motion to renew the diligence against havers, 
and having heard parties* procurators on the ohjeetion of the 
triutee thnt the appeal had fallen^ repels that objection, 
renews Uie diligences, and assigns Wednesday next at ten 
o^clock for reporting tlie same. 

NoTB. — ^The agent for the trustee opposed the motion, and 
pled that the case had fallen under the clause of liniitation in 
the Sheriff Court Act. He stated that, on the understanding 
that the appellant had fallen from his appeal, and allowed it 
to lapse, the trustee had declared a first and final dividend, 
wiihout recognition of the appellant's claim of preference, and I 
his appeal against the rejection of such preference. 

Hie Substitute was a good deal impressed with the objeo- ; 
tioQ, and whilst of opiniou that neither the appeal any more 
than the sequestration itself fell under the Sheriff Court Act, 
he was somewhat inclined to view it as falling under tho 
recognised rule of the common law as to the lapse of judicial 
procedure by the currency of year and day without any 
judicial step being taken. Tho Substitute took time to con- 
sider, and has had communication with other counties. He 
learns from tho Bill Chamber, and from the Sheriff Court at 
Glaogow (where proceedings in bankruptcy are pcrha^is equal 
in amount to that of all Scotland), that though the question 
has never directly arisen to be decided on, yet the opinion of 
the officiab is that ap))eal in sequestrations do not come within 
the range of Sheriff Court processes, either under statute or 
at common law, but endow as long as the process of eeques- 
iMtion itself. He Is informed, however, that a different 
understanding and practloe prevail in the adjacent county of 
Forfar, where such appeals are dealt with as ordinary processes 
in the Sheriff Court, and so are held to lapse by the running 
of the three months* conditional and the six months' absolute. 

It api.)ear8 to the Substitute that the provision in tho 43d 
section of the Sequestration Act, 1856, settles the question. < 
It is thereby declared that *' no iirocess of sequestration, either | 
in the Court of Scviion or Sheriff Court, shall fall asleep, or 
shall be liable to be dismissed under the 15th section of the 
Sheriff Court Act." The only remaining 2>oint of inquiry is 
whether an appeal on a sequestration is part and parcel of 
** the process of sequestration." No doubt it is so far inde- 
pendent that it admits in its turn of appeal to the Supreme 
Court. But it can have no separate origin or existence out- 
with tlie process of sequestration. Questions of competition 
for trusteeship, personal protection of the bankrupt, discharge 
of the bankrupt, and tlie trustee, and many other similar j 
matters of isolation, are all grafts on the parent stock, deriving 
their life from it and maintaining that life during the existence 
of the parent. It follows that all such coUaternl processes 
may continue during the currency of the sequestration, and 
indeed may perhaps exist after it tias terminated as a general 
process of division. 

Kven though there had been no express provision in the 
Btatnte, tho Substitute would have reached the same con- 
clusion. The process of eeuio and all proceedings under special 
statutes are r^ulated by the particular statute, and the 
Sheriff Court Act applies only to the common law process, 
which is ruled by no special formvla. 

The Substitute at one time had greater dread of tho annular 
lapse than of the mensal; but both are expressly provided for 
by the clause in the statute. Besides, ''the year and day'' 
rule exists not by statute but by consuetude in orduiaiy judicinl 

proceedings not falling nnder any special statute. Accordingly 



Lords Cowan and Anderson held that a small debt action did 
not fall by the lapse of year and day, 30th September, 1852; 
Keam v. Lindsay, Irvine, 88. Even though the appeal was 
held to faU within the rule of year and dav, it would of 
necessity follow that it would be capable of being wakened 
by the proceeding applicable to such a slate of a process. 

The solicitor for the trustee urged the detriment done the 
estate by Uie interruption thus oocasioned to the final division 
by the rescusitation of the appeal at this stage of the aequea- 
tratiou. For this both parties are to blame. The trustee 
ought to have had tho appeal taken off before proceeding to 
declare a fiual dividend. The pica of hardship cannot pre* 
vail over the principle of law. 

Act. KiprEN. AU. JauEsoy. 



14th AuausT, 18C4. 

SHERIFF COURT, SUTHERLANDSHIRE-- 
DORNOCH. 

(SlIRBIFFS G. D. FORDYCB AND MaCKE.VZTB.) 



WiLi.TAMiNA Mackay, OR Macleod, and Husband v. 
Alexander Macleod. 

Damage— Reparation— Relevancy— Probable canse.— 
In an action of damages^ it was not snhslantivelff averred 
that tlie slanderous statement had heen made falsely and 
calimniously. Objection — that the libel was therefore 
irrelevant — repelled. Facts and circumstances held 
swf)icient to infer malice and want of probable cause, 

TiiE summons in this action concludes for *'the sum of • 
£25 sterling, being damages sustained by the pursuers, 
and as a solatium to them in consequence of the defen- 
der having on or about the 6th day of April, 1863, ac- 
cused the said pursuer, Williamiua Mackay, or Macleod, 
of hurling stolen a sheep, and thereafter killed said sheep, 
or used words to that effect; and in consequence of the 
defender having also falsely, maliciously, and calmnni- 
ously, on or about the 22d day of April, 1863, given 
information to William Mackay, police officer, Lochinver, 
to the effect that the said Williamina Mackay, or Macleod, 
had killed a sheep not her own property or tho property 
of her husband, but belougmg to some other person, or 
words to that effect, whereby the said Williamina 
^lackay, or Macleod, was on or about the 22d day of 
April, 1863, apprehended and brought before G. C, one 
of the Justices of the Peace for the county of Sutherland, 
and her declaration taken, when tho complaint against 
the said Williamina Mackay, or Macleod, was not enter- 
tained, and she was liberated. 

The pursuers, inter alia, in substance pleaded — that as 
the defender's statements were defamatory and not privi- 
leged, it was unnecessary to aver that they were made 
faMy and calmnnionsly. 

The defender pleaded substantially— Preliminary — 
(1), That the first branch of tho summons could not bo 
insisted in, in respect it was not averred that the state- 
ments founded on were false and calumnious; and (2), 
That tho second branch of the summons was likewise 
defective, in so far as it did not aver that the information 
^von to the police was given from any bad or feloniona 
motive. And, on the merits, he pleaded that never 
j having made the accusation, or having given the infor- 
I mation libelled on, he was outitlod to absolvitor. 



uo 



SHERIFF COURT REPORTS. 



The Sheriff-Substitute reserved the preliminaxy pleas, 
closed the record, and allowed a proof before answer. 

Under this proof, and in support of the seeond branch 
of the libel, the pursuers recovered the following letter to 
Mackay, the police constable, signed by, or in name of, 
the defender and five other tenanU, his neighbours: — 
*^Elphin, 17th April, 1863. — Sir, the undersigned tenants 
of Elphin wish you to come to this place, so as to investi- 
gate a case of stealing sheep and slaughtering, which 
happened on the 2d inst. There was some of the flesh 
found hidden outside, and the marks of the hatchet io it. 
We are, etc." 

Parties* procurators were heard on the import of the 
proof, and in the course of the debate, the defeoder's 
procurator, while arguing that the pursuer had failed in 
her proof, founded strongly on the case of Cameron^ Ist 
February, 1856, 28 Jur., 179, as ruling that the action 
ought to be dismissed, in respect want of probable cause 
had not been averred. 

The Sheriff -Substitute assoilzied the defender, adding 
the following— 

NoTB. — ^This is an action raised by the female pnrsaer, with 
advice and consent of her husband, and by the husband for 
his interest, against the defender for defamation; and damages 
are claimed in respect of two acts of slander, which are 
narrated at length in the summons, and are said to have been 
committed by him on the 6th and 26th April, 1863, respec- 
tively. The defender having denied these statements, it was 
thought expedient, before entering upon the question of. rele- 
vancy which tiie defender raised, to have the disputed points 
investigated, and with this view a proof before answer was 
ordered. 

That proof has now been taken, and in the debate upon it 
tlie questions both of fact and relevancy were argued. 

It appears from the proof that in the beginning of April 
last year part of the carcase of a sheep had been discovered 
by the defender hid in a hole at or near Elphin, where the 
parties reside. The circumstances under which this dis^very 
was made having excited suspicion, various of tlie tenants 
(and amongst them the defender) resolved to investigate the 
matter. 

The procedure agreed on was to carry the mutton so dis- 
covered to the different houses in the hamlet, and to request j 
information respecting it; and in this work the defender is 
proved to have acted, not on his own responsibility, hut as 
the "spokesman*' of the party. Accordingly on the 6th 
April, 1868, in pursuance of this task, the party carrying the 
mutton visited various houses, at one of which it is proved 
that they were informed that the female pursuer had been 
seen shortly before driving some sheep from the hill into an 
outhouse, and that she had soon afterwards been seen carry- 
ing a sheep's head under her petticoat. The party still con- 
tinuing their investigation came at last to the pursuer's house, 
and it was on this occasion that the defender is charged with 
what is set forth in the first branch of the libel, namely, with 
liaving accused the female pursuer " of having stolen a slieep, 
and thereafter killed said sheep, or used words to that effect." 

The proof which has been led, certainly does not bear out 
this statement — the gravamen of which is the theft of a 
sheep — for both the female pursuer and her sister-in-law, 
Sarah Macleod, state respectively that " the defender om this 
occasion did not say that I had stolen a sheep;" and, "I 
cannot be sure that they (the party) accused the female 
pursuer of the theft of a sheep." But it is further shown 
conclusively by the testimony of the defender, corroborated 
hy that of the witnesses John Macleod and Kenneth Macleod, 
that no such words as those libelled were used, they all being 
unanimous in stating that the defender did not accuse the 
female pursuer of having stolen and killed a sheep. What 
really did take place appears to have been that the defender 
merely rep<»ited the report or information his party had 
already obtained regarding her in the course of their investi- 
gations, and one of the witnesses, Kenneth Macleod, adds, 
"the defender said she (the female pnraucr) need not be 



angry with him for speaking so, for others were saying ths 
same. Hie female pursuer and her sister-in-law, Saiih 
Macleod, were present^ and the latter said she thanked the 
defender for letting them know that such reports were goiug 
about.*' This shows too that in what he was about the 
defender was acting in perfect good failh, and that he at 
least was not the originator of any report the pursuers have 
to complain of. Apart, then, from the question of relevancy, 
which it is now unnecessary to take up, the Sheriff-SubstitDte 
Is of opinion that the facts on which the pursuers found the 
Brst branch of their case have not been proved, and that on it 
the defender is entitled to absolvitor. 

The second br^ch of the pursuers' case is that the defender 
''falsely, maliciously, and calumniously, on or about 22il 
Aiiril, 1863, gave information to Wilham Mackay, police- 
officer " (etc., etc., as stated in summons). 

The evidence recovered on this branch of the case oonaits 
of a letter. No. 9 of process, addressed to Mackay, the police* 
constable, and contaming tlie information on which the pur- 
suers found. That letter was signed in name and by aafhority 
of the defender and others of the tenants, but, as it will be 
seen, bears no reference to the female pursuer, and it does not 
therefore bear out her charge against the defender. It is true, 
however, that, acting upon it, the police constable came to 
Slphin, and after investigating the case, as reported to him, 
went to the female pursuer, and, as he states in his examina- 
tion, suggested that " she should accompany him to Stronech- 
rubie, to be examined before a magistrate, as a suspicion was 
abroad that she had had to do with the sheep which had been 
found.'* She accompanied the police constable, bat was 
liberated. Now, there is nothing in this evidence which 
inculpates the defender, nor does it bear out the pursaera' 
charges against him. On this branch also of the case is he 
entitled to absolvitor quoad probata. 

But here the question arises, and may be considered, 
whether, supposing the female pursuer had proved her aTe^ 
inents, she was not bound to have averred malice and want of 
probable cause. Though the defender, by not objecting to the 
want of these terms, may be held to have waived his objection, 
yet, to entitle her to succeed, the Sheriff-Substitute is of 
opinion that the female pui-suer was bound, in addition to 
proving her averments, also to prove malice and want of 
probable cause on the part of the defender. Having done 
neither, she can have no case against the defender, who has 
therefore been assoilzied with expenses. 

The pursners appealed, and after a hearing the Sfaeriif 
pronounced the following Interlocutor: — 

The Sheriff having considered the appeal for the poraocts 
against the Sheriff-Substitute's Interlocutor of 22d April Ust, 
along with the closed record, proof, and productions, and 
having heard parties' procurators and advised the caase^ boi- 
tains the appeal, recalls the Interlocutor complained of: Fiads, 
in point of fact, 1st, that the summons in substance alleges 
that the female pursuer was apprehended illegaUy on 23<1 
April, 1863, and taken into custody of the police, and before 
a magistrate, on false, malicious, and oalumnious infonnatioa 
given by the defender to the police, of having stolen a sheep: 
2d, Finds that the summons contains a relevant charge to that 
effect: 3d, Finds no facts or circumstances proved which ahev 
that any theft had been committed by any one, far less by the 
female pursuer: 4th, Finds that the female pursuer was appre- 
hended on the day named, and taken by the police on 22d 
April, 1863, before Mr Clarke, a Justice of Peace, in circum- 
stances which shew that the charge on which she ^rai 
apprehended was one of sheep- stealing: 5th, Finds fncts anA 
circumstances proved which shew that she was taken into 
custody in consequence of information given to the police by 
several parties, of whom the defender is one: Finds, in point 
of law, that no theft having taken place or been proved apisA 
the female pursuer or any one, the information on whidi the 
apprehension proceeded was false and calumnious, and that in 
the circumstances it is to be inferred that it was malickni^ 
and finds that she is entitied to damages in the premisGS, 
therefore sustains the action to the above effect: Finds the 
pursuers entitied to five pounds sterling in name of damages: 
Finds the defender liable to the pursuers m the expenses of 
process, etc. 

Note. — If the summons could be viewed as oontaining two 
charges, then the Sheriff is of opinion that the first branch of 
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it does not set forth a relevant charge, as it is not said to be 
fid^e, calumnious, and maUcious. But be is unable to view 
the structure of the summons as showing anything but one 
charge throughout. What is said to be the first charge seems 
simply to be an introduction to the second part of the Ubel 
containing the real charge, which is that of illegal apprehen- 
sion by the police, and is used to explain that ^e was taken 
into custody on the 22d April, 1863, for the act of which she 
bad been previou^y accused by the defender on Gth April, 
viz.^ of having stolen a sheep. The summons is certainly not 
drawn according to very correct scientific form, but, giving it 
fair play, the substance of it seems to amount to what is stated 
in the Interlocutor; and as it is said to be false, calumnious, 
and malicious, enough seems to have been done to make it 
relevant, without saying it was done without probable cause. 

There can be no doubt that the defender and others were 
in the pursuer's house on 6th April, making inquiry as to the 
theft of a sheep, which was supposed to have occurred on the 
2d April, and there can be as little doubt that if they did not 
in words charge the female pursuer with it, their whole con- 
duct and lino of investigation just as distinctly betokened to 
the bystanders and to her that she was under that accusation. 
Conduct and behaviour will just as precisely point out what> 
or if, accusation was meant, as words can. Nowhere it ia 
thought that the whole procedure was meant as an accusation 
of theft against the female pursuer. It is all very well to 
mointaLn that it was a merely friendly court of inquiry into a 
matter of social importance in a small community, and so 
excusable; but why connect it with the presence of a police- 
man (k. M'Donald) ? The fact of his presence demonstrates 
the diaracter of the matter to have been not of a friendly 
cbaracter, and that the knot of people who wez^ concerned 
went with a foregone condnsion that she was guilty of theft, 
and thought to entrap her into a confession. It is very plain 
that the defender actually charged her with the theft. The 
evidence of Hugh M'Leon (p. 16) and Kenneth M'Leod shows 
this plainly enough. 

Then what occurs? Why, the defender puts his name to a 
letter, calling on the policeman at Lochinver to investigate 
into a caae of sheep-stealing, which happened on the 2d April, 
no doubt without naming auy one as the accused, but the cir- 
comstances show that what was alluded to was tiie very case 
the defender had been in the pursuer's house about on the 
6th. This is shown significantly by the fact that the person 
who wrote the letter was A. M'Donald, the policeman, who 
was present in the pursuer's house when the derender was with 
others investigating, as it is called, on the 6th, into the case 
of theft of the 2d, and which they were laying at the pur- 
Buer^s door, and also by the circumstances that it was 
M'Donald who suggested to the defender and others, at the 
meeting at the pursuer's house, to send that communication. 
It 18 impossible, therefore, to doubt that the defender was a 
party directly to giving the information, on which the police 
acted, and ti^t the request for inquiry had reference exdu- 
rively to the pursuer and the case of theft investigated at 
her house by the defender on the 6th April. 

The result was that the pursuer was taken into custody by 
the police, and carried before a magistrate on 22nd April, 
1863, for examination as to the charge of theft made against 
her in her own house, and in the letter in question. It is said 
that the pursuer went voluntarily with the constable, on a 
mere suggestion of his for another friendly inquiry, but that 
is out of the question. Whenever a constable acts on such 
information as he had, he acts officially, and any such step as 
that of taking before a magistrate, is just as complete an act 
of apprehension in law as can well be conceived. A constable 
is bound to act gently and quietly, so that anything of the sort 
here was simply accessory to his duty officially. 

The result of being brought before the magistrate was, that 
the pursuer was set at liberty. She never had an indictment 
or libel brought against her, and there is no evidence that any 
one in the district either was convicted for sheep-stealing at or 
about the time, or was even charged with it. Plainly, then, 
the female pursuer was illegally charged with the theft of a 
sheep, and as clearly illegally apprehended, on information 
given by the defender, for which he must be responsible. 

Now, what are his pleas in defence ? They are (1) That he 
did not make any accusation; (2) That the information was 
■abetontiaUy true; and (3) That it proceeded on probable 
(MMUe. NoWj, the letter No. 9 of process proves that he did 
giye infonnatioiii and though it AoouMd ao particaUir person^ 



still his conduct and proceedings, along with others, had 
already pointed out in the district, and to the constable who 
received the letter, who was inculpated in the letter. The 
constable had no difficulty, and is at no loss as to who is 
meant, for he goes direct to, and apprehends the pursuer, for 
there is no proof that he made a search for, or even suspected 
any others after receiving the letter. 

The other two grounds of defence are equally easily dis- 
posed of, by recollecting the Und that there is no proof of any 
theft of sheep-stealing having occurred at the time in the 
district^ far less of the pursuer having been convicted of such, 
i or of even having had a libel served against her. It is, there* 
' fore, impossible to affirm that the information either was 
subston^ly true, or that there was probable cause. There 
may have been suspicion in the place as to the crime existing, 
but mere suspicion will not justify such proceedings as took 
place in this case. Certainly the information did not name 
any one, but the previous acts of the defender had already 
trumpeted forth that it was the pursuer who was meant, and 
he must abide the consequences. 

As the pursuer has not proved any case of special damage, 
it is thought that the sum given will be a sufficient solatium, 
and will sufficiently mark her liberation from the charge, and, 
it ia hoped, put down all such friendly courts of inquiry which 
are opt to be used or become mere engines of oppression. 

A<i. MoNBO & Macleat. AU, A. Lbsue, 



16th AuausT, 1864. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Shebiffs Sib A. Alison and H. G. Bjell.) 



JoHK Steel v, James Clydesdale and Eadie 
Brothers. 

Contract— Joint Contractors. — Two joint adventurers^ 
one a masoti, the other a wright^ agreed to build two 
villas. The mason purchased stones to form his con- 
tribjition to the joint stock, and the wright, wood. The 
jiK^on failed to pay the price of (lie stones. In an action 
at the instance of the person who sold the stones against 
the joint adventurers — Held that Hie individual contrac" 
tor alone was liable, as he alone had contracted with the 
seUery who at the time was in ignorance of the joint 
adaenture. 

The pcmner sued the defenders, as joint contractors for 
erecting two dwelling- houses and offices, or double villa 
and offices, at Langbank for Mr Thos. B. Seath, for the 
sum of £19 12s 3d for stones sold by the pursuer to the 
defenders. The defence was contained in the following 
minute:— A denial of the -whole of the pursuer's aver- 
ments. Explained that the defenders Eadie Brotheis 
and the other defender James Clydesdale, as joint ad- 
venturers, entered into a contract with Mr Thomas B. 
Seath of Rutherglen to build two cottages at Langbank 
for a slump sum. Thereafter the said joint adventoreis 
contracted with various parties to complete the various 
portions of the work, and, inter aUa, contracted with the 
said James Clydesdale to do the maeon work for the sum 
of £306. Clydesdale accordingly proceeded with the 
contract, and it is believed purchased some stones from 
the pursuer. It is not known and not admitted that the 
stones he purchased were employed by Clydesdale in 
implementing his contract; but esto that they were, the 
liability of the said Eadie Brothers, or the joint adven- 
turers, is denied. The pursuer, when said stones were 
funuflhed, woli them to Clydesdale^ invoiced them to 
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him, and in point of fact did not know, when the stones 
were furniahod, that any joint adventure existed. The 
stones, if supplied at all, were supplied solely on the 
credit of the defender Clydesdale. Neither the de- 
fenders Eadie Brothers nor the defender Clydesdale ever 
ordered any goods from the pursuer on account of the 
joint adventure, nor were any such ever furnished. 

The record having been closed, and parties' procurators 
heard, the SherilT-Subfltituto pronounced the following 
Interlocutor: — 

Having heard parties' procurators, and resumed considera- 
tion of the proof, productions, and whole process, Finds that 
no appearance has been made for the defender, Clydesdale, 
therefore holds him confessed, and decerns against him in 
terms of the conclusions of the summons, and finds liim also 
liable in expenses: Finds, as regards the defenders, Kadie 
Brothers, that they, along with Clydesdale, and as joint con- 
tractors, entered into the engagement contained in the missive 
ofler, No. 7, to build for Mr Thomas B. Seath the two cottages 
or villas therein referred to, including the execution of all the 
necessary mason and joiner work: Finds that the defender, 
Clydesdale, is a mason; and the defenders, Eadie Bqptliers, 
are wrights: Finds that in the prospect of Mr Seath's iboept- 
ance of their joint offer, Eadie Brothers agreed with Clydesdale 
that he should execute the whole mason and ' brick work of 
the said villas for the slump sum of £300 sterling, and should 
become subcontractor for that portion of the work, conform 
to his missive offer, No. 6, by which the terms of the sub- 
contract previously arranged were reduced to writing: Finds 
that in this wav £adie JBrothera ceased to have any interest 
in the profit to be derived under the contract with Mr Seath, 
in as far as the stone and brick portions of the contract was 
concerned, the terms of the sub-contract being such aft trans- 
ferred to Clydesdale the profit anticipated under that portion 
of the contract, and leaving to Eadie Brothers only such profit 
as might arise on the other parts of the work: Finds that, 
after entering into said sub-contract, Clydesdale bought, in his 
own name, and on his own credit, from the pursuer the' atones 
in question, the price of which is now sued for: Finds that the 
pursuer entered the said stones in his books against Clydesdale 
alone, rendered an account for them to Clydesdale in his own 
name, and did not institute this action until Clydosdfcjd had 
absconded, which he did on the 15 th February last, tdket he 
had used up in Mr Scath's villas all the stones he had so pur- 
chased, and after he had got payments to account from Eadie 
Brothers of the {iroportion effeiring to his sub-oontract of the 
instalments paid by Mr Seath: Finds, in these circumstances, 
that Clydesdale did not, and could not, pledge the credit of 
Eadie Brothers to the pursuer; firsts because the stones were 
not bought for their benefit, but for Clydesdale's own, under 
his sub-contract; and, second, because the pursuer took 
Clydesdale alone as his debtor; therefore sustains the defences 
for Eadie Brothers, and assoilzies them from the conclusions 
of the action, reserving to the pursuer hia right to arrest, in 
the hands of Mr Seath, or of Eladie Brothers, whatever monies, 
if any, may be resting -owing by them to Clydesdale: Finds 
the pursuer liable to Eadie Brothers in expenses, allows 
accounts of the said expenses to be given in, and remits the 
same to the auditor to tax and report, and decerns. 

NOTB. — ^A joint adventurer binds bis co-adventurers for 
furnishings made on his order for the purposes of the joint 
adventure, and which are applied for its behoof, provided the 
l)arty who makes the furnishings does so on the faith or credit 
of the joint adventurers. But in the present instance no joint 
adventure existed, as far as regarded the stone and bri$.k part 
of the contract to Mr Seath, at the time Clydesdale bought 
the stones from the pursuer. No doubt both Clydesdale and 
Eadie Brothers remuned bound to fulfil to Seath the terms of 
their joint offer. No. 7; but, in as far as any advantage was 
to accrue from that accepted ofier by the furnishing of mason 
work and material, Eadie Brothers had parted with it to 
Clydesdale. It was a matter, therefore, of indifierence to 
Eadie Brothers where or at what price Clydesdale bought the 
atones. Even if he had got them for nothing, thev would 
have derived no benefit flrom such free gift. But in the next 
plaoo, oven although Clydesdale were still to be considered as 
ui \)artaer8hip qvload koe with Eadie Brothers when the pur- 
«uw Mid thtm wn itonoB, thero ia an exception to the geneial 



liability of partners for a contract concerning the partnership 

business made by one of their number where, ISioagh tho 

transaction may he for the use of the partnership, the credit 

is exclusively given to the partner transacting it upon his sob 

and separate liability, the more especially if the penon giving 

such credit knows, or suspects at the time, that a co-partaery 

exists. '* In order to bind the partnership," says Story, in 

his Law of Partner^ip, 5th ed., p. 392, "in any contract 

with third persons, it is ordinarily necessary that it should be 

made in the firm name; and if made by one partner, in his 

own name only, it will ordinarily be binding only on himsdf, 

and not upon the partnership.*' Apcordingly, in the cue of 

Emly, 15 th Sasl'a RcporU^ p. 7, where one of two partnen 

drew bills of exchange in his own name, which he procured to 

bo discounted by a banker, through the medium of the sum 

agent who procured tho discount of other bills drawn in the 

partnership name with the same banker, it was held by the 

Court that the banker had no remedy ag^nst the firm, 

I although tho proceeds of the bills were carried to the partner 

' ship account, and although the banker conceived at the time 

I that the bills were drawn on that account, since he did not 

I credit the firm, but only the names on the bilk. Here the 

pursuer entered Clydesdale alone in his books as hia debtor, 

! and rendered his account to him alone as an individual, aad 

, ho did this although he has deponed that Clydesdale told him 

' at the time of ordering the stones that he and Eadie Brothen 

had taken a contract together. The ptusuer^s own acta, 

therefore, exclude him from now coming agmnst Eadie 

Brothers, even although Clydesdale had been otherwise io a 

position to bind them. 

The pursuer appealed, and after a hearing the Sheriff 
pronounced the following Judgment: — 

Having heard parties' procurators under the pursuer's 
appeal, upon the Interlocutor appealed against, and having 
made avizandum, and considered the record, proof adduced, 
productions, and whole process. Finds that the present b an 
action for payment of £L9 129 3d, as the price of stones sold 
by the pursuer to the defenders, James Clydesdale and Eadie 
Brothers, as joint contractors for the erection of certain 
cottages and buildings at Langbank, for Mr T. B. Seath, and 
the defenoe, pleaded by the de^nders, Eadie Brothers, is that 
the stones, if supplied by the pursuer at all, were supplied 
solely on the credit of the defender, Clydesdale, and not on the 
credit either of the joint adventurers or of Eadie Brothers: 
Finds that the defender Clydesdale had absconded before the 
present action was raised, and decree has passed in abscnoe 
against him: Finds that Clydesdale is a mason, and Eadis 
Brothers are wrights, and that in the prospect ci th^ joint 
offer for the erection of the buildings being accepted by Mr 
Seath, the joint adventurers agreed with Clydesdale that ho 
should execute the whole mason and brickwork of the build- 
ings for a slump sum, and should become suboontractor for 
that portion of the work, under which arrangement Eadie 
Brothers ceased to have any interest in the joint contract mth 
Mr Seath, in as far as the stone and brick portions of the 
contract was concerned: Finds that, after entering into (his 
sub-contract, Clydesdale bought stones, in his own name and 
on ins own credit, from the pursuer, and that the accoont for 
the stones now sued for was invoiced by the pursuer to Clydes- 
dale in his own name, and is also entered against him singly 
in the pursuer's books: Finds that under the original offer to 
Mr Seath, dated dth November, 1861, the joint adventnrsR, 
Clydesdale and Eadie Brothers, became jointly bound to execute 
the whole contract to the proprietor of the buUdings, and that 
payments were accordingly made, from time to time, to the 
joint adventurers, receipts granted by them jointly: Finds, in 
point of law, that tho order for the stones in question having 
been given by Clydesdale, one of the joint lulventureis, ia 
his own name, and that party's credit alone reUed on by the 
pursuer, and the stones having been bought for Clydesdale's 
own benefit, under his sub-contract, and not for the benefit of 
Eadie Brothers, the pursuer's claim for the price of the stonss 
lies against Clydesdale alone, sdthough the furnishings were on 
behalf of what originally had been a jmnt concern, anienor to 
the sub-division of the contract into departments, among the 
partners themselves; therefore, adheres to the Interlocnior 
complained of, and dismisses the appesd. 

Note. — ^The pursuer says here in hia deposition that tfaoagh 
the Btonea were ordered b^ Olydeadalo only, ha would haira 
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hontftted in giving lim credit if he had not believed that they 
were.for tke puvposes of the joint adventure. This, however, 
is evidently an afterthought. At the moment, he set down 
Clydesclale ahne, as his ddbtor for the atones, in his books, and 
the acconut was rendered to him alone, and in his own name, 
viihout any mention of Eadie Brothers or the joint adventure 
whatever. It is evident from the proof that the division of 
the contract for the erection of the villas between the joint 
adventurers into departments had taken place from the be- 
ginning, though it was only reduced into writing by the letter 
granted by Clydesdale on 28th December, 1861. The credit 
given by Uie pursuer was given to the individual who gave the 
orders for the stones, and he alone is responsible for their 
price. The case, of Beirson v. Harrison, voL iL, which was a 
company contribution to a joint adventure, the one party fur- 
nishing thought and paper, and the other printing, seems 
almost identical with the present case, and the principles on 
which that case was decided are the same as those now given 
effect to in the present. Clydesdale had agreed to furnish the 
stones for the mason work, and Eadie Brothers the wood for 
the joiner work of the job, and till these were furnished each 
adventorer was liable for their coat as his contribution to the 
joint concern. After this had been done the joint adventure 
and joint liability begina. Quoad the party contracting with 
the joint adventurers for the erection of the buildings, the 
obli^tion from the beginning may be, and no doubt was, 
joints but quoad parties contracting with the joint adventurers 
separately, and on their separate and individual credit, to' 
enable them to make up their separate contributions to the 
joint concern, the credit is given to each partner alone as an 
individual. 



Ad. T. G. WaiOHT. 



Alt. Gordon Smith. 



20th August, 18G4. 

SHERIFF COURT, PERTHSHIRE -PERTH. 

(Shiriffs Gordon and Barclay.) 

Helen Herd v. James Ellis. 

Pwrent and Child — Bastard, Custody of— Jurisdiction. — 
The mother of a hastard child, who had^ with the 
putative father^s consent, given it out to nurse^ sued 
the father for restitution of the child. The father 
objected, that the Sheriff was incompetent to determine 
the custody of the child. Objection repelled — and on a 
proof, the defender ordained to deliver up the child. 

The petitioner was tho mother of an illegitimate child, 
and had entered into an agreement with tho defender, 
the putative father, to put it out to nurse. There seems 
to haye been obscurity about tho terms of the agree- 
ment; but the mother had changed her mind, and 
wished repossession of the' child. The father refused, 
and the mother thereupon presented this petition. 

On the record having been closed, the Sheriff-Substi- 
tute pronounced the following Interlocutor:— 

Having advised the process (parties* procurators haviug 
dispensed with a hearing), in res^iect that the defender is iu 
custody of the pursuer's child, of which ho admits the 
patemitj, and received tho custody with consent of tho 
pursuer, and has had such since the birth for a period up- 
wards of a year, sustains the objection of incompetency in 
this Court to deprive the defender of the custody, and deter- 
mine the future charge of tho said child: Dismisses the action, 
reeerving to the pursuer her competent remedy in tho proper 
Court; but in respect of the novelty of the case, and the 
previous practice in this Court, finds no expenses due, and 
decerns. 

Kora« — The question was well considered in a series of 
cases which, singularly enougb, emerged about tho same time 
in this Court. The result was that ultimately it was deter- 
mined that the Sheriff had as little jurisdiction in directly 



determining the future and permanent custody of a bastard, 
as of a child born in wedlock. The judgment in the leading 
case is reported in the Glasgow Law Journal, 10th June, 
1801, vol iii., p. 78. 

There is this distinction, however, between all the cases 
which were then cast and the present, that these were all at 
the instance of the putative fatJier to deprive the motJiery with 
whom is the legal right, of the custody of her child. In the 
present case the reverse is the fact — the mother, who has the 
legcU right, seeks to enforce her right, and to deprive the 
defender of the custody to which be had no right at law. 
There is certainly a distinction here, and where a father was 
attempting to deprive a mother of a bastard from her legal 
custody tho Sheriff would clearly be entitled to interfere by 
interdict to preserve the legal right. In questions of aliment 
both of lawful and illegitimate children, the right of custody 
frec^uently arises, and must be decided incidentally, as 
essential to the proper adjudication of a competent action; 
and, as has been noticed above, the Sheriff can interfere by 
int€^ct to prevent change of possession, or invasion of right, 
or to restore them where illegally disturbed on immediate 
application for redress. But, however much it may be 
regretted as excluding the great majority of the lieges from 
remedy, the Sheriff appears to have no direct jurisdiction as 
to the .permanent custody of children of either class. 

The» pursuer pleads that she, having the legal right, and 
the defender having none, the Sheriff is entitled to enforce 
her legal right. But the same might be pled where the 
father of a lawful child demands the custody from its mother. 
The right is here reversed. It would be a very anomalous 
state of practice if the Sheriff had jurisdiction to decide as to 
the custody of a child where the father of a lawful child and 
the mother of a bastard stood as pursuers, but not where 
the parties stood in the reverse order. 

The pursuer, no doubt, has the prior right at law; but a 
party, who has a legal right may waive it by paction, and a 
party who had no (Urect legal right may acquire such by con- 
vention, which may be equally strong as that by mere force 
of law, and requires the same forms of action to set aside. 

The pursuer does not aver that she was deprived of the 
custody of her child without her consent; but under an 
agreement, as to the terms of which the parties are not at 
one. It may be that such agreement can be resiled from on 
^ther tide; that the mother may demand the custody of her 
bhild^^and that the father may insist on her taking that 
cnsto^. This may determine the question of future aEment, 
and so far the Sheriff has jurisdiction. But where, as here, 
the custody originally obtained lawfully has been continued 
upwards of twelve months, and where parties are at issue as 
to the terms thereof, and especially as to the fitness of the 
pursuer for assuming the custody (which indeed she admits 
she cannot presently undertake), the question resolves into 
what is for the best interests of the chUd, and iu that charac- 
ter it belongs solely to the Supreme Court under its pretorlan 
powers. 

On an appeal with petition and answers, tho Sheriff 
pronovnced the following Interlocutor: — 

The Sheriff having considered the pursnar's appeal, with 
reclaiming petition in support thereof, answers thereto for the 
defender, and whole process, Kecalls the Interlocutor appealed 
from, and before answer allows the pursuer and defender a 
proof of their respective averments, and to both a conjunct 
probation. 

Note.— Both parties assume (and it is thought rightly) 
that the mother of a natural child is the ])arent who has the 
legal right to the custody and guardianship of the child. Such 
legal right, apart from agreement, express or implied, by 
which Ulo mother surrenders her nghty cannot be controlbd 
by the Sheriff, who has no such nwile ojjicium, or right of 
guardianship over minors, as can entitle him, in respect of 
views of e.xpediency, or of considerations as to the benefit of 
the minur, to interfere with the right of custody or guardian- 
.ship of the party legally entitled thereto. It was upon this 
i principle that the Sheriff decided the case of Sliarp v. Jatl\ 
But the present case is one in which tho mother, the party 
having tlie legal right of custody, asks the interposition of 
the Court to give effect to that legal right by granting her 
warrant to tako po^^session of her child. It is thought that 
such an application by the legal guardian of the child cannot 
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be regarded as in all droumstancefl absolutely inoompetent; 
and £at the Sheriff is not assuming the exercise of a nohile 
oficivm, or right of guardianship, by entertaining an applica- 
tion for the enforcement of the legal right of the proper 
custody of the child. His ultimate decision will not be rested 
on views of expediency or considerations as to the benefit of 
the child, but upon strict legal right. It is true that the 
mother may by agreement have transferred her right of 
custody and guardianship to another, who, in respect of such 
agreement, may resist the application for delivery of the ctdld 
to the mother. If so, the defence may be sustained in re- 
spect of the effect which must be given to the agreement, 
but not in respect of the absolute incompetency of the peti- 
tioner. Indeed, the Interlocutor of the Sheriff-Substitute ap- 
pears to be founded upon the assumption that there has he&i 
such consent given by the pursuer to the defender having the 
custody of the child, as bars her from now claiming the custody 
of the child. But if the application is absolutely incompetent, 
the disposal of the petition required no such finding; and if 
the finding was necessary to the dismissal of the potion, it 
will not be found to be justified by the admission of the 
pursuer on record; for on reference to the record it will be 
found that the parties are at variance as to the conditions 
upon which the mother parted with the custody of the child 
at or soon after its birth. The Sheriff, therefore, thialn that 
the proper course is to allow the parties a proof of their 
respective averments, after which it will be for consideration 
whether the legal right of the mother can be given effect to, 
or whether her demand for the custody of the child is baned 
by agreement, express or implied, to idlow the father to have 
the custody. 

Proof was then led, and the Sheriff-Substitate there- 
after pronounced the following Interlocutor: — 

Having advised the process with proofs. Finds it not proved 
that the pursuer agreed to part with the custody of her 
illegitimate child, which by law appertained to her, and to 
confer the same permanently on the defender, the putative 
father of the sud child, and she therefore is entitled to have 
the same restored to her: Decerns him to make delivery 
thereof to her within one week from this date, under oertifioa- 
tion that warrant will be then panted to enforce restoration, 
in terms of the alternative conclusion of the petition, reserving 
to the parties all questions of aliment, and to regulate the 
future custody of the said child: Finds the defender lia^e in 
expenses, and remits the account thereof to the auditor to tax. 

NoTB. — So soon as the question of jurisdiction was settled 
(and in the settlement of which the Substitute very gladly 
concurs), there appears an end of the case. The pursuer has 
the legal right of custody of her child. All that is proved is 
an agreement to give out the child to nurse. But even though 
it had been of a more extended character, like many other 
ajprreements involving natural and legal rights, it could at any 
time have been terminated. 

On an appeal, the Sheriff pronounced the following 
Interlocutor: — 

The Sheriff having heard parties' procurators on the defen- 
der's appeal, and made avizandum with and considered the 
proof and whole process, refuses the defender's motion to have 
the record opened up, with leave to the defender to add new 
statements thereto: Dismisses the defender's appeal: Affirms 
the Interlocutor appealed from, with this qualification as to 
the date of the delivery of the child, that the Sheriff decerns 
the defender to make delivery of said child to the pursuer 
within two weeks from this date, under certification that 
warrant will be then granted, in terms of the altemattte con- 
clusions of the petition. 

Note. — In order to support the defender's defence, it was 
incumbent on him to establish by proof that there was an 
agreement between him and the pursuer, by which she under- 
took to renounce in his favour her legal right of custody of 
the child. But looking even to his own testimony, it is clear 
that there was no such agreement; while, according to the 
evidence of the pursuer and her mother, the defender under- 
took- only to procure a nurse for the child, as the pursuer was 
unable to nurro. Such being the nature of the proo{ the 
defender has failed to prove an agreement by the pursuer to 
allow him to have the permanent custody of the child; the right 



of custody which belongs to the mother of a natural child 
must prevail, and, for tho reasons before assigned by the 
Sheriff, may be competently given effect to in this Court 
According to the Sheriff's views, as formerly indicated, hs 
cannot refuse to give effect to the mother's legal rightl^ on 
account of views of expediency, as regards the interest of the 
child; and it is therefore unnecessary to consider what effect 
should be given to the proof, in so far as bearing upon that 
view of the case. 

A motion was made by the defender's procurator, befors 
the Sheriff, to be allowed to add to the record a statement of 
certain facts alleged to be noviter venienies €td notitiam; hot 
these facts must have been known to the defender before the 
record was dosed, and cannot be therefore now admitted. 

Act. JaMSBON. Alt. WiLSOH. 



23d AnousT, 1864. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(Sheriffs Gordon asd Babclat.) 



McLaren's Trusteb v. Cameron's Executor. 

Title to sue and defend. — The defender in a Petitory 
action did not enter appearance. Another creditor^ 
alleging no other title than that he was a creditor of the 
defender, craved to he allowed to appear and defend. 
Appearance refused on the ground of want of title. 

In an action to constitute a debt the defender fiuled to 
enter appearance. But another creditor sought to com* 
pear and defend, on the ground that the action was 
brought collusirely, and to defeat his claim and 
interest. 
The following Interlocutors were pronounced: — 

Having heard parties' procurators, and made avizaadnm 
with the process, Finds the compearers have shown no title 
to enter appearance, so as to defend the action; therefoTS 
repels the compearance, and in respect that the origioal de* 
fender has failed to enter appearance, decerns against her ia 
terms of the summons: Finds the pursuen entitled to ex- 
penses from the compearers so far as occasioned by them, and 
remits the account thereof to the auditor to tax, and decern. 

Note. — A title as well as an interest is necessary to sue or 
defend. No doubt parties may be called or compear for some 
indirect or collatenU interest — such as a claim of relief; bat 
the Substitute is not aware of any authority for aUowing a 
party compearing to take the place of and supersede a pusDer 
or defender, and on the one hand insist that the decree mart 
be given in his favour, instead of the original pursuer, or that 
the original defender, offering no opposition, diould neverthe- 
less be assoilzied. If such rule was admitted, any creditoir 
might appear in every action against his debtor and defend, 
so as to lessen the demands on the estate and so increase the 
available fund. Suppose a debtor, instead of allowing a decree 
in absence to pass so as to constitute a debt, is pleased to 
grant a promissory note for the amount, could a creditor of 
the grantor be heard to suspend the charge? Suppose the 
compearers were here to succeed to show no debt due the 
pursuer, it certainly would be a strange procedure to assoilzie 
the non*compearing defender; and yet such is the only jud^ 
ment which could competently be given. 

A number of years ago the question arose in this Court in 
a competion — A number of claims were lodged on decrees in 
absence, and certain compearing creditors sought to have tbe 
defender reponed, on the ground that the decrees were col* 
lusively obtained. The Substitute allowed the reponing that 
tbe creditor might be heard; but the Sheriff (Lord Anderson, 
it is believed) reversed, aud held they had no locus standi even 
to be heard. 

There may and must be a remedy, but it can only be by 
reduction or some form of action other than urging a defence 
for a non-compearing party. 

The compearer's solicitor at the debate referred to the three 
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nndernoted authorities^ but none of which at all approach 
the point. 

In the case 15th November, 1811, the Marquis of Douglas, 
the landlord who had all along been the dcmintu litet m a 
luspension at the instance of his tenant regarding a real 
right, was allowed to take that person's place when his lease 
was at an end. This is analogous to an heir taking the 
place of his ancestor, or a trustee of a bankrupt. 

The next case referred to is 18th June, 1841, the Magi- 
strates of Arbroath. But there the action was to declare a 
real right against defenders who were in the field opposing, 
and the Magistrates who had the same or greater interest 
than the original defenders, and who had taken active mea- 
sures to vindicate that right, were allowed not to supersede, 
but to unite in opposition with the original defenders. 

The third case referred to comes nearest to that on hand, 
15th June, 1843, Wilson; but in that case the Court 
originally refused to allow a third party, even though tmstees 
of the original defender, to appear. But on a curator bonis 
being appointed to the original defender (who was insane), 
the Court admitted such appearance. The case, when ex- 
amined, will be found a foriiore authority against the com- 
peared. 

On an appeal the following Interlocator was pro- 
nounced: — 

The Sheriff having considered the appeal for the compearer, 
with reclaiming petition in support thereof, and answers for 
the pursuer, dismisses the appeal, afiirms the Interlocutor 
appealed from, and decerns. 

NoTB. — There is no doubt that it is competent, in certain 
cases, to allow a party to be sisted as defender, who has not 
heen called as such. The rule is stated generally, and some- 
what loosely, that any person having an interest may be sisted 
as a defender. But this cannot be held to mean that any kind 
of interest^ present, future, or contingent, will entitle a party 
to daim, as a righ^ to be sisted in a process to which he has 
sot been called as defender. While the question may to 
some extent be matter of discretion for tne Judge, there 
onght, if possible, to be a line of distinction recognised and 
acted upon. The right of a party interested to appear in a 
process, to which he has not been called as defender, is dear 
in the case of his having succeeded, by succession or convey- 
ance, to the subject which forms the matter of litigation, or 
whenjie has become the representative of the deceased defen- 
der, who has sued for payment of a daim. The same right 
has been recognised where a party is proprietor of an heritable 
property, which forms the subject of an action insisted in 
against his tenant. In such a case, it is the interest, both of 
the pursuer and of the tenant, that the proprietor should 
be sisted; because the proprietor represents fully the in- 
terests involved, and the judgment will form ret judicata 
agunst him, the chief party concerned. In like manner, when 
the case relates to the distribution of a fund, such as multiple- 
poinding, or forthcoming (the case of Oarrick v. ffiUchiton, 
founded upon by the compearer, was a forthcoming), it is 
proper to admit a compearing party, having an interest, though 
not called as a defender, to maintain his right to the fund, 
which might be otherwise carried away to his prejudice. But 
the question arises in quite a different shape, where, as in this 
case, the claim does not relate to a property or fund, but to a 
mere claim, sought to be made the foundation of a decreet for 
personal liability. In such a case the decreet in absence 
cannot affect a party who has not been called, and his interest 
does not appear properly to arise until the decreet is made the 
foundation of a claun to his prejudice, upon the property or 
funds of the common debtor. In that event a party having 
interest can appear and resist the daim on the property and 
fond of the common debtor, founded upon a mere decreet in 
ahtenee; and he will be entitied to impugn the debt sought to 
be supported by such decreet in absence. 

On the other hand, it may be that in such cases there will 
be found enough to pay all the creditors of the deceased. The 
Sheriff ia aware that the compearer in this case alleges the 
reverse; but the proper time for judicially disposing of any 
sudi question will be when there is a competition between 
the parties among whom the funds fall to be distributed. 
There would be this inconvenience and hardship if the com- 
pearer was allowed to appear in the present case, that even if 
the pursuer was successful the judgment would not constitute 



rea judicata against other creditors of the deceased who 
might afterwards ruse the same question in a competition for 
the funds. There might also be a hardship in allowing a 
thud party, such as the compearer, to appear, as the result 
mig:ht be, by the litigation, to prevent the pursuer for a long 
time from resorting to diligence, which he may be entitied to 
do. Farther, the character of an executor is not fiduciary, as 
in the case of a trustee acting for beneficiaries or for creditors. 
{Globe Insurance Company v. M*Kenzie, 5th August, 1860; 
House of Lords, Bell 7, p. 321.) He is just the representative 
of the deceased, and so long as the estate of the deceased is 
not put under judicial or statutory management he is in the 
same position as the deceased to the extent of the funds of 
the deceased, subject to this qualification, that if the executor 
pays one creditor more than his share of the funds after 
intimation by another creditor of his claim, the executor wiU be 
personally liable to the creditor who does not get his proper 
share. It may be competent to the compearer, assuming that 
he has established his own claim, to raise a process of multi- 
plepoinding in name of the executor, calling the pursuer and 
the other creditors of the deceased, in which process he can 
impugn the debt constituted by the decreet in absence, or it 
may be that ho may supersede the executor's management by 
getting a statutory trustee appointed. 

The Sheriff, for these and the reasons assigned by the 
Sheriff-Substitute, is of opinion that the compearer cannot be 
sisted as a defender in this process. 

Act, jAMESOir. Alt. PiSIXSBTOV. 



6th SsprEMBBB, 1864. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(Mb Shebijff Babclat.) 



Stewart^s Tbubtee v. Geoboe Rankin. 

Bankraptcy — Summary Petition — Haver. — The trustee 
on a bankrupt estate presented a petition to the Sheriff 
craving delivery of a document^ the property of the 
bankrupt, instead of citing the possessor as a haver to 
produce it. Objection y that the proceeding was incompe- 
tent at common law, and ought to have been taken under 
the Bankrupt Act, repelled. 

The trustee on a sequestrated estate presented a petition 
to the Sheriff to enforce delivery of the bankrupt tenant's 
copy of the lease in the possession of the agent for 
the bankrupt. As a preliminary, the plea was taken 
that the proceeding was only competent under the 
Sequestration Statute. On the merits, the agent averred 
that he got the copy firom, and held it for, certain 
relations of the bankrupt, who were said to be the true 
tenants of the farm. 
The following Interlocutor was pronounced: — 

Having heard parties' proourators on the preliminary de- 
fence and the closed (short) record, repels the first defence 
stated as preliminary, and before answer on the other de- 
fences grants incident diligence at the instance of the de- 
fender for calling the persons mentioned in defence as parties 
to the action for any interest they may have therein on three 
days, to be reported within six days. 

NoTE.~The Substitute was at first much impreesed with 
the preliminary defence. There can be no doubt but that 
the pursuer could have cited the defender to produce the 
writing called for under the Sequestration Act, and summarily 
enforced its production, and any objection stated could have 
been heard and dealt with. In sudi proceeding, the appeal 
would bo direct from the Sheriff giving the order to tiie 
Supreme Court. But although the trustee might have 
adopted this mode of proceeding, the clause is only per- 
missive, and if he has a common Uw remedy it is not taJten 
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away. Juzisdictum is never giTen or abri^ted by mere 
Imdiofttion. 

The only aJipamont the tmstee hM for adopting this fonn 
of action, instead of the more lommary form reoogniaed by 
the Sequestration Statute, is, that the latter is taken at the 
expense of the estate, whereas by the former the costs ate 
thrown on the defaulting party. There are two caMS in the 
pursuer^s &voor, 23d January, 1828, Johnston; 2d Febmaiy, 
1826, Paul. Both these cases, however, were under bank- 
rupt statutes now defunct, and were spedlal cases both in the 
Supreme Court, and not, as this is, actions in the Sheriff 
Court ad factum prcBiUmdum. 

Act, PnouBTOir. AU. Jambsov. 



7th Skptbxbib, 1864. 

SHERIFF COURT, LANARKSHIKE-.GLA860W. 

(Shsbiffs Sib A. Aliboh avd H. 6. Bbll.) 

Jaues Eagleshame & Co. v. Michael Brown. 

Damage, Teil— Damnum fataU.^Damages awarded for 
goods injured by an overflow of water caused by (he 
bursting of a pipe through the increased pressure of the 
new water works in Glasgow — Held^ that the accident 
was not a damnam fatale, but preventable. 

This wbb an action for reooyery of the sam of £78 66 Id 
for damage siiBtained by the barstiDg of a water pipe in 
the boase of the defender. The porBuerB are merohanta, 
and occnpy two flats of a tenement in Hatcheson Street, 
Glasgow, the street or ground flat, and the one immedi- 
ately above it. The defender was proprietor, and oocu- 
pied the third flat, or that immediately over those flats 
occupied by the pursuers. The pipe was alleged to have 
been weak or insufficient, or a greater pressure of water 
laid on it than it was calculated or fitted to bear, or the 
orerflow was occasioned by the defender's culpable negli- 
gence and cardeaBneas in not immediately adopting 
means, after the buistbg of the pipe, to prerent the 
flowing of the water into the pursuers' premises, by 
which the warehouse was flooded, and the damage and 
loss now sued for sustained. The defence was stated in a 
minute. Liability was denied, and generally of the 
pursuers' allegations, except (1) that the pursuers were 
tenants and the defender proprietor of the premises they 
respectively occupied; and (2) that the defender had 
learnt that in his absence a water ppe apparently well 
and sufficiently constructed, and in good order and con- 
dition in his premises mentioned in process, had unac- 
countably given way, and some water had escaped 
therefrom, and it was said had done a little injury to 
some goods claimed by the pursaers; but the punraers 
had refused to allow said goods to be saved from, and 
had willfully left and exposed them to, injury. But if 
the defender was responsible, the damages claimed were 
excessive. The allegations in the summons were in- 
sufficient to warrant the conclusions. The record was 
then closed, and a proof ;>ro ut de jure allowed to both 
parties. 

The proof having been concluded, and parties' procu- 
rators heard thereon, the Sheriff-Substitute pronounced 
the following Interlocutor: — 

Having heard parties' procurators, and resumed conndera- 
tion of the proof, productions, and whole process, Binds that 



the sammons concludes for the sum of £78 (Is Id, ai ik 
amount of loss sustained by the pursuers in respect of damap 
done to certain soft goods belonging to them by sa orofflov 
of water on 9th or 10th December, 1862, from praniM 
belonging to and ocoumed by the defender immedisMy Am 
the warehouse occupied by the pursuers: Finds that tba 
defender does not deny that an overflow took plaea^ bsl 
pleads that it was a dammum faiaU, for the eonsequeira «( 
which he was not responsible: finds that the oTvflov in 
occanoned by the bursting of a branch pipe vdiich eitaidi 
from the main pipe, outside the wall of the defender'i boaa^ 
to a jaw-box in one of the rooms: Finds that another braaoh 
pipe was inserted in the main pipe immediately oppoaite the 
point from which the pipe to tbe jaw-box went, and thai oOer 
pipe went into a water«loset in the defiander'a honae: Fbda 
that the water was let on or shut off from aaid htft-meotkiied 
pipe by means of what is called a Kirkwood valYe, wUcb 
opens against the p re s s ure of the water, and ahuta with it: 
Finds t&t the water baring its flow suddenly cheeked by the 
shutting of the valve, returned with great force throogh the 
pipe, and reacted on a portion of the jaw-boz pipe, lA got 
giadually so worn out and weak that it bunt: FSndi tliit 
according to the evidence of John Bryoe and WlffiaB 
lliomson, plumbers, two of the skilled witeessea ( 



for the pursuers, who experimented upon the operation of tbi 
valve after the burst had been mended, '* the water' (whn 
the valve was worked) "stmck at the place that bad beoa 
burst with great force, as if the pipe had been strod than 
with a hammer;" and they concur with the witneaa Wniian 
Beid, plumber, in deponing that it was riolent raaetioB, 
occasioned by the construction of the valve, that neoeanRly 
led to the pipe giving way: Finds that the defender bii 
attempted to show that the pipe may have been weakeoed bj 
the action of frost, but, besides that the parsoeii' witDsaei 
positively negative this supposition, it appears that there vii 
no frost at the time of the burst, nor had there been for saae 
time before, and the defender's own witness, Jsmea BaBaa* 
tyne, admits that he cannot be certain what oocaaioned tbe 
burst, and cannot pontively say it was frost, whilit tbe 
defender's other witness, James M'Cone, after tMiai that 
he leant to the hypothesis that the pipe "had been ezpanded 
by frost sometime preriously," adds, '*that having thoe beea 
weakened it had been burst by the concussioa oocsaioiied bj 
the opening and shutting of the valve:" Finds that two or 
three months before the burst, a new supply of water had 
been brought into Glasgow from Lodi Katrine, and ibe 
Water Commiaa&oners publicly announced, by advertiaeneBti 
in the newspapers and plaoards upon the waUa, a oo|7 
of one of wUch is contained in No. 8, that an inereaaeof 
pressure, particularly in the low levela of the dtj, (wbere 
the defender's premises are), would take place, and reooB- 
mended to owners and factors to ''make such pronaoa 
with regard to their service pipes as will prevent tiMB tm 
bursting, and damaging their buildingsf and the same adni^ 
tisement directed attention to "the insuflSdemsy of maiif <> 
the pipes at present in use, by reason of not being of f^^^ 
strength:" Finds that it has not been absolutely proved tbattbe 
defender was made aware as to i^e issuiog of these w^b^ 
but it is not probable that he was ignorant of them, and ^ 
was at all events matter of genoal notoriety that tbeiewoDid 
be a much greater pressure on the serrioe pipea thsofonDO^i 
and in point of fact the pressure increased from 40 or 45 In- 
per square inch to 75 or 80 lbs.: finds that it was wellksoVB 
to all plumbers and others who chose to mqoire^ that pp^ 
fitted up with Kirkwood valves were not likely ^ ^ rf 
to stand this pressure, and a number of these valves were aooord* 
ingly removed, and cisterns or valves upon a <^'*°Vj'?p 
dple were introduced; and it is in evidence that the defendff 
himself, since the burst in question, has substituted a ctftorB: 
Finds it also proved that there was no lead tray ondertbe (U* 
fender's jaw-box, and that if there had been such ^7J|^ ! 
a waste pipe inserted in it, the water from the bunt woo^ 
have gone into it, and been carrieQ off without occaaiomiig »J i 
damage: Finds farther that there had been no ^o^^.*''*^ I 
di^rent overflows of water before the one in <1Q^"^^ rS^ ' 
the defender's premises down to those of the puraoerf , «ndw , 
defender was thus fuUy warned of the likelihood of ^^^. 
dents, and should have taken every precaution MS^^r^ 
Finds BtiU farther that although the defender and hie w^g 
were residing in the house at the time, the water was alio 
to overflow without interruption for a good many hoow »» 
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Um bant had teken pUoei and was thus allowed time to find 
its way down to the pursuers* premises, whereas if the burst 
had been attended to at first, the evil consequenoes which 
ensued might have been prevented: Finds, in the whole cir- 
cnmstanccB, that there was sufficient negligence on the part 
of the defender to make him answerable to the pursuers in 
reparation of the damage sustained by them: Finds, as 
regards the amount of said damage, that it has been proved 
that the pursuers allowed the said goods to remain a little 
longer in the wet than there was any occasion for, by which 
the amount of depreciation in value was somewhat increased: 
]B1nds also that the sum sued for is brought out by taking the 
difference between the estimated depreciated prices, and the 
prices at which the pursuers expected to sell the goods, being 
a considerable advance over the cost prices; but some tune 
might have elapsed before said selling prices could have been 
reiSised, and the market might have fallen in the interval, in 
respect of aU which circamstanoes a certain allowance should 
be made: Finds, on the whole, the defender liable to the 
pursuers in the sum of £60, as compensation for the loss and 
damage sustained by said pursuers, and decerns for said sum 
accordingly, with interest as libelled: Fiuds the defender also 
liable in expenses; allows an account. 

Both parties appealed, and thereafter the Sheriff pro- 
noonced the following Interlocutor: — 

Having heard parties' procurators under their mutual 
appeals, upon the Interlocutor appealed against, and having 
niade avizandum, and considered the record, proof adduced, 
and whole process, Finds it admitted by both parties that the 
hdB of the case, and import of the Interlocutor of the Sheriff- 
Substitute now appealed against: Finds that the facts therein 
detailed are sufficient to warrant the finding of damages due 
to the pncBuer, and the modification to £60, instead of £78 
8b Id oondaded for; therefore, dismisses both appeals, and 
adheres to the Interlocutor appealed against, with this addi- 
tion, that Archibald Pollock, the mandatory for the defenders, 
ti also found liable in the expenses, and decerns. 

NoTX. — ^The catastrophe which has occurred arose from the 
additional pressure which the introduction of Loch Katrine 
water into Glasgow brought^ espedally in the lower parts of 
the city, and the unsuitableness of the vtdves formerly in use 
to resist it Considering that the necessity of attention to 
these circnnostances by owners and factors of property had 
been intimated to the inhabitants by prochunation and adver^ 
tisament, and that repeated overflows had already taken place 
in the defender's premises, it is impossible to hold that the 
loss was occasioned by a damnum fatale, for which the .defen- 
der VB not liable. It is not correct to say that the loss of pro- 
fit on the goods injured by the water is consequential damage; 
it is the direct and immediate loss. The Sheriff-Substitute 
has £urly estimated this loss in the very distinct and articulate 
Interlocutor pronounced by him, now under review. It is a 
curious circumstance, highly creditable to the vritnesses on 
both sides^ that the defender's witnesses estimate the damage 
at £80, and the pursuer's at less, being £78 6s Id, a result 
very different from what generally takes place in similar cases. 
For the reasons stated by the Sheriff-Substitute, however, the 
modification of the damages sued for to £60, appears fair and 
proper. 

Ad, T. G. WaiQHT. AU, J. L. Lang. 



8th Skftxicbbb, 1864. 

SHERIFF COURT, ABERDEENSHIRE-ABERDEEN. 

(Shebhts Watsok ahd Davidson.) 

Greiq V, Thomson. 

Salmon Fisheries Act, 25th and 26th Vict., cap. 97, 
sect. 26,-'Heldj tJiat^ under the 26th Section of the 
Salmon Fisheries Act of 1^1, water bailiffs are entitled 



to seize illegal nets used in fishing^ before the person 
using them has been convicted,* 

This was an application by the petitioner, craving that 
the respondent should be ordained to deliver to him 
certain salmon nets belonging to him, which the respon- 
dent had seized and removed from his fishings. The 
defence was an admission of the seizure of the nets, with 
an explanation that they were seized by the respondent, 
as a water bailiff, under the powers contained in the 
Salmon Fisheries Act of 1861, the meshes of the net 
being of an illegal size, and being used in fishing for 
salmon by the petitioner at the time of the seizure. The 
action was raised before the petitioner was tried for the 
alleged offence (of which he was ultimately acquitted), 
but after a complaint had been served upon him. The 
record was closed on the petition and a minute of defence ; 
and on considering the closed record, the Sheriff-Substi^ 
tute (WatBon) granted decree in terms of the prayer of 
the petition. 

This Interlocutor having been appealed, the Sheriff 
pronounced the following judgment: — 

Having considered the appeal for the respondent, with the 
process, and heard parties, recalls the Interlocutor appealed 
against. 

NoTS.— The only point which the Sheriff has to consider 
under this appeal is — whether the Interlocutor of 28th June, 
1864, by which the respondent was at onoe ordained to deliver 
up the nets to the petitioner, was, in the circumstances, a right 
Interlocutor. 

It is assumed that the respondent is, or was at the time of 
the seizure, an officer of the Distriot Board, and that he seized 
the nets in his oflicial capacity. It is not assumed either that 
the petitioner was guilty or that he was not guilty of the acts 
in respect of which the nets are said to have been seized. 

At the time the Interlocutor appealed against was pro- 
nounced, the complaint brought agamst the petitioner before 
the Justices had not been dupoeed of. It had been served 
against the petitioner on the 2oth June, and it was to be heard 
on the 2d July. It certainly is, at the first look, somewhat 
startling that this Court should interpose, between the service 
and hearing of a complaint in another Court, to deliver into 
the hands of the person oompUined against what must be im- 
portant, if not the best evidence in the cause, and that without 
any reservation or provision for the safe production of the 
articles at the trial. In general it can only be a case of 
urgency that will justify that. One of the offences charged 
against the petitioner was fishing vnth nets having ill^pd 
meshes. If that ofienoe was really committed, the best evi- 
dence of it probably would be the nets themselves. Therefore 
it is probable the Sheriff would have hesitated to interfere on 
the 28th of June with the progress of the case in the Justice 
of Peace Court, even if he had been inclined to think the 
petitioner right in his reading of the statute. 

At the hearing the argument was ooofined to the construc- 
tion of the 26th section of the Salmon Fisheries Act, 25 & 20 
Vict., cap. 97. The petitioner maintained that under that 
section no net or other article can be seized until it has been 
"directed to be forfeited" by the Sheriff or Justices before 

* Section 11, Inter aZto, enacts, every person guilty "shall, 
in addition to such penalties at the discretion of the magi- 
strate, forfeit every boat, net, rod, line, or other article 
which has been used in fishing for or taking salmon, and 
which is found in the possession of such person at the time of 
committing such offence." 

Section 26 enacts, "Any not, rod, line, or other article 
directed to be forfeited under this Act may be seized by any 
constable, water bailiff, watcher, or other officer appointed by 
the District Board, and the Sheriff or Justice may either order 
the same to be destroyed or to be sold, and the proceeds of 
such sale to be paid to the clerk on behalf of the Distriot 
Board." 
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whom the ofiendor is tried, and that no article oan be seized 
previous to trial, for the parpose of proof or otherwise. 

It is thought this is not a sound oonstruotion. The Uth 
section directs certain articles to be forfeited. In addition to 
the penalties there specified, every person who commits any of 
the offences enumerated, " shall forfeit every boat, net, etc., 
found in the possession of such person at the time of committing 
such offence. In this section the articles are directed to b« 
forfeited, although there is also a discretion given to the magi- 
strate in dedarmg the forfeiture. Bat it might be argued 
that the discretion of the magistrate is applicable to the penal- 
ies only, and not to the forfeiture of the articles. There is a 
distinction in the phraseology in the two parts of the section. 
Every person offending shall "be liable" to a penalty; and 
then it is enacted that he "ihaU, in addition to such penalties, 
at the discretion of the magistrate, forfeit every boat," etc. 
But supposiDg the discretion of the magistrate to apply to 
both penalties and forfeiture, or to the latter oaly, the articles 
mentioned in this clause are still " directed to be forfeited." 
It ui to the direction of the llth section that the 26th section 
refers. There is no limitation in the 26th section to the effect 
that the time when the Officer of the Board may smze shall be 
after conviction only. The seizure may be made when the 
article "is found in the possession of the offender at the time 
of the committing" the offence. Certainly it seems reason- 
able it should be so provided, if the Act is to be effective in 
operation. 

Therefore, in every view, the Interlocutor of 28th June, 
1864, should not have been pronounced. But oases may occur 
where a different judgment may be given — ^if, for example, an 
unreasonable time is allowed to elapse without any procedure 
against the alleged offender. The Sheriff does not see that the 
complaint against the petitioner might not in this instance 
have been more speedily prosecuted, especially as his nets had 
been seiaed, whereby his occupation, if he was innocent, was 
for the time at an end or obstructed. The seizure was made 
on the 20th June, the complunt was not served UU the 25th, 
and the trial was fixed for the 2d July. Some explanation was 
given as to this delay, but it is not, in the circumstances, a 
matter with which the Sheriff is called on to deal. There was 
not such delay as to justify the Interlocutor appealed agMust, 
and it is supposed that Interlocutor was not pronounced at all 
on this ground. 

Ad, QOBDON. Alt. MoiB. 



9TB SXFFRlCBIBy 1864. 

SHERIFF COURT, ROSS AND CROMARTY— TAIN. 

(Sbebifps Cook and W. H. Mubbat.) 



JoHK Davidson r. Donald MuKro and Maby 
HossocK, or MuNRO, bis wife. 

Landlord and Tenant — Removing — ^Act of Sederunt, 
1756— Relevancy.— TA^ Act of Sederunt 1756 applies 
to parties standing in the relation of landlord and 
tenant only; and in an action of removing, the pursuer 
did not aver that the defender was his tenant or the 
tenant of his author. Action dismissed. 

The porsaer sought to remove the defenders from a 
dwelling-house, offices, and garden in Main Street, of 
the village of Saltbum, in the parish of Koesheen. 
The pursuer desigued himself as heritable proprietor of 
the subjects specified in the summons, but be did not 
aver that the defenders were bis tenants, or the tenants 
of his authors. Appearance was entered for the de- 
fender^i and a record was made up. Certain pleas 
were stated, but the one to which effect was given was, 
that the action having been brought under the Act 
of Sederunt, 1756, which applies exclusively to remov- 
inga between landlord and tenant, and the defenders not 



being averred to be tenants of the pursuer or of hk 
author, the action fell to be dismissed. 

After a hearing, the Sheriff-Substitute pronounced the 
following Interlocutor, which was aflirmed on appeal:— 

The Sheriff-Substitute having considered the dosed record, 
productions, and whole process, and having beard parUes' 
procurators thereon, sustains the first additional plea in law 
for the defenders, that the action having been brought under 
the Act of Sederunt, 1756, which applies exclusively to 
removings between landlord and tenant, and the defenders 
not being averred on reoord to be tenants of the pursuer or 
his authors, the action falls to be dismissed: Dinniases this 
action, and deoerns, reserving to the pursuer to seek h\a 
remedy in any competent process: Finds the defenders entitled 
to expenses, but subject to modification in respect that the 
plea hereby sustained was not started until a late stage in the 
preparation of the record; and remits the account of expeaiei 
when lodged to the auditor to tax and report. 

NOTB.— The Sheriff-Substitute has rested his judgment 
entirely on the first additional plea in law for the defendeis, 
because it appears to him that if his previous Interlocutor 
refusing the proposed amendment of the libd be sound, the 
plea sustained amply supports the present judgment, and, on 
the other hand, if , the Sheriff should be of opinion, when the 
Interlocutor referred to is competently brought under review, 
that the amendmeut of the libel should have been aUowed, he 
may be advised to remit to the Sheriff-Substitute to allow 
the amendment, and questions may then be open which it 
would be inexpedient to discuss at present. 

On the footing that the former Interlocutor is sound, tiie 
case must be denlt with exclusively as a removing under the 
Act of Sederunt, 1766, and the Sheriff in his Note to his 
Interlocutor of 23d June, states that the Act of Sederunt 
"applies exdusively to removings as between landlmd and 
tenant, and it is not alleged that the defenders are tenants of 
the pursuer, nor is there a word in the condescendence tending 
to snow that they are within any of the predicaments con- 
templated by the Act of Sederunt.^' No doubt it is stated in 
Art. xiii. of the condescendence (which was added since the 
process was before the Sheriff) that "the defenders were 
tenants of the subjects under the previous propiieton of the 
same." But there is no statement that they had a leaae^ 
written or verbal, from these proprietors, or pi^ rent to them 
or in any other way acknowledged their ownership. Hie 
pursuer^B case, therefore, still rests on the statemoit con- 
tained in Article vi. of the condescendence, that shortly after 
the death of the father or brother of the female defender, the 
defenders took masterful possesedon of the title deeds^ and, 
"at the same time, entered into possession of the boose and 
grounds," and still "illegally and unwarrantably retsta 
violent possession of the same, and refuse to remove thsra- 
from." As the case is thus in the same pontion as it was 
when the Sheriff wrote the Note to his Interiocutor of 2Sd 
June, it is unnecessary to do more than cite in support of 
the Sheriffs view the cases of Campbell v. Jhthe e/ Argfi, 
19th May, 1886, 14 S. and D. 798; and Waterst^if. Uosbh^ 
June 30, 1846, 8 D. B. M., p. 944. 

For the reason akeady stated, the Sheriff-Subctitote con- 
siders it inexpedient to discuss the other pleas of the defendeiii 
But he can hardly pass without comment the second additiooil 
plea in Uw for the defenders— to the e£fect that the preseot 
question is not competent in the Sheriff Court, because it 
involves a question of heritable right. If the process were 
otherwise competent^ the Sheriff-Substitute does not think 
that the mere assertion of a heritable right by the d^eodoi 
can take the case out of the Sheriff Court jurisdiction. The/ 
must at least show some colourable title; and the averment « 
a verbal conveyance of heritage, or the denial of the superior^ 
right to stipulate in his feu charters for the exclusion of hsifl 
portioners does not appear to be a sufficient foundation fortbif 
plea. 
Act. D. Stewabt. AU. Muhbo & MliS^T. 
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10th Sxptzubsb, 1864. 

SHEEIFF COUBT, LANARKSHIRE— GLASGOW. 

(Shxbiffs Sib A. Alison and Bkll.) 



William Clough v. Benjamin Ghables Pols. 

Citation-Jurisdiction— Fordgner— Damages — Slander. 
— Circumstances in which a foreigner, resident for thirty- 
eight days in Scotland, held amenable to the Scottish Courts 
in an action of damages, founded on a quasi delict. 

This is an action for £500, in name of reparation, 
damages, and ^^ solatium," in consequence of the defender 
baying called the pursuer a *' Federal spy," etc, and 
thereby injuring him " in his feelings, character, business, 
and credit. '* The defender, who was a military engineer, 
stated, as a preliminary defence, " want of jarisdiction.'' 
The defender *^is an Englishman domiciled in England, 
and was only here for a few days, and is not subject to 
the jurisdiction of the courts of Scotland.'' The Sheriff- 
Sahstitute allowed parties a proof of this defence, and 
after hearing argument on the proof, thereafter pro- 
nounced the following Interlocutor : — 

Haying heard parties' procurators on the first preUminary 
defence, and resumed consideration of the proof adduced under 
the Interlocutor of 16th December last, and whole process, 
Finds that the defender has not adduced any proof of his 
ayennent that he is an Englishman: bnt, "FindB tiiat his 
employer, Robert Laird, en^eer, London, has deponed, when 
examined there on oonmussion on the 22d February last, that 
tbe defender's residence, for eighteen months preceding that 
date, was in Fenchurch Street, London, and that he was in 
witness's employment when sent to Glasgow in October last 
00 the business of his s«d employer: Finds it proved that the 
defender had no domicile at the lodging-house in St. Vincent 
Street, Glasgow, where the citation to this action was left 
for him on 80th Koyember last, said defender haying gone to 
Mttd lodging-house only on the 20th October preceding, and 
having gone to London on the 5th November, from which he 
retomed on the 9th, so that he had not resided more than 87 
days altogether in said lodging-honse; and so far from having 
abandoned his domicile in London, he was in Glasgow only 
for a temporary purpose, and returned to his English domicile 
as soon as that purpose was fulfilled: Finds that this action is 
not founded on any ratio eorUractw between the parties, or 
on any ratio rei sitae, and, in the whole circumstanoes, the 
defender being domiciled in London is not amenable to the 
jurisdiction of this Court; therefore, sustains the said prelim- 
inary defenoe, and dismisses the action: Finds the pursuer 
liable in expenses; allows an account thereof to be given in, 
and remits the same to the auditor to tax and report, and 
dedems. 

NoTX.- Whether the defender be or be not an Englishman 
does not appear from the evidence. If he be an Englishman 
residing in England, he is held in law to be a foreigner, and 
most be cited as such edictaUy before tiie Court of Session 
sfter arrestment is used jvarisdictionis fundandae eatua. But, 
even supposing him to be a Scotchman, it is settled by the 
case of Harvey, HaU ds Co., June 21, 1831, that a Scotchman 
residing in England, and with no domicile in Scotland, is not 
amenable to the jurisdiction of a Scotch Inferior Court. 

This Interlocutor was appealed, and after a hearing 
the SherifiT pronounced the following judgment: — 

Having heard parties' procurators under the pnrsuei^s 
appeal upon the Interlocutor appealed against, proof adduced, 
and whole process. Finds that the only point now before the 
Court is the question of jurisdiction: Finds upon this point 
that the facts are, that the present action is raised by the pur- 
suer, condnding for damages for alleged slander being uttered 
witMn the dty of Glasgow, and therefore lliat it is a civil 
action, founded on alleged quasi ddiet committed within the 
oonn^ of Lanark; that the defender was not personally cited^ 



bat that the citation was left for him in the lodgings which he 
had occupied for some time in Glasgow: Finds that the species 
faeti in zegard to the defender having a domicile in Glasgow 
are these, — ^the defender came from London to Glasgow on 
the 20th of Oct., having peviously been residing for 1 8 months 
with his mother in London, who was domiciled in that city; 
that he came to Glasgow on the business of the firm in whose 
employment he was in London, and that he had occasion to 
go to Perth and Dundee, also on the same business: Finds 
tiiat he remained in Glasgow in the same lodgings till the 5th 
of November, when he was called back to London on his 
master's business, where he remained four days, and returned 
to Glasgow by Dundee, so as to be seen in Glasgow and back 
in his lodgings on the 10 th of November: Finds that, during 
these five days' absence, letters came addressed to the defen- 
der at the same lodgings in Glasgow: Finds that after his 
return to Glasgow on the 10th November, he remained there 
28 days longer, making 48 days in all, including the five days' 
absence: Finds it proved that when he came to the lodgings 
in Glasgow he brought luggage with him, and that he took 
it with him when he went away after the 43 days had elapsed; 
but there is no evidence whether he took it or any part of it 
away with him during his temporary absence: Finds, in these 
drcumstances, in point of law, that the defender must be 
regarded as a foreigner in this question, and that as such, he 
could only be sued before the Court of Session for a foreign 
debt) even though domiciled in Scotland, under letters jwis' 
dicHonis fwndaidae causa, but that the case is different with 
an action founded on a delict or quasi delict allied to be com- 
mitted in Glasgow, even though sued ad civilan effeetwn only, 
as to which he is liable to be sued in the inferior Courts of 
Sootiand, provided he has acquired a domicile within the juris- 
diction of the Court before which he ia cited: Finds that, in the 
circumstances of this case above set forth, the defender had ' 
acquired a domicile in Glasgow to the efiect.of being liable to 
the jurisdiction of this Court in an action for damages for 
quasi ddUst, allied to have been committed during his resi- 
dence in the county of Lanark, and that the continuity of the 
domicile, which extended in all beyond 40 days, was not broken 
by his temporary return to London during four of these 
days, in the course of which, as well as when personally in 
Glasgow, it appears from the proof that all the letters directed 
to him, came almost daily to his lodgings in Gla^ow, and 
where, for aught that appears to the contrary, he ht^ left his 
luggage, and had acquired a temporary domicile; therefore, 
alters the Interlocutor complained of, repels the defence of 
want of jurisdiction, sustains the jurisdiction of the Court, and 
remits to the Sheriff-Substitute to proceed farther in the action, 
and do therein as to him may seem just. 

NoTS. — ^This case was very ably and anxiously debated by 
Mr Faulds for the defender, who was extremely anxious to 
get his client clear of the present action, on £e ground of 
want of jurisdiction. The Sheriff is not surprised at this 
anxiety when the sum oondnded for in the libeC being £500, 
is taken into consideration. But» in the Sheriff's estimation, 
the case is one of a much less formidable description. The 
complaint of the pursuer in the summons is that the defender 
said he was a Confederate spy. To be a spy of any kind is 
not criminal, nor does it imply any moral guilt. In point of 
fact all ambassadors and consuls for d^erent nations at 
difi^nt harbours are understood to be spies. There can be 
no imputation of moral guilt therefore in saying that a party 
is engaged in an empbyment which he shares with the first 
and the greatest in the realm. Much allowance must be 
made for the feeling of exasperation produced by war, and, 
above all, civil war; and, supposing the charge totaUy false, 
it does not appear that the pursuers character and prospects 
can have been seriously if at all injured by it For these 
reasons the defender will probably see, on calmer rdQection, 
that it will be more for his interest to let the case go to proof 
in this Court, where the damages, if found dne at all, will be 
very moderate, than to litigate the case in a higher Court, 
where the expenses on either side will greatiy exceed the sum 
total to be found due to the successful party here. Upon the 
question of jurisdiction, the Sheriff is quite aware that the 
forty days must be continnous personal residence; but it is 
always a question of fact what is to be held as continuous 
personal residence. It never was supposed that the party 
acquiring a residence must never leave the residence, or that 
an occasional absence from it for a day or two and then 
returning to the house breaks the continuity. In the present 
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oMe the defender came upon bonnesa to Glasgow, bringing 
some luggage with him, and he did not leave it permanently 
till the forty-third day thereafter. He brought his luggage 
with him, and it is not alleged, and does not appear firom the 
proof, that he took it away from the lodgings till he left them 
for good and aU. Letters came to him daaij while in Glas- 
gow; and though he was absent for four days during the time, 
yet when he came back he returned to the same lodgings and 
remained there during the remainder of the forty-three days. 
In these circumstances, it appears to the Sheriff that it must 
be hdd that the continuity of the domidle was not broken, 
and that it must be held as subsisting to the effect of render- 
ing tiie defender answerable !il this Court for civil damages 
founded on alleged ^uofi ddict committed within its juris- 
diction. 
Set. John Stoachan. Alt, W. B. Fauu>8. 



18th Sbftbhbib, 1864. 

SHERIFF COUBT, ELGINSHIRE— ELGIN. 

(Shsbiff D. M'Lbod Smith.) 



Cbuickshakk and Mandatory v. Mubdoch. 

Mandate — Stamp. — A mandate to sue an action does not 
require to he holograph, tested, or stamped. 

Compenflation — Expenses. — Cony^en^atton having been 
pleaded and admitted in defence to an action, the defender 
objected to the pursuer getting expenses, but if expenses 
were to be given, these should go, pro tanto, in extinc^ 
tion of the larger sum due by the pursuer, whereupon the 
pursuer's agent craved that expenses should be given in 
his name, as agent disburser. Compensation to that ex- 
tent repelled, and expenses given in name of agent dis- 
burser. 

James Gbuickshakk became bankrapt and was dis- 
charged on composilaon ; John Mnrdoch was cautioner for 
his composition. He afterwards wished to be relieved 
of his cautionary obligation, and a minute of agreement, 
dated 18th, 21st, and 22d January, 1862, was entered 
into between J. & A. Cruickshank and James Cruick- 
shank and Alexander Cruickshank, the individual part- 
ners of that firm on the one part, and John Murdoch on 
the otter part, whereby the said firm and the partners 
thereof became bound to pay the said composition at the 
terms when the several instalments fell due, and John 
Murdoch agreed, on the said composition being ^* finally 
paid and settled up," to pay to the said James Cruick- 
shank the sum of £30. The composition was afterwards 
fully paid by J. & A. Cruickshank, although not on the 
very day it fell due, and application was then made to 
John Murdoch for payment of the £30. This being re- 
fused, a mandate was obtained from James Cruickshank 
who had left the country, and an action raised. This 
mandate was neither holograph, tested, nor stamped. The 
summons was dated 6th January, 1864. The case was 
called in court and considered, and defences ordered. 
The defender pleaded— 1st, no legal mandate has been 
produced, the document produced being neither stamped, 
tested, nor holograph ; 2d, the pursuer did not implement 
his part of said agreement, and did not pay the said com- 
position as it fell due, and this claim being made under 
a mutual agreement, and the pursuer having failed to 
implement bis part of said agreement, he is not entitled 



to demand payment or performance of the counter part 
from the defender ; Sd, the said composition is not finally 
paid and settled up by the pursjaer, and the action is 
consequently prematurely brought, and ought to be dis- 
missed with expenses ; 4th, the pursuer was due Richard 
R. Manson the sum of £290, being the amount of pro- 
missory note dated 7th October, 1864, payaUe on 
demand, and which note was endorsed to the defender 
subsequent to the date of said agreement, and the defen- 
der is therefore entitled to compensate or sat off the sum 
in the promissory note against the sum alleged to be dao 
under the agreement. 

The pursuer pleaded— 1st, the mandate is a part of the 
process, and does not require to be holograph or terted, 
and in practice more formal mandates are not inquired, 
(^Scudamore T. Lechmere, 8d June, 1797); 2d, tbe deCen- 
der is bound by said agreement to make payment of said 
sum of £80 upon the said compositbn being finally paid 
and settled up, and it having been so settled up upon 
24th November, 1868, the said sum then fell due, and the 
defender is bound to make payment thereof; 3d, it was 
denied that any part of said composition was still dae, hut 
pleaded that it being provided by the Bankruptcy Act, 
that af^ the lapse of two years from the date of the de- 
liverance approving of a composition, no creditor who 
has not lodged his oath, as such, prior to the date of said 
deliverance, shall have a claim on the cautioner, and said 
two years from the date of said deliverance in the pur- 
suer's sequestration having expired on 31st July, 186S, 
and aU creditors who had timeously lodged their claims 
having been previously paid the composition due them, 
the defender was then relieved of the obligation under- 
taken by him in the Bond of Caution, and the said £30 
became due end payable ; 4th, the pursuer averred that 
the defender was not a bona fide onerous indorsee to said 
bill. He obtained it in mala fide, and it was endorsed to 
him by the said Richard R. Manson, who was in cc^usBoa 
with him, subsequent to the date of raising this actioD, 
on 6th January, 1864, for the firaudulent purpose of 
defeating the pursuer's claim, and no value waa given 
therefor; and he pleaded that the defender having 
acquired said bill fraudulently and for a fraudulent pur- 
pose, and without value, he was not entitled to set it off 
against the debt due to the pursuer; 5th, the pursoer 
was entitled to a proof /^ro ut dejure to establish that the 
said bill was fraudulently obtained, and no value giren 
therefor ; 6th, compensation could only be pleaded where 
the parties were debtor and creditor, each in his own 
right and at the same time, and the defender not having 
acquired said bill till long after the pursuer's daim was 
due, and till after this action had been intimated and 
actually raised, and the acquisition not having been inti- 
mated for more than a week after the institution of the 
action, the sum contained therein could not be set off 
against the claim of the pursuer ; 7th, in any event the 
defender was only entitled to compensation to the extent 
to which he might have given value for said bill. 

The record having been closed, and parties' procurators 
heard, at the hearing the defender departed from his con- 
tention that the £30 was not due, and relied solely on his 
objection to the mandate and his plea of compensation. 
The SherifT-Substitute thereafter pronounced the follow- 
ing Interlocator:— 
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The Sheiiff-Sabstitaie having oonsidored the dosed record 
with the productions in process, the minute No. 7 of process, 
and whole cause, repels the preliminary plea in law for the 
defender: Finds that the constitution of the debt sued for is 
admitted: Finds that the said debt amounts to the sum of £30 
with interest, at the rate of five pounds per cent, per annum, 
from and since the seventh day of tTanuary, 18d4, being the 
date of citation in emua: Finds that it is admitted by the 
parsner that the promissory note, No. 6/1 of prooess, produoed 
by the defender, dated 7th October, 1861, for the sum of £290 
payable on demand, was granted by the pursuer to Bichard R. 
Hanson, residing in Elgin: Finds that, on 6th January/ 1864, 
the said promissory note was endorsed by the said Richard R. 
Hanson to the defender, and that the said indorsation was in- 
timated by the defender to the pursuer on 16th January, 1864: 
Finds in law that the said promissory note is now held by 
the defender as his own proper document of debt against the 
pmsner: Finds in law that compensation arises pro tanto 
between the claims of the pursuer against the defender and of 
the defender agunst the pursuer; appoints the cause to be 
euroUed, in order that effect may be given to these findings, 
and for further procedure reserves the question of expenses, and 



NoTX.— It appean to be settled' that a mandate to sue does 
not require to be either holograph, tested, or stamped. See 
Seudcanore v. Lechmere, 4th March, 1801, M. 16. 138. See 
also Sutherland Y. Munro, 18th November, 1887, 10 D. p. 87, 
where it is remarked that *'we are all agreed that a mere 
mandate to recover for the mandant a ram of money does not 
reonire a stamp." 

In giving effect to the present judgment, the simplest course 
appears to be for the defender, as soon as it becomes final to 
move for leave to lodge a minute, offering to give credit, on 
the back of the promissory note held by Mm, for the amount 
of the pursuer's claim, and such expenses, if any, as may be 
found due to the pursuer, and on such credit being griven at 
the sight of the Court, the defender will fall to be assmbded. 

With regard to expenses it is the present intention of the 
Sheriff-Substitute to award expenses to the pursuer, subject 
to modification, but there being fikrther procedure in view, the 
disposal of the matter has, in cvder to save the inconvenience 
sf separate findings and of separate seta of accounts, been re- 
nrved in the meantime. 

Xhe case was then pnt to the rolU and the defender 
objected to the pmsaer being found entitled to expenses, 
and pleaded that in any event, if he was found liable in 
ezpenaea, he was entitled to set them off against the sum 
contained in the bill. The pursuer^s agent insisted for the 
expenses in his own name. The defender having given 
credit for the £30, and interest, on the back of the bill, 
and parties' procurators baying been heard on the ques- 
tion of expenses, ihe Sheiiff-Substitute pronounced the 
following Interlocutor: — 

The Sheriff-Substitiite having considered the entry of credit 
indorsed on the promissory note, No. 6/1 of process, in terms 
of the Interlocutors of 2lBt and 25th July current, and having 
resumed consideration of the closed record and cause, assoilzies 
the defender. Finds the pursuer entitled to his expenses in 
atablishing the claim so given credit for, subject to modifica- 
tion: Finds that Alexander Mackenzie, writer in Forres, as 
agent disburser of the said expenses, on behalf of the pursuer, 
is entitled to insist in his own name for the same, in so far as 
found due; allows an account thereof to be lodged, and when 
lodged remits the same to the auditor of Court to tax and to 
report^ and decerns. 

KoTS.— The absolvitor in fkvonr of the defender has been 
pronounced in respect of payment eompenatUicne in the course 
of the action, of the claim sued for, which was originally 
nsisted by the defender. The pursuer has, therefore, been 
to a certain extent successful, but on the other hand he has 
been to a certain extent unsuccessful, as he resisted the plea 
of compensation, and therefore can only get expenses, subject 
to modification. These are now insisted for by his agent in 
his own name, and there seems to be no doubt, from the deci- 
HODS in the oaaei of Smjfth v. GmimUl, 9th July, 1802, M. 



6257; Fleming v. Love, 25th June, 1839, 1 D. 1097; and of 
MUler V. OieU, 22d June, 1848, 10 D. 1384; that he is entitled 
to do so, notwithstanding the claim of compensation attempted 
to be pleaded by the defender against the expenses, as well 
as against the principal. 

Both Interlocutors have been acquiesced in. 

Act. Alex. M'Kbnzie. All, Alsx. Mobbisok. 



15th SBPTB3CBBB, 1864. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 
(Shebiffs Sir A. Alison, Bart, asd H. G. Bbll.) 



The Union Bank of Scotland v. J. & G. H. Dick 
& Company, Glasgow. 

Bill — ^Endorsation. — B. caslied a hill drawn hy D. upon 
H.^ hui not accepted by him. On presentation to H. for 
acceptance, he declined. Before the bill became due, 
B. raised an action for recovery of the contents of the 
bill against D. Defence — that D. was not liable to pay 
the contents till the bill became due — repelled. 

This was an action for payment of the sum of £160 
sterling, contained in and due by a bill dated 2d March, 
1864, drawn by the defenders upon Hamlet Hadfield of 
Manchester, and payable four months after date, cashed 
by the pursuers for the defenders on their endorsation, 
and on the faith of its acceptance by the said Hamlet 
Hadfield when presented to him; but acceptance had 
been refused, and the failure to accept bad been notified 
to the defenders, who had been desired to repay the 
amount adyanced by the pursuers, but they had refused; 
besides the sum of 10s, incurred by the pursuers through 
the dishonour of the bill lor notarial charges, but under 
deduction of £2 1 2s 4d, the discount on the bill from the 
date of the summons theieof, till the 5th day of July, 
1864, when it would haye been payable, if accepted, 
leaving a bah&nce of £147 17s 8d, with interest and 
expenses. 
The defence was contained in a minute, as follows:— 

1. The summons was irrelevant. 

2. A denial that the bill Ubelled on was discounted 
on any representation by the defenders as to its being 
accepted. 

3. The pursuers had no title to sue the action till the 
bill arrives at maturity. When that period arrives, the 
defenders will be prepared to retire the bill, in terms of 
their obligation under the same. 

The record was then closed, and parties' procnratora 
heard. The Sheriff-Substitute pronounced the following 
Interlocutor: — 

Having heard parties* procnratorB and reviewed the prooesiy 
Fiads it admitted by the defenders and instracted by the bill 
No. 4/1 referred to in the summons, and the instrument of 
pvoiest No. 4/2, that the said bill was cashed by the paisuen 
to and for the defenders, on their endorsation, before the bill 
had been presented to the drawee for acceptance: Finds that 
upon its being presented by the pursuers to the said drawee 
on the 16ih March last, being upwards of three months before 
the currency of the bill expires, he refused acceptance, and 
notification thereof was made to the defenders, who were also 
required to repay to the pursuers the amount advanced to 
them for said bill: Finds, in point of law, that -the drawing of 
a bill and deUveiing of it to a payee or endorsee implies an 
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obligation by tbe drawer tbat the drawee will aooept of the 
bill when the same is duly presented to him, and if the drawee 
refuses to accept, the drawer is liable in recourse immediately, 
although the term of payment is not come {Tkim9(m on BiUt, 
2d edit., pp. 162 and 550, and authorities there quoted, parti- 
cularly Cowan, 20th June, 1705, Mor,, p. 1621; see also OUn 
on BUU, p. 200, and authorities quoted there in note): There- 
fore repels the defences, and decerns against the defenders in 
terms of the oondosions of the summons: Finds them also 
liable in expenses, allows an account thereof to be giYeai in, 
and remits the same to the auditor to tax and report. 

The defenders appealed; but on the caUing of the 
cause on the appeal roll no appearance was made for 
them, and the Sheriff dismissed the appeal, and adhered. 

Ad. L. CowAV. Alt. R. Pbel LAifoas. 



19th Septeubeb, 1864. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Shbhiffs Sib A. Ausov akd Bbll.) 

J. D. KiRKWOOD, Inspector of Goran, v. Eben. Adam- 
son, Inspector of Glasgow, John Malcolm, Inspec- 
tor of Greenock, and Peter Beattie, Inspector of 
Barony. 

Pauper— Settlement. — A foreign husband dying without 
having acquired, or having lost his residential settlement^ 
his widow and children fall back on their birth settle- 
ment. A father who had no residential settlement in 
Scotland at the time of his deaths found that his daugh- 
ter, being nearly blind from birth, and incapable of 
earning her own subsistence and unable of acquiring an 
industrial settlement, fell not on the parish fif her 
mother's births who was a Scotchwoman, but on the parish 
of her own btrth. 

This action was raised by the following summons: — 

Therefore the defender, the said Ebenezer Adamson, 
as inspector foresaid, in respect of the settlement by birth 
or residence of the after-mentioned Annie Gallocher, and 
in respect of the settlement by residence of the after- 
mentioned Rebecca M'Intyre, or Darroch, or Gallocher, 
and her husband, the deceased John Gallocher, chain- 
maker, Glasgow, in the said parish of Glasgow ; or the 
the defender, the said John Malcolm, as inspector fore- 
said, in respect of the settlement by parentage of the said 
Annie Gallocher, and in respect of the settlement by birth 
of the said Rebecca M'Intyre, or Darroch, or Gallocher, 
and of her deceased husband, the said John Gallocher, 
in the said parish of Greenock ; or the defender, the said 
Peter Beattie, as inspector foresaid, in respect of the 
settlement by residence of the said Annie Gallocher, and 
Rebecca M'Intyre, or Darroch, or Gallocher, and her 
said husband, John Gallocher, in the said Barony parish 
of Glasgow, ought to be decerned to pay to the pursuer, 
as inspector foresaid, the sum of sixteen pounds tbrwe 
BhiLUngs and threepence sterling for board aliment and 
relief supplied generally for charges and expenses in- 
curred by the pursuer, as inspector foresaid, and on ac- 
count of the said Annie Gallocher, presently an inmate 
of the poor house of the said Govan parish, and Rebecca 
M'lntyre, or Darroch, or Gallocher, her mother, widow 
of the said deceased John Gallocher, chainmaker, and who 



was sometime an inmate of the said poor hooae, per ac- 
account, commencing the 22d day of August, eighteen 
hundred and sixty, and ending the 30tli day of NoTem- 
ber, eighteen hundred and sixty-one, annexed there- 
to, which paupers, at the respective dates when board 
aliment and relief were furnished to them, or charges and 
expenses incurred on their account by the ponoer as 
aforesaid, had a settlement by birth or residenee in the 
said parish of Glasgow, in so far as the said Annie Gal- 
locher is concerned, and by residence of herself and her 
husband, in the case of the said Rebecca M^Intyre, or 
Darroch, or otherwise, the said Annie Gallochor bad a 
settlement in the said parish of Greenock by parentage, 
in respect of the birth of her father and mother in that 
parish, and the said Rebecca M'Intyre, or Darroch, or 
Gallocher, had a settlement by birth in the said Issfe- 
mentioned parish, or otherwise, the said Annie Cralkcher 
and Rebecca M*Intyre, or Darroch, had a settlement by 
residence, by themsdyeB and said John Gallocher, in the 
said Barony parish, and the said paupers were, at tiw 
dates mentioned in the annexed account, proper okgecto 
of parochial relief ; and statutory notice of the said Annie 
GaUocher baring become chargeable to the said Goran 
parish was duly given to each of the defenders upon the 
twenty-second day of August, 1860, and of the said Re- 
becca M'lntyre, or Darroch, or Gallocher, having abo 
become chargeable to the said Govan parifih, was like- 
wise given to each of the defenders upon the tenth day 
of September, 1860, and again upon the twenly-tiurd 
day of May, 1861, with interest at the rate of five per 
centum per annum on each of the items in the said ac- 
count, from the date of disbursement till payment, and 
also all farther which may in the course of this pcoctai 
be instructed to have been paid or disbuYBed by the pur- 
suer for the relief of the said Annie Gallocher and Re- 
becca M'Intyre, or Darroch, oc Gallocher, after the said 
thirtieth day of November, 1861, with mterest thereon 
at the foresaid rate firom the date of the respeotm ad- 
vances till payment, with expenses; and one or other of 
the defenders ought to be decerned to take cha^ of the 
pauper, the said Annie Gallocher, as being chargeaUa 
either in the said parish of Gbisgow, or on the said parish 
of Greenock, or on the said Barony parish of Glasgow, as 
aforesaid, and so to firee and relieve the pursuer, and the 
said Grovan parish, of her maintenance in future. 

The record was made up by condefioendenoe and 
defences. 

Govan pUaded^The pursuer not being chargeable 
with the maintenance of the paupers, but these being 
chargeable upon one or other of the parishes of Greenock, 
Glasgow, or Barony, one or other of said parishes fsik 
to be decerned against in terms of the libel. 

Glasgow pleaded-^Q) The pauper, Annie GaUocher, 
having been blind firom birth, and incapable of eaming 
her own support, she could not he forisfandUated^ and eha 
has, therefore, acquired no paroofaiiil settlementof her own. 
(2) The father and mother of the said Anme GaUocher, 
or either of them, never having acquired a residential 
settlement in the city parish of Glasgow, tiiat paridi is not 
liable for the support either of the mother or daughter. 
(S) Even had the father and mother resided continu- 
ously for five years within said parish, the fact of the 
mother and daughter having, during sakl period, vppM. 
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for and obtained relief as before stated, operated as an 
intermption of the reeidence. (4) John Gallocher 
haviDg acquired for himself, his wife, and daughter, an 
unintermpted residential settlement in Barony for more 
than the statutory period prior to the residence in Glas- 
gow, Barony is the residential settlement now available 
to the mother and daughter. (5) Barouy having ad- 
mitted the claim by Glasgow for the adyanoes made for 
the mother and daughter during the period they lived in 
the city parish, Barony is, as in a question between them 
and Glasgow, barred from now maintaining that any 
settlement has been acquired either by residence or by 
the birth of the pauper Annie Gallocher in the city 
parish. (6) Wherever the settlement either of the 
&ther, the mother, or the daughter may be, the settle- 
ment of none of them being Glasgow, Ghisgow is en- 
titled to be assoilzied with expenses. 

Glasgowy Barony^ pleaded-^^V) Neither of the paupers 
having resided in the Barony parish for the statutory 
period of one year continuously during the five years 
immediately subsequent to their removal from that 
parish on or about eleventh March, eighteen hundred 
and fifty-six, their accidental settlement in that parish 
has not been retained. (2) The inspector of Barony 
onght to be assoilzied {from the action, with expenses. 
(8) K any parochial relief was given during the four 
years subsequent to the parties named having ceased to 
reside in the Barony parish, the same was improperly 
and ultroneously given, the parties not being proper 
objects of relief. (4) The alleged admissions made by 
the defender (if any such were made) had reference 
solely to the residential settlement of the parties being 
under the statute in the Barony parish during the period 
of four years immediately subsequent to their ceasing to 
londe there, no admission having ever been made that 
they were, during that time, entitled to parochial relief^ 
or that they afterwards had a settlement in the parish. 

Greenock pUaded-^^l) The deceased John Gallocher 
had, at the time of his death, a residential settlement 
either in the Barony or city parish of Glasgow, and the 
one or other of these parishes is the settlement of his 
widow and daughter. (2) If John Gallocher had no 
randential settlement in either of said parishes, the 
parish of his birth, which is Templemore, Donegal, is 
the settlement of his widow and daughter, and this 
defender is entitled to absolvitor. (8) If the pauper 
Annie Crallocher does not take her father's settlement, 
her settlement is in Glasgow by birth. 

Parties' procurators having been heard, the Sheriff pro- 
nounced the following Interlocutor: — 

Finds that the pauper Rebecca M'Intyre, or Darroch, or 

Oallooher, is the widow, and the pauper Axmie GaUocfaer is 

tile daughter of the deceased John Gallocher, who was bom 

I in the pariah of Templemore, in or near Londondexty, Ireland: 

Fmds that his said widow was bom in the parish of Greenock, 

and his said daoghter in the city pariah of Glasgow, in or 

about the year 1889: Finds that for the ten yean preceding 

the vear 1855, John Gallocher resided with his wife and 

daughter in the parish of Barony, and acquired a leridential 

, lettlement there: Finds that, in the year 1865, Gallocher, with 

his family, removed to the parish of Glasgow, and in tiie 

autumn of that year he deserted his wife and daoghter in that 

I parish, and was absent from them for a period of about six 

I months, namely, from October, 1855, till February, 1856: 

I Finds that during that time Gallocher*s wife and daughter 

, were admittedly objects of parochial relief, the fonner being 



buidened with the support of the latter, who was born nearly 
blind, and who has continued so ail her life: Finds that relieif 
was accordingly granted to them by the city parish, who at 
the same time intimated the chargeability of said parties to 
the parish of Barony, who admitted llabiUty, and the pauper 
Annie Gallocher was taken into the Barony parish poor house 
on 11th January, 1856, and continued thero till on or about 
the 7th Maroh of the same year: Finds that John Gallocher, 
having roturoed shortly before the last>mentioned date to the 
pariah of Glasgow, his wife and daughter continued to live 
with him thero from and after Maroh, 1856, till the month ol 
July, 1860, when Galbcher again deserted his family, and 
was found drowned in the river Clyde in August of said 
year: Finds that soon after this desertion the widow and 
daughter romoved from the parish of Glasgow to the parish of 
Govan, and having become paupers there, in consequence of 
Gallobher's death, they received in that parish the parochial 
aid for repayment of which the present action has been 
raised: Finds that during the pMsriod between Maroh, 1856, 
and July, 1860, three intimations were made by the dty 
parish to the parish of Barony, that application had been 
received from John Ghdlocher for parochial assistance on 
behalf of his daughter Annie Gallocher, the dates of said 
intimations being 22d January, 1857, llih January, 1858, 
and 7th September, 1858: Finds that, in answer to the first 
of said intimations, the inspector of Barony wrote to the 
inspector of Glasgow that Annie Gallocher resided with her 
father, who was a chain maker in full employment, and no 
relief was given either by GUusgow or Barony, in respect of 
the first or second of said applications: Finds that» upon the 
third of said applications, relief to the extent of 5s was giv«n 
by the parish of Glasgow; but on the particulars of the 
chargeability being sent to the Barony, in the letter of 6th 
October, 1858 (No. 20-4), the inspector of Barony wrote, on 
14th October, the letter, of which a copy is in No. 21-13, in 
which he says, '' I have yours of 6bh instant. The settiement 
of this girl is Barony, but the father being in receipt of good 
wagea as a smith, she cannot be considered a proper object of 
relief:'* Finds that the city parish seems to have discontinued 
giving relief in consequence of this letter, and the paupers 
received no farther parochial aid till they got it from Govan 
in August, 1860, after John Gallocher's death: Finds that 
John Gallocher was an able-bodied man between February, 
1856, and July, 1860, and was in constant employment during 
all that time as a chainmaker to Patterson k Co., dain- 
makers, Glasgow, his wages averaging not less than 20/ per 
week, conform to statement No. 24: Finds on the above facts, 
in point of law, 1st, That Gallocher's industrial residence in 
the dty parish of Glasgow, avaikble for the acquisition of a 
residential settiement there, can be counted only from 
Masdi, 1856, and that as he finally left said parish in July, 
1860, he failed to acquire a settiement in said parish, not 
having lived in it industrially for more than four years and 
five or six months, being six or seven months less than the 
statutory period of five years; 2d, That Gallocher having left 
the parish of Barony some time in the spring or aununer of 
1855, and never having returned to that parish before his 
death in August, 1860, and having, independent of the period 
before February, 1856, lived as a able-bodied man in the 
parish of Glasgow for at least four years and five months 
subsequent to said date, thereby lost his settiement in the 
parish of Barony, and at the time of his death had no resi- 
dential settiement in Soothmd; 8d, That as regards his 
widow, the pa.uper Behecoa M'Intyre, or Darroch, or Gallo- 
cher, the parish liable in relief to the pursuer for the sum 
Bued for on her account is the parish of Greenock, behig that 
of her birth settiement, and the only settiement in Scotland 
at tiie time of his death; and 4th, That as reguxls the pauper 
Annie Galiocher, who was upwards of twenty-one yean of age 
at the time of her receiving the parochial aid in question, the 
parish liable in relief to the pursuer is the city parish of Glas- 
gow, being that of said pauper's birth, she having no residental 
settiement, either acquired or derivative: Therefore, and under 
refbrenoe to the aancKed Note, repels the defenoes of the 
defender John Malcolm, inspector of poor for the parish of 
Greenock, in so far as the summons concludes against him, 
for the sum of £1 18s l^d, as the cost of board in Govan 
poor house for Bebecca M'Intyre, or Darroch, or Gallocher, 
from lOth September to 9th November, 1862, and decerns 
against said defender for said sum, with interest as libelled, 
i and lor rsliaf in terms of the oonolo^ns of said sommons 
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M far as regards said pauper; but quoad uUra sustains the 
defenoes of the said John Malcolm, and assoilzies him: Kepels 
also the defenoes of Ebenezer Ad&mson, inspector of poor for 
the city parish of Glasgow, in as far as the summons con- 
dudes against him for &e sum of £18 198 iid^ as the cost of 
board in Govan poor house for the pauper Annie Grallocher 
from 10th September, 1860, to 30th November, 1861, and 
decerns against said defender for said sum, with interest 
as libelled, and for relief in terms of the conclusions of said 
summons in so far as regards said pauper; but qitoad uUra 
suBtains the defenoes of the said Ebeneser Adamson, and 
assoilzies him: Sustains the defenoes timplieiUr for the defen- 
der Peter Beattie, and assoilzies him from the whole conclu- 
sions of the action: Finds the defender Malcolm liable to the 
pursuer in the expenses effeiring to the constitution of the 
claim for relief of the sums advanced to the pauper Rebecca 
Mintyre, or Darroch, or Gallocher, and the defender Adam- 
son liable in the expenses effeiring to the constitution of the 
claim for the sums advanced to tiie pauper Annie Gallocher: 
Finds both of these defenders also liable, jointly and severally, 
in the expenses incurred by the defender Beattie. 

Non. — Several points of importance in parochial law are 
involved in this case. The first question for solution is, 
whether John Gallocher had retained a residential settlement 
in the parish of Barony at the time of his death. It is not 
disputed that he had ceased to reside in that parish for up- 
wards of five years; and the only ground on which it is 
maintained that he had such settlement is, that the 5s given to 
him or his daughter in September, 1858, interru[^ his 
industriAl reddence in the city parish, and diminished the 
period of computable absence from Barony to less than two 
years, viz., from October or November, 1858, to August, 1860. 
But there are two answers to this view. In the first platoe, it 
is based on the erroneous supposition that the same circum- 
stances which prevent the acquisition of a new residential 
settltoent also prevent the loss of an old. It may be held to 
be settled by the cases of Johiuton, July 18, 1859, and SUnp- 
Bon^ July 18, 1859, that the receipt of a relief bona fide 
administered to a p*rty entitled to parochial assistance, 
though smsJl in amount, and given for only a month or two 
in the course of a residence of five years, prevents the acquisi- 
tion of an industrial settlement, by cutting off from the com- 
putable period the residence prior to the administration of 
relief. This is strictly in conformity with the provisions of 
section 76 of the Statute, which enacts that for the acquisition 
of a settlement there must be five years' continuous residence, 
without common begging, and without receiving or applying 
for parobhial relief. But the same section provides absolutely 
that no person who has acquired a settlement by residence 
shall be held to have retained it, "if, during any subsequent 
period of five years, he shall not have resided in such parish 
or combination continuously for at least one year." Accord- 
ingly, in the case of Hay v. ScoU, November 23, 1862, it was 
hdd that the receipt of 4s fid during a &V9 years' residence in 
the parish of Edinburgh did not prevent the pauper's absence 
from Duddingston from receiving effect, so as to destroy his 
settlement in that parish. And, in like manner, in Tm^nbuUf 
27th February, 1858, the receipt of a few shillings to tem- 
porary aid was held not to prevent the loss of a residential 
settlement by absence. In the case of Simpson above quoted, 
the Lord Ordinary took pains to point out the distinction 
introduced into the Statute between ''the requisites of ac- 
quisition and the grounds of loss of a settlement." He says — 
« In order to infer the loss of settlement, it is enough if the 
party shall not, within five years, have resided for one year 
m the parish — a result which Uie Court have held to be 
operated by a continuous absence for more than four years, 
though this be a period too short for acquiring a settlement 
elsewhere. It would seem that in the case of TumbuU the 
Court considered the bare fact of residence out of the parish 
for the sufficient period as itself destructive of the previous 
settlement without regard to any other considerations. 'The 
test of liability/ says Lord Cowan, 'is simply the fact of resi- 
dence, or non-residence, for the period necessary to retention 
of the settlement.'" Bat, in the second place, there are in 
the present case farther elements which make the argument 
for tne retention of Gallocher s settlement in Barony altogether 
untenable. What weighed a good deal with the Court, both 
in Johnston and Simpson, was — that the parish of settlement 
admitted the necessity and propriety of the temporary relief 
whifi^ was given by the parish of zesidencey and repaid the 



advance; whilst here, on the contrary, Barony denied at the 
time, and has done so ever since, that the relief of a shilling 
per week, given by the city parish for five weeks, was legally 
exigible; and the latter parish, finding that it could not operate 
repayment, discontinued the allowance. There can be no doubt 
also, in point of £»ct and law, that John Gallocher wae at the 
time an able-bodied man in regular employment and in receipt 
of good wages, and that he had, in such drcumstanoee, no 
right to parochial aid, although he happened to be bordoied 
with one chUd nearly blind. The case of Adorns, 27th Feb., 
1849, affirmed on appeal, 26th March, 1852, sufficiently estab- 
lishes this; and in maintenance of the principle there given 
effect to, and directly in point here, we have the later case of 
Petrie, March 4, 1859, where it was held that even where an 
able-bodied man was out of employment, and received 8s of 
parochial funds "for the sake ot his family," he had no right 
to claim parochial relief— that its receipt could not intenvpt 
the continuity of an industrial residence. If it were to be sud 
that the Ss were not given to John Gallocher, but to the pauper 
Annie Gallocher, who was at the time about nineteen yean of 
age, then it must have been given to her as entitled to it in her 
own right, and the whole theory of an interrupted residence in 
the parish of Glasgow, as regards Gallocher himself, would fidl 
to the ground. The answer to the second question niaed, 
namely, whether John Gallocher acquired a residential settle- 
ment in the parish of Glasgow, is to a great extent antidpated 
by the preceding observations. By his desertion of his wife 
and child between October, 1855, and February, 1856, be be- 
came chargeable, through them, to the city parish; and even 
though he had not been chargeable, the continuity of his resi- 
dence was broken, so that it became computable for the acqui- 
sition of an industrial settlement only from the date of bos re- 
turn to his family in February, 1856. From that date tiH his 
final departure from the parish in July, 1860, five years did 
not run, and Gallocher, therefore, never acquired a settlement 
in Glasgow. He oonsequently got this lengUi towards a om- 
dusion, that the paupers cannot found on the ezistenee of any 
derivative settlement in tbeir persons, as the wife and daugh- 
ter of Gallocher, in the parishes either of Barony or Glasgow. 
The third question is. What was the parish liable in the main- 
tenance of the pauper widow after GaUocher^s death, it not 
being disputed that she was legally chaiffeable from 10th Sep- 
tember to 9th Noveinber, 1860? The answer to this question 
is not attended with any difficulty. GraUocher being an Iiisb- 
man by birth, and having died without any settlement in Scot- 
land, the widow's maiden settlement revived, and that ww in 
Greenock, the parish of her birth. This was authoritatively 
settled by the case of Jlay v. Skene, 13th June, 1850, in whid^ 
it was found that where an Englishman, who had no settle- 
ment in Scotland, deserted his wife, a Scotchwoman, the parish 
of her birth settlement was bound to support her, and this was 
a decision a fortiori of the present case, where the charge- 
ability arose from the death, and not from the nmple de^ 
tion, of the husband. The authority of the above decaoa 
remains unshaken by the subsequent case of M'CrociB^ in 
which all that was found was, that no claim of relief lay agunst 
the parish of a lunatic wife's birth, where there had been no 
desertion by the husband, who was an able-bodied man re- 
siding in Scotland, and who was subsequently to be removed to 
Ireland, where he was bom, if he became chargeable aa a 
pauper by himself or through his family. In the very recent 
case of Oarmichael, 28th Feb., 1863, {Poor Law Magazme^ 
vol v., p. 885) decided by the whole Court, the Lord-Pre- 
sident, and almost every one of the other Judges, with tlie 
single exception of the Justice-Clerk, took occasion to declare 
emphatically that the soundness of the decision in the case of 
Hay was not to be called in question, and that its authority 
was in no way affected by M'Crorie, or any subsequent de- 
cision. The general rule of course, is that if the husband 
has a settlement in Scotland at the time of his death, whether 
residential or by birth, it is taken up by the widow (Fay r. 
Tkomwn, 23d June, 1854, and PoberUon, 12th Dec, 1864). 
But where the husband is not a Scotchman, and has no settie- 
ment in Scotland at lus death, there ia no alternative bat to 
throw the widow back on the parish of her own maiden settle- 
ment, seeing that she can have no claim against any other 
Scotch parish, and that there is no longer any means, statu- 
tory or otherwise, of removing her from her own country to 
that of her deceased husband. The fourth and last quettiaii, 
which is. Whether the pauper, Annie Gallocher, shoukl be 
maintained by the pariah of her own birth or that of lier 
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mofthor, iHPpean »t first right to be attended with more nicety, 
bat upon a UtUe conmderation it will be found to admit of 
only one answer. It may be held to be settled by the cases 
of Oibion, June 10, 1854, and Carmu^ad, above referred to, 
that on the death of a &ther having no settlement, pupil 
diildren foUow the settlement of the mother. Yet, it is well 
worthy of observation, that in the latter of these two oases, 
the two heads of the Court, the Lord-President and Lord 
Jnatioe-CIerk, as also Lord Curriehill — who were all in the 
minority— took occadoa to state very decidedly that they 
knew of no case sanctioning the doctrine that a settlement could 
be inherited even by a child in pupilarity from the mother! and 
Lord Corriehili declared his opinion to be, that it was '* not 
the law of Scotland" that a settlement could be so derived. 
It is not necessary, however, to go into this point in the pre* 
sent case. The pauper, Annie Grallocher, was not in pupilarity, 
and was not even in minority, but had attained majority when 
she beoame chargeable to the pursuer's pMish. It was ably con- 
tended for Glasgow that this did not affect the authority of the 
cases of Gibson and Carmiohael as precedents, because the 
pauper had been nearly blind from her birth and never cap- 
able of earning her own support, and was, therefore, in pan 
Mm with a pupil child, or lunatic, not mi juris, or forii- 
famUiated. But, in the first place, it has never been decided 
that a lunatic is incapable after the age of puberty of having 
a settlement of his own. On the contrary, it was held in 
TAonuoff, July 19, 1850, in conformity with the opinion of a 
large majority of the whole Judges, that the burden of sup- 
porting a pauper lunatic, who was just sixteen years of age 
when he first became chargeable, and whose father was aUve, 
with no settlement but in the parish of his birth, fell upon 
the parish of the lunatic's birth, and not upon that of his 
ikther; and, in the next place, there is a very great difference 
between lunacy and blindness. There is nothing to prevent a 
blind person being as much m jwrU as a person not blind. 
Accordingly, in Hay v. Fergtuon, 17th January, 1852, a 
womaa whoUy blind was found to have acquired a residential 
settlement in her own right, and to be subject to the same 
rules as other parties claiming parochial relief. It is in eri- 
dence that Annie Gallocher was placed by certain charitable 
individuals in the Blind Asylum from February, 1857, to 
February, 1858, and that when there she was not incapable 
of doing anything towards her own support, but did some 
work, and was only partially blind. She was then eighteen 
years of age, and at her father's death she was twenty-one. 
She had, no doubt, resided mostly in her father's house, but 
she had been in the eye of the law ttU jwria for a good many 
years before his death, 'and she was effectually emancipated 
and foritfamiliaied by that event, if she had not been so 
sooner. Th6re is no question here of any settiement derived 
or inherited from the father, he baring had none, and in such 
ciicamstances there is no principle, either in law or equity, 
for throwing the burden of a pauper of full age on her 
mother's birth pariah instead of her own. The very recent 
and well-considered judgment of the whole Court in Craig, 
16th J'uly, 1868 (Poor Law Magazine, vol. vi., p. 9), finally 
negatives such a proposition. In tiiat case, a lad about sixteen 
years of age, who had lived with his &ther, who had no 
residential settiement, till his father's death, and continued 
to live with his mother for two years more, having become 
chargeable as a pauper, was found to have his settlement in 
the parish of his own birth, and not in that of the settlement 
of either his father or mother. The general and important 
doctrine which was affirmed in that case was, that where a 
minor pobes, that is, a female past twelve, and a male past 
fourteen, years of age, whose father is dead, having had no 
residential settlement, became an object of parochial relief, it 
is the parish of the pauper's own birth alone that ia liable in 
support. The Lord Justice-Clerk, with whom the majority 
concurred, said — "The survivance of the pauper's mother, 
and the &ct that he lived in family with her tiU he was 
rixteen years of sge, is urged as a reason why he should not 
depend on the parish of his own birth for a settiement, but 
should rather be a burden on that parish of settiement which 
she and he originally derived from her husband and his 
fother. This argument seems to me to be founded on a 
misconception of the legal relation subsisting between a 
widowed mother and her children in puberty. The mother 
never possesses any authority of the same kind with ihepatria 
poteUata, . . . When the child attains the age of puberty 
aQ I^gal authority of the mother over the child is at an end." i 



In like manner. Lord Barcaple, with whom the Lord-Presi- 
dent expressed his concurrence, said — "If a child who has 
reached the age of puberty, and whose &ther is dead, be- 
comes, through infirmity, incapable of supporting himself, he 
is by law entitied to parochial rolief, not in respect of the 
condition of the head of the family, for there is none, nor of 
the family in the only sense in which it continues to exist, but 
in respect of his own individual dinbiUty." The case of Annie 
Gallocher is in all respects a fortiori of that of Craig; and it 
is impossible, in the face of the above authorities, to avoid 
coming to the conclusion that her maintenance as a pauper 
rests with the city parish of Glasgow, being the parish of her 
own birth, and the only parish in which she possesses a settle* 
ment. 

This was appealed by Glasgow and Greenock, and after 
a hearing the Sheriff pronounced the following jadg- 
ment: — 

Having heard parties' procurators under the appeals upon 
the Interlocutor appealed against, and having made arizan* 
dum, and considered the proof, and whole prooess, Finds 
that the parties appealing against the Interlocutor aro the 
parishes of Glasgow and Greenock only, the other parishes of 
Govan and Barony baring both acquiesced in it: Finds it 
admitted by all parties that the findings in point of faot^ con- 
tained in the Interiocutor under reriew, are well founded and 
correct in all points: Finds that, as the deceased John Gallo- 
cher, the husband of the pauper, Rebecca Darrooh, or Gkdlo- 
cher, ttod fatiier of the other pauper, Annie Grallocher, resided 
only after Maroh, 1856, for a period of four years and five or 
six months in the city parish of Glasgow, acquired no residental 
settlement in that parish either for hinoself, lus wife, or 
daughter, and having left the parish of Barony sometime in 
1855, and never baring returned to that pansh before his 
death, in 1860, lost his settiement in said parish: Finds that 
the said John Gallocher had thus no residential settlement in 
Scotland at the time of his death: Finds, therefore, that as 
regards his widow, the parish liable in rolief to the pursuer 
for the aliment claimed on her account is that of her own birth 
settiement, being the parish of Greenock, her husband, who 
was an Irishman, having had no settiement whatever in 
Scotland at the time of his death: Finds, as regards the 
pauper Annie Gallocher, the daughter, who was nearly blind 
from her birth, and wholly unable to earn anything for her 
own subsistence, though she could do a little work at the 
Blind Asylum in Glasgow, and who was upwards of twenty- 
one years of age at the time of her receiring the parochial 
aid claimed on her account, that she fell as a burden not on 
the parish of her mother's birth settiement, but on the parish 
of her own birth, rationi oriffinia, which is the dty parish of 
Glasgow: Finds that in Carriek v. The Parith of Aberdeen^ 
28th February, 1858, it was found that an Knglishman who 
had come to Scotland and got a daughter there, whom he 
afterwards deserted, the burden of supporting the child fell 
on the parish of the mother's birth, not the child's own birth: 
Finds that that was the case of a pauper child in pupilarity, 
and who was, therefore, a burden on her parents; but the 
present case is regarding the parish of settiement of a blind 
woman who is sid juris: Finds that in such a case the burden 
of supporting the incapable pauper falls on the parish of her 
own birth, in respect she was, ab origini, incapable of acquir- 
ing an industrial residence elsewhere; and not having acquired, 
or been capable of acquiring, an industrial settiement in any 
other parish through her parents, or either of them, she re- 
mains chargeable on the parish of her own nativity: Finds that 
this has been decided by the Supreme Courts as the case of an 
incurable pauper lunatic who is major, falls as a burden not on 
his father's parish, but on his own native parish — Thomwn, 
19th July, 1850, Oraig v. Greig, July, 1863, in which case 
the opinions of all the Judges were taken: Therefore adheres 
to the Interlocutor appealed against on all points, as well on 
the merits as on the several findings as to expenses, for the 
reasons stated by the Sheriff-Substitute, and dismisses both 
appeals. 

For Pursuer— Wm. Bubks. For City ParWl—RoBT. Thom- 
son. F(/r Barony Parish — Macluokie. For. Greenock 
Parish—T. G. Wbiqht. 
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80th Sxptekbir, 1864. 

SHERIFF COURT, BOSS AND CBOMARTY— 
DINGWALL. 

(Sbebiffs Cook avd Cbawfosd Biul) 



Taylok and Others v, Fiklat Macandib. 
Landlord and Tenant— Removing— Act of Sederunt, 
1766. — A farm servaiiU occupying a dweUing-house 
given to him as part of his wages, is hound to remove at 
the termination of his period of service without warning 
given him as if he were a tenant. Such a servant is not 
a tenant. 

The defender was a ploughman to James Taylor, fanner, 
Nigg (who was under Toluntary trust), and as such 
oocupied a dwelling-house on the farm. His engage- 
ment was from Whitsunday, 1868, to Whitsunday, 1864. 
He was duly warned that his engagement as plough- 
man would cease at Whitsunday, 1864. The respondent 
entered appearance, and pleaded that he was entitled to 
forty days' warning to remove from the dwelling-house. 
He also objected to the pursuers' title. 

After a hearing, the Sheriif- Substitute pronounced the 
following Interlocutor: — 

The Sheriff-Substitute having heard parties' procorators on 
the petition and minute of defeDce, made avizandum there- 
with, and considered the same, for the reasons given in the 
subjoined Note, repels the defences, and gnuits warrant of 
ejectment as craved: Finds the petitioners entitled to expenses, 
allows an account thereof to be lodged, and remits to the 
auditor of Court to tax the some and report, and decerns. 

Note.— By the trust deed executed by James Taylor in 
favour of the petitioners in 1863, of which a certified copy is 
in process, the farm of Nigg, of which he was lessee, was, 
inter alia, conveyed to the petitioners, and they were invested 
with all the powers with regard to the management thereof, 
which he himself, as lessee, had possessed. In these of coarse 
is embraced the power of engaging and dismissing the servants 
on the farm, and there cannot be the shadow of a doubt that 
the petitioners were entitled to say to the respondent that his 
services as a farm servant would no longer be required, and 
that he must remove from his house, which only, as a servant 
on the farm, he had been allowed to occupy. There is equally 
little doubt as to their title to bring the present action to eject 
him, on his refusal voluntarily to remove from it. 

B«t if the petitioners* title bo good, there seems to the 
Sheriff-Substitute to be an end of the defences. For the third 
ground of defence, if it be meant as a denial of the allegation 
in the petition that ** the petitioners gave due and timeous 
warning to the respondent that his services would not be re- 
quired beyond the term of Whitsunday," seems to the Sheriff- 
Substitute to be quite irrelevant, and to proceed from a con- 
fonnding of two things which are entirely different, viz., the 
forty days' warning required to be given to agricultural ser- 
vants of the termination of their engagement. Failure to 
give the former might entitle a tenant to continue his tenantry 
on the ground of tacit relocation. But the respondent s posi- 
tion is not that of a tenant with a lease. His occupation of 
the house is just part of his wages as farm servant, and must 
cease like any other wages as soon as he ceases to act in that 
capacnty. Ho may indeed be entitled to forty days* warning 
that his services are to terminate. But his master's failure to 
rive that warning would not entitle the respondent to oontinuo 
to occupy the house, any more than it would entitle him to 
insist on acting for another year as farm servant. It would 
only give him a daim for wages or damages, as if he ha<1 been 
improperly dismissed. 

If the third ground of defence be meant as a denial, not of 
the petitioners having given timeous warning, but only of 
their right to do so, it has already been disposed of by the 
observation with regard to the petitioners' right. 

As to the second ground of defence, it is enough to say that 
as the respondent is now, he alleges, James Taylor s servant, 



he is not entitled to occupy a house whidi bdfliig% n-^to 
James Taylor, but to the petitioners as truatces for hia credi- 

The Sheriff-Substitute b«ng of opinion that» althoogh no 
warning was given, that fact would be no defence agamat ti>e 
present action of ejection, it is unneeewaiy to hav© any prooC 
as to whether such warning was given or not. 

The defender appealed, but the Sheriff adhered. 
Act. MUHBO & M'L«AT, Tain. AU. Wm. Mowat, Dingwafl. 



2lTH SlFTXHBXB, 1864. 

SHERIFF COUBT, LANAEKSHIRB— HAMILTON. 

(Shkbipps Sib A. Aijbob ahd Vbhoh.) 

Robert Allak v. Thomab Browh. 
Sale— Delivery— MoTeablea— Interdict.— CtrciuRftoJica 
III which moveables sold held to have been effectu- 
ally delivered, so as to protect the purchaser against 
a poinder. 

This waa an action of interdict nuaed at the instanoe rf 
Robert Allan, horse-dealer and contractor in Glasgow, 
agaiost Thomas Brown, merchant, in Strathaven, craving 
Brown be interdicted from aelling horaea, carta, and har- 
ness, pnrchaaed by him from James Hamilton, road snr- 
▼eyor, Strathaven, and of which he had obtained delivery. 
The sate sought to be interdicted proceeded under a small 
debt decree at the instance of Brown against Hamilton. 
Interim interdict was granted. 

The defence stated by Brown was that no sale of tlie 
horses, carts, and harness had taken place between Allan 
and Hamilton; that no deUvery had taken place; and 
that the sale and delivery was a coUujaive and fraudulent 
transaction, for the purpose of defeating the rights of 
Hamilton's creditors in general, and Brown in particolar. 
Parties were allowed a proof of their respective aver- 
ments, and proof was led for both parties. On 24th 
March last the Sheriff-Substitute, after having beard 
parties' procurators on the proof and whole case, gave 
effect tQ the defence. 

The petitioner appealed, and parties' procuiatais 
having been heard, the Sheriff pronounced the following 
judgment: — 

Having heard parties' procurators at great length raider^ 
pursuer's appeal upon the Interlocutor appealed agains^ and 
having made avizandum with the debate, and advised the 
record, proof adduced, and whole process. Finds that this is 
an action concluding for interdict against a threatened sale « 
certain horses and carts belonging to the pursuer under a 
poinding executed upon a small debt decree obtained at tto 
instance of the defender against a person named Hamu- 
ton, and also for delivery of the horses and carta to the 
petitioner, and for expenses: Finds that the petitioner alleges 
that he purchased the horses and carts in question from 
Hamilton on 28th June, 1863, at the price of £37; ttot 
he paid £15 to account of the price the same day, and the 
balance, being £22, on the 6th July foUowinff, Mid got 
receipts for both sums from Hamilton; that on the da y foj^ 
lowing the sale, the petitioner sent his servant fijr the hones 
and carts, and got delivery of them at Strathaven, the place 
of the sale; that Hamdton, having a contract at Strathavo, 
under which the horses and carts were required, resigned tas 
contract on the 4th July to the principal contractor, and the 
petitioner was on the Cth July taken in place of Hamiltonfe 
the completion of the contract at which the horses were 
worked from that date: Finds it alleged that the defender, oa 
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the 10th July, obtained a small debt decree against Hamil- 
ton, nnder wMch he poinded the horses on 2l8t July — 
three weeks after the petitioner had obtained complete 
delivery of them: Finds that the placo where the horses 
and carts were kept was not changed, but that they 
remained in the stables at Strathaven before that rented 
by Hamilton, as the petitioner had not, according to his 
allegation, a place to put them in, he being resident in 
Glasgow: Finds it proved by the petitioner that he was writ- 
ten to by Hamilton on 28th June, offering to sell him the 
horses and carts which he bought, and that he paid the price, 
for which he got receipts, as libeUed; that his name was put 
on the carts on 6th July; that he fed and stabled the animaU 
from that date; and that he took two of the horses away from 
Skrathaven, and sent one from Glasgow in their stead; that 
he paid the tolls in person or wi& money fumbhed to 
Hamilton's daughter, and other charges connected with the 
horses, and alao paid the men who worked them during this 
time; and that he and his foreman, Wallace, kept the key of 
the stable in which the horses were placed: Finds that 
Hamilton corroborates the petitioner as to the sale of the 
horses and carts for £37, Uie payment of price at the two 
periods mentioned in the petition, and the substitution of 
the petitioner for him in the contract, which is proved by 
Hamilton's written resignation of the contract: Finds that 
Hamilton swears also to the delivery of the key of the stable 
to the petitioner and his servant, and his subsequently 
itabHng and feeding the horses, and paying their atten- 
dants and charges, and also the putting of the petitioner's 
name on the carts, on 7th July: Fiuds it proved by Wallace, 
the contractor, tiiat he consented to the arrangements in 
regard to the contract, and, after 6th July, recognised the 

Stitioner as the sub-contractor under him, in place of 
amilton, and that after that date he paid notning to 
Hamilton connected with the contract, but that, for all charges 
connected with the horses and carts, he charged the petitioner 
for them, by whom he was paid, and these payments, between 
6th and 86th July, amounted in all to £18: Finds that the 
mcitten bargain, in regard to the working contract, was in 
these terms — " Mr Wallace, I suppose you will understand 
the circumstances I am placed in at present. I have this day 
tiansfeKTsd my bargain with you for the carting of the tank 
to Mr Bobert Alhui, Glasgow, as he has bought our horses 
and carts. The carting will be carried on the same as at 
present, under my observation. (Signed) James Hamilton. 
P.&— After this date you will pay Mr AlUn the money, or 
me, by his order— J. H." Finds that the petitioner gave 
Hamilton a guarantee for the rent of the stable in 'which the 
horses were placed, and under that guarantee he paid the rent 
due at Martinmas, 1868: Finds all this is corroborated by 
Chalmers, the servant of Wallace, the contractor, who says in 
addition, that the whole entries in the books after 6th July 
were in the petitioner's name, and that the petitioner worked 
the oontraet for six months after that date: Finds it proved 
by WaUaoe, aoarter, that he was paid his wages by the peti- 
tioner ailer eth July, and that he stabled the horses, and had 
the key, after that date, as the petitioner's servant, and never 
after got orders or wages from the contract work from 
Hamilton: Finds that the change of name on the carts from 
MamUtan to AlUm is further proved by John Arohibald, a ser- 
vant of Hamilton's: Finds, upon the whde, that it is satisfac- 
torily proved that the horses and carts in question were sold by 
Hamilton to the petitioner some days before the price was paid, 
part being paid on the day of the sale and the balance on the 
OUi July; and that on the latter day the petitioner was sub- 
stitoted for Hamilton in the contract whidi he held from 
WaUaoe, and that he obtained the whole deliveiy thereof, 
which, in the circumstances, was practicable, and had posses- 
don of the horses and carts for three weeks before the date of 
the defender's pdnding: Finds that there is not sufficient 
evidence tending to show that the sale to the petitioner was 
fraudulent or ooUnsive, whatever Hanulton may have said, or 
that it was intended to withdraw the horses and carts fh)m 
we defender's diligence, or that the petitioner was a party to 
W such design: Finds, in these circumstances, that the sale 
MUtt 6oiia fide, even though no delivery had followed upon 
It, the property was passed to the petitioner, but that, as 
odivery did follow, as fru: as possible, the transfer by law was 
complete: Finds that the evidence led by the defender goes 
only to prove that he was a creditor of Hamilton's on a bill 
whidi he retiied, and that he obtained a amall debt decree for 



£12, under which tho poinding took place, and he admits that, 
when the poinding was executed, he saw that the name, 
"Hamilton," formerly on the carts, had been changed to 
"Allan:" Finds it proved by the oiEoer employed by the 
defender in the poinding that, at the time of its execution, he 
saw the pursuer s name on the carts, and on that account did 
not poind them, and that he was told by Hamilton that the 
horses had been sold to the petitioner, but the defender in- 
structed him, notwithstanding, to go on with the poinding; 
therefore recalls the Interlocutor complained of, decerns in 
terms of the prayer of the original petition, continues the 
interdict, and dedares the same perpetual: Finds the peti- 
tioner entitled to expenses, of which appoints an account to be 
given in, and remits the same to the clerk of Court to tax, 
and decerns. 

Note.— The former cose relative to this matter, decided by 
the Sheriff-Substitute and Sheriff, related to the point whether 
the pursuer, as having paid the rent to the landlord under his 
guarantee for Hamilton, had become clothed with the land- 
lord's right of hypothec as to the carts and horses, as to which 
it was held he was not. But that case has no bearing on the 
present, which relates solely to the poinding of the horses and 
harness, apart from the carts, which were not poinded at all. 
Some of the tolls, after Gth July, were paid by Mai^garet 
Hamilton, daughter of the seller of the horses, but the effect 
of that is taken off by the proof that the petitioner gave her 
money for the purpose of paying the tolls. There is some 
contradictory evidence, also, as to Hamilton having given 
orders about the horses after Gth July, and paid, for the first 
fortnight, the wages of the workmen; but, upon the whole, 
the weight of the evidence seems to prove that the petitiuner 
exercised all the real rights of property over them. Hamilton 
seems to have intended to continue a certain surveillance over 
the execution of the work connected with the contract, as pro- 
vided in his note of sale, even after 6th July; but th9 custody 
of the horses, and the charges of their keep, as well as the key 
of the stable, were clearly in the petitioner. 

Act. RoBEBT T, Macfablane, Ghu^w, and Alszaitdsb 
GuuBiE, Hamilton. 

AU, WiLUAM & Jakeb GcKBva, Strathaven. 



26th Sbftembsb, 1864. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Shebiffs Sib A. Alison and Stbathebn.) 

Poor— Thomas Elliot t;. M*Arthuii Bhothebs. 

Damages — Collaborateuni. — Action of damages hya work* 
man agaiiist a master for injury, dismissed, (/le injury 
having been occasioned by a feUow^workman. 

The defenders are merchants and agents for Liyerpool 
traders in Glasgow, and James M^ Arthur, residing in 
Glasgow, a partner of the firm, was called as a defender. 
The conclosions of the summons were as follows: — ^There- 
fore the defenders, the said M* Arthur Brothers, and 
James M'Arthur, ought to be decerned to pay to the 
pursuer the sum of £200 sterling, being damages sus- 
tained, and to be sustained, by the pursuer, and as 
solatium due to him by and through the culpable fiEiult, 
negligence, and gross carelessness or recklessness of the 
defenders, or their seryants, or others acting under them, 
and for whom they are responsible, while he, the said 
Thomas Elliot, was in the defenders' emplc^yment, on or 
about the 20th day of February last, and engaged in un- 
loading a brig laden with salt, and then lying at or near 
No. 9 wharf south side of the harbour of Glasgow, and 
occupied, at or near a stage or gangway loading from 
said brig to the quay, in landing tubs of salt into a 
truck, to be driyen by him, the said Thomas EUiot, along 
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Baid gangway to the shed at the said wharf, and while 
being so engaged a tub or boin was suddenly lowered 
withont due instruction, and in a culpable, negligent, care- 
lees, and reoklcM manner, on to said truck, by an 
engineman, also in the employment of said defenders, 
said tub or boin being attached to a steam crane on said 
wharf, whereby the said truck was thrown off the said 
gangway, along with the said Thomas Elliot, and fell 
upon the top of him, and caused him to sustain senous 
injuries on yarioua parts of his body, and particularly on 
the ribs of his left side, as also sereral cuts and toiises 
on his head, and particularly a serious wound or injury 
upon his right eye, by cause of which injuries the said 
Thomas Elliot was obliged to be conveyed to the Royal 
Infirmary on or about the 25th day of February last, 
and where he remained till on or about the 8th day of 
March thereafter, the said injuries upon his body being 
partially cured, and also by cause of which injuries to his 
right eye, as aforesaid, the said Thomas Elliot has been 
obliged since his dismissal from the Royal Infirmary to 
attend, and is still attending, the Eye Infirmary, No. 
76 Charlotte Street, and on account of which injuries the 
health and physical system of the said Thomas Elliot 
have been so severely affected as permanently to disable 
him and render him unable to earn a livelihood, with in- 
terest at the rate of five per centum per annum upon the 
said sum of £200 sterling from the date of citation hereto 
till payment, and with expenses. 

Appearance was entered, and the defence was set forth 
in the following minute: — 

1. A denial of the grounds of action libelled, and in 
particular a denial that the accident referred to in the 
summons, and consequent injury sustained by the pur- 
suer, was attributable to any fault, negligence, careless- 
ness, or recklessness on the part of the defenders or of any 
other person or persons for whom they are responsible, or 
that the defenders are in any respect responsible for such 
injury, and explained — 

2. That the occurrence in question, if not purely acci- 
dental, was the result of negligence or want of proper 
care on the part of the pursuer himself, while engaged, 
in common with hia fellow-labourers, in the operation of 
discharging the cargo of aalt referred to in the summons, 
for which, accordingly, the defenders are noways respon- 
sible. 

3. The pursuer was the party in charge of the truck 
by means of which the salt was being landed, and it was 
his special duty to see that the tub in which the salt is 
raised from the hold of the ship was properly placed on 
the truck, or, in other words, that the truck was so placed 
as to receive the tub in a safe and properly balanced 
position; but this he neglected, though duly warned 
on the occasion in question, and by allowing the tub to 
descend too near one end of the truck, the other end, at 
which he stood, was suddenly jerked up, and hence the 
accident. 

4. All the machinery and apparatus employed in con- 
nection with the discharge of said cargo having been in 
good order and condition, and in every respect fit and 
sufficient for the purpose if properly used by the pursuer 
and the other workmen engaged along with him in that 
common operation, the defenders are subject to no respon- 
sibility, even if any of the pursuer's fellow-laboureni were 



guilty of negligence, or carelesBness, or reckleBBDeas, which 
is not admitted, and oonaequently no relevant ground of 
action has been libelled. 

5. More particularly as the man in charge of the 
engine was working in concert with tiie pmsoar and 
others in the common operations of discharging the cargo, 
any n^lect, or want of care, or reckleflsness on his part, 
if any, would involve no grounds of re^xxiaibilify on the 
part of the defenders, and no other ground of liability 
being alleged, the defenders £U1 to be at once asaoilaed. 

6. The injury sustained by the poivaer is moreover 
greatly exaggerated, and the claim set up extravagant, 
even had the defenders been to blame, which is denied. 

The record having been ckned, and parties heud, 
the Sheriff-Substitute pronounced the following Inte^ 
locutor: — 

Having heard parties* procioaton on the closed xeooid, 
Finds it UbeUed that the pursuer was injured on the oocssian 
set forth in the sammons when in the defenders* emplojmsiit 
discharging cargo from a brig laden with salt^ then lying st 
the south side S. Glasgow harbour, and while he was ooenpied 
at or near a stage or gangway leading from said biig to the 
quay, in landing tubs of salt into a truck to be driven by him, 
in consequence of a tub being suddenly lowered without due 
instruction, and in a culpable, ne^igent^ and careleas msnoer 
on to said truck by an engineman, aSao in the defendec^ em- 
ployment — the tub having at the time been attached to » 
steam crane on the quay — whereby the track which was being 
loaded was, along with the pursuer, thrown off the gangway, 
the trudc falling upon him as stated: Finds that there is not 
in the summons any allegation that the appliances provided 
by the defenders and used on said occasion were insnfficieot^ 
or that said engineman was unskilful: Finds, in these dream- 
stances, that as the engineman and the pursuer wen smid- 
taneously engaged in the defenders' service in the oommoa 
work of discharging said vessel, they were ooUabocateon^ and 
for the enginemaiTs &ult the defenders are not respoosibk; 
therefore sustains the defences, and assoihdes the defeaden: 
Finds the pursuer liable in expenses; allovrs an account 
thereof to be lodged, and remits the same to the auditor to 
tax and report, and decerns. 

NOTX.— The esses JUid and M'Ouire v. BarUmtkUl Ctai 
Oompafip, 17tb June, 1858; House of Lords, SO JwriM, p. 597, 
rule the present There an engineman at a coUiary was tfae 
cause of the ooourrenoe out of which the action arose,* and 
here the same descriptiott of workman appears to have 
occasioned the pursuers injury. They ware fellow-worimMii, 
and doing common work agreeably to the definitioii given in 
the cases dted. "It is not necessary for tiiis porpose thst 
the workman causing, and the workman sustaining, the injury 
should both be engaged in performing the same or shailsr 
acts. The driver and guard of a stage coach — the steenmsa 
and rowers of a boat — the workman who draws the red-hot 
iron from the forge and those who afterwards hammer it into 
shape— all are engaged in one common woik. So in this essa 
as to the engineman and tfae miners — ^they are all oontribntnig 
directly to the common object of their employer in biingiag 
the coal to the sorfsoe." Per Lord Cranworth, 80 /arttf, 
p. 605. 

The defender appealed, but the Sheriff adhered. 

Act. J. H. Watkihs. ail Damn:. Fobbis. 



29th Septucbbb, 1864* 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(SHKBiFrs Sib A. Alisoh ahd Smith.) 

Georqe Simpson v, John Walker— e/ 1 contra. 

Sale — Contract — Weights and Measures Acts — 6 Geo. 
IV., c. 74—6 and 6 William IV., c. 63— What is a 
Bom^Wheat and oats were told m stack far a dsa^ 
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««m, each stack being guaranteed to cantaina certain ntint- 
her of ^^ bolls of good kept^^ grain; on being thrashed out^ 
a deficiency was alleged in the number of bolls in weight 
— Held (1), that under the Weights and Measures Acts 
nothing is said of a boll^ as a measure, and it is left 
uncertain what its weight is; (2} In Glasgow and 
neighbourhood, a boll of thrashed wheat is considered to 
be four b^ishels of sixty lbs., equal to 240 lbs., and a 
measured boll of thrashed corn as six bushels of forty 
lbs, each, or 240 lbs,; (S) In Glasgow, thrashed wheat 
is sold by (he boll of 240 lbs., and '' a boll *' of wheat 
or oats means 240 lbs., unless measure is mentioned; but 
(4) When wheat or oats is bought or sold by the boll, 
without mentioning weight or measure, measure is only 
guaranteed; (5) That it is customary to seU wheat and 
oats either by weight or measure, and if in stack, by 
measure, and not by weight; (6) That grain bought in 
stack, the quantity guaranteed must be held as so many 
bolls by measure. 

George Sikpsok, civil engineer in Glasgow and a farmer 
at Milton Farm, raised an action against John Walker, 
&rmer at Eastfield, near Springbum, on 7th Jnne^ 
1861, for payment of £175, the price of certain quantities 
of wheat and oats sold and delivered; and on 17th June 
the same year, John Walker raised an action against 
George Simpson for payment of £100 Ss 8d, the price of 
wheat and oat straw sold and delivered by him. Appear- 
ance was entered in both actions, and they were conjoined 
on 20th November, 1861. 

Simpson pleaded— (1) The defender having made the 
purchases referred to, at the prices stated, is resting- 
owing the balance sned for; (2) The defender having 
taken possession of nine stacks of oats, and eight stacks 
of wheat, and having proceeded to thrash and dispose 
hereof, without objection or intimation of any discrepancy 
in the number of wheat and oat stacks respectively, 
most be held to have been acquiesced in; (3) Non con- 
stat that there was any deficiency in the produce of the 
stacks purchased and sold; (4) But esto, that there was 
any such deficiency, the stacks having been taken pos- 
session of, and thrashed out, and the produce disposed of 
without any objection or opportunity afforded the pursuer 
for testing the quantity, quality, or weights, all claim for 
alleged deficiency is excluded; (5) In terms of the ac- 
ceptance, the pursuer was entitled to have the benefit 
of the value of any ^^weaks" or less perfect produce set 
against any deficiency or produce otherwise; (6) The 
other daims set up, so far as not denied, being credited 
and extinguished in the other action, &11 to be disal- 
lowed here. 

Walker pleadedr^(l) By the contract betwixt the 
parties, the pursuer having guaranteed that there was a 
specified quantity of wheat and oats in the stacks pur- 
chased from him by the defender, he was bound to 
deliver the quantity so guaranteed before being entitled 
to the balance of the purchase price; (2) The stacks 
purchased by the defender not having turned out the 
quantities guaranteed by the pursuer, the latter must 
allow the defender a deduction from the purchase price 
far the deficiency in quantity undelivered; (3) The de- 
fender having sustamed a loss upon the pursuer's failure 
to deliver the number of stacks of wheat purohaaed from 



him, this loss the pursuer is bound to make good to the 
defender; (4) In tEe whole circumstances, the pursuer, 
being indebted to the defender, in place of the defender 
to the pursuer, decree of absolvitor ought to be pro- 
nounced, with expenses. 

The record having been closed, a proof allowed and led, 
and parties' procurators heard, the Sheriff-Substitute pro- 
nounced the following Interlocutor: — 

Having resumed consideration of this conjoined process, 
with the proof and prodoctionSi and having heard parties' 
procorators thereon, Finds that, on or about the 28th Jan., 
1861, the party John Walker purchased from the party Geo. 
Simpson six cows at the price of £68, which sum the party 
Walker paid at the time of purchase: Finds that the cows 
were to be delivered in a short time after the sale, but as 
disease broke out among Mr Walker's cattle, he requested 
Mr Simpson to retain the cows and dispose of them as he best 
could, Mr Walker to pay any loss that might be caused on the 
sale, and accordingly, early in the month of February, Mr 
Simpson sold off five of the cows to Mr Malooihn Static, cow- 
feeder in Glasgow, for £55; and he admits on record that 
there was no loss on the sale of these five cows, but the sixth 
cow was not sold by Mr Simpson, as it was unwell, and it 
ultimately died in Mr Simpson's possession — Mr Simpson 
only claims £i as the loss on this cow: Finds that, on 8th 
April, 1861, the party Simpson sold to the party Walker, for 
the sum of £425, seventeen stacks, then standing in his stack- 
yard at Milton farm, and represented by him to consist of 
nine stacks of wheat and eight stacks of oats, Mr Simpson 
guaranteeing that there were twenty-one bolls of well kept 
wheat in each stock of wheat, and twenty-one bolls of well 
kept oats in each stack of oats, Mr Walker to get Mr Simp> 
son's bam and mill, if required, when thrashing the com and 
making it ready for market, and to pay him £250 then, and 
the remainder of the price on lat June following, but Mr 
Simpson gave no guarantee that the wheat or oats were to be 
of any particular weight per bushel or boll: Finds that after 
the bargain was concluded Mr Walker, in terms thereof, paid 
£200 to Mr Simpson by cheque, lOs in cash, and Mr Walker 
was credited with £50 to make up the sum of £250, and with 
the amount of an account due by him to Mr Simpson of £13 
lOa, which Mr Simpson discharged, and which is No. i of 
No. 11 of process. Mr Simpson then gave Mr Walker a 
receipt for tho £250, No. 3 of No. 11 of process, and in which 
way Mr Walker was repaid the £63, being the prioe of the 
six cows bought by him on the 2Sth January, 1861: Finds 
that when the seventeen stacks of com were taken possession 
of by the party Walker, it was discovered that only eight 
were wheat and nine oats, and Mr Walker daims a sum of 
£4 7s 8d, being the difference of value between wheat and 
oats, and the party Simpson's procurator at the debate did 
not dispute this daim: Finds that the party Walker has 
failed to prove that the stacks of wheat and oats did not con- 
tain twenty-one bolls of well kept com in each stack as 
guaranteed: Finds, therefore, that the party Simpson, under 
the action at his instance, is entitled to the price of the 
seventeen stacks of wheat and oats, being £425, under de- 
duction of the sum of £250 paid on 8th April, 1861, and of 
£4 7b 8d, the difference in value between a stack of wheat 
and one of oats, being a balance of £170 12b 9d in the 
party Simpson's favour: Finds that at the time of the sale 
of the seventeen stacks of com, it was part of the con- 
tract that the seller, the party Simpson, was to get the straw 
of one of the stacks of wheat at the market prioe, lees cartage^ 
and it is proved that the party Walker delivered in Mr Simp- 
son's yard 5 tons 4 cwt. of straw, which, at the market rate 
less cartage of 41s 8d per ton, amounts to the sum of £10 
168 8d: Finds that this five tons and four cwt. of straw was 
more than the produce of one stack of wheat, but it is not 
proved that the party Simpson objected to the quantity or 
offered to return the overplus till 29th August, 1861, when 
his agents wrote to the party Walker the letter No. 11/7 of 
process: Finds that the party Simpson admits that the party 
Walker, on 14th May, 1861, sold and delivered to him three 
loads of oatmeal at the rate of £2 2s 6d per load, which 
amounts to the sum of £6 7b 6d, and on 20 th May, 1861, six 
bolls of oats at the rate of £1 Os 9d per boll, which amounts 
to the sum of £6 ia 6d: Finds that the party Walker has 
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fftOed to prove that lio sold and delivered to the partj Simpeon 
the straw of the nine stadu of oats above referred to, and 
for which he claims £77 as the agreed on price: Finds that 
the party Walker admits that he purchased from the party 
Simpeon certain malloable iron pipes, and a ton of potatoes, ' 
amounting, conform to aooouot No. 10/8 of process, to the 
sum of £6 1 5s: Finds that the party Simpson has failed to > 
prove that he kept the cows sold by him to the party Walker 
for three weeks, or for a longer period than is usual for a 
seller to do in such transactions: in law, Finds that the party < 
Kmpson having allowed the party Walker to leave the 5 tons ' 

4 cwt. of wheat straw in his yard and for his use, without 
objection or offer to return the overplus from 8th April to 
29th August^ he is bound to pay its price: Finds that the 
party Widker having agreed to pay the party Simpson for any ' 
loss that might arise from the sale of the six cows, he is liable i 
for the £4 claimed by Mr Simpson as loss on the cow which { 
was unsold, and which afterwards died: Finds, therefore, that, | 
under the action at his instance, the party Walker is entitled \ 
to £10 16s 8d, being the price of the 5 tons 4 cwt. of wheat \ 
straw; £6 7s 6d, the price of three loads of oatmeal; £6 48 6d, ' 
the price of six bolls of oats under deduction of £6 15s, the 
price of the malleable iron and potatoes; and £4 for the loss 
sustained on the transaction with regard to the cows, leaving 
a balance of £12 13s 8d in favour of the party Walker, which 
balance of £12 13s 8d, being deducted from the sum of £170 
12s 9d due to Mr Simpson, under the action at his instance 
against Mr Walker, leaves a baknoe of £157 19s Id, with 
interest in terms of the condosions of the summons; and in 
the action Walker r. Simpton assoilzies the defender: Finds 
the party Walker liable in the expenses of this conjoined 
process, of which appoints an account to be given in, and 
remits the same to the auditor to tax and to report, and 
decerns. 

NoTi. — ^The principal point in dispute between the parties 
in tins conjoined process has referenoe to the guarantee that 
each of the stacks, whether of wheat or of oats» should contain 
twenty-one bolls of well kept com. The cmtu of proving that 
they did not contun this quantity clearly lay upon the pur- 
chaser, Mr Walker. A boU is a measure consisting of four 
bushds as regards wheat, and six bushels as r^^s oats, and 
both these grains varying in weight according to quantity. 
Mr Walker has attempted to prove that a boll, either of wheat 
or oats means 240 lbs., making a bushel of the former wdgh 
60 lbs., and of the latter 40 lbs. He has shown that it is usual 
in tiie Glasgow market to sell wheat by that weight, and to 
call it a boll, but has entirely failed to show that it is a %mi- 
versal custom, or that it applies to com of either description 
when sold in tiaek. Mr Walker has not attempted to lead any 
evidence that the stacks did not contain twenty-one measured 
bolls, and he does not pretend to say that he got any guarantee 
that either the wheat or oats should be of any particular 
weight. The next important point in depute is with regard 
to the alleged sale of the straw of the nine stacks of oats by 
Walker to Simpeon. As this sale is denied by Mr Simpeon, 
the ontu of proving it lay with Mr Walker. The evidence is 
conflicting; but the Sheriff-Substitute thinks Mr Walker has 
failed to establish this sale. In both of the above points of 
this case Mr Simpson has been successfuL As to the transac- 
tion about the cows, Mr Simpson daims £G 6b for three weeks* 
keep of the six cows, and £4 for loss on one of them named 
*' Glasgow.'' From the proof, it appears that these cows were 
sold to Mr Walker on 28th January, 1861, and five of them 
were re-sold to Mr Stark on the first week of Febraary. Mr 
Simpeon therefore had these five in his possession for a very 
short time after the original sale to Mr Walker, and it is 
proved that it is usual to keep cows so sold for a short time 
without charffing anything for their keep. On the other hand, 
Mr Simpson lost more than he claims on the sixth cow, which 
never was resold and ultimately died in Mr Simpson's poesess- 
sion, but from the way the daim for this cow was niade on 
record, the Sheriff-Substitote does not think that he can award 
any more than the £4 claimed for this loss. Mr Simpson has 
also been unsuccessful in resisting the claim for the price of the 

5 tons 4cwts. of wheat straw. He admits that under his bargain 
he may have been\bound to take the wheat stacks, but that 
the quantity left for him was double the produce of one stack; 
the Sheriff-Substitute, however, thinks that as he allowed the 
straw to be built up in his yard, and never offered to send 
the overplus to Mr Walker till 29th August, h^ ought to pay 
for this straw; his agent offered at the debate to pay for half 



of it As Mr Simpeon has been suooeMful on the prinoipd 
points in dispute, and has not been indemnified for the whole 
of hii loss on the transaction with regard to the cows, he is 
found entitled generally to the expenses of prooess. 

Both parties appealed, and after repeated heariags, 
the Sheriff pronoanoed the following jadgmait: — 

Having heard parties* procurators at great length at differ- 
ent diets, under their mutual appeals, upon the Interiocator ap- 
pealed against, and made avizandum with the debate, and con- 
sidered the record, along with the proof adduced by both parties, 
and advised the conjmned actions and whole process. Finds tint 
the summons in the action at the party Simpson's insteooe, whidi 
was the leading process, concludes for payment of a sum of £175 
as the balance of the price of nine stacks of wheat, and eight 
stadcs of oats, purchased by the defender Walker from the 
pursuer on or about 8th April, 1861, for the sum of £425 ia 
all, at the rate of £25 a stack, after deduction of £250 paid to 
account thereof at the time of the purchase: Finds that in tho 
condescendence it is explained that it was eight, and not as 
stated in the summons, nine stacks of wheat, and nine stacks 
of oats, in place of eight stadLS, as stated in the wwamaoM, 
which Uie defender purchased and took possession oi, but ss 
the price of each stack was the same, this does not afifect the 
cumvlo amount concluded for: Finds that the o(mtract was for 
seventeen stadu in all, nine of wheat, and eight of oats, 
written mittives which passed between the parties, and under 
a guarantee that in each stack there vras twenty-one bulk 
Finds that the pursuer Simpson, when examined as a haver, 
identifies the offer and acceptance produced by the de- 
fender, but states that the offer prefixed to his aooeptaaoe is 
not the original ofler which was sent to him, but a copy, and 
the r«d one had been lost: Finds that the oWet, which if 
dated 4th April, 1861, and addressed by the defender to the 
pursuer, is in the following tenns: — " ^, I hereby oiler to 
pay you the sum of £425 sterling for seventeen stadbi stand- 
ing in your stack-yard, your property— nine of them ia wheat, 
and eight of them is com. You guarantee there is twenty- 
one bolls of good kept wheat in each stack of wheat, and 
twenty-one hSh well kept oom in each stack of com, and I 
am to get the use of your bam and mill, if required, when 
thriving it, and I am to pay. you £250 steriing onyoor 
acceptance of this offsr to account of the above sum, and the 
remainder by the first of June next. I am, et& (signed), 
John Walkbb:" Finds that the pursuer's acceptance <2 this 
offer, which is dated 8th April, is in the following tenns:^ 
" I aocept your offer for seventeen stacks belonging to me at 
Milton farm, it bdng understood that should any stack con- 
tain more than twenty-one boUs I am to get credit for the 
surplus set against any stack or stacks that does not contain 
that amount, all weaks also to be credited according to value 
in like manner. I am also to receive the straw of one stack 
of wheat, less the cost of carriage, at the maricet rale. 
I acknowledge receipt of cheque for £850, cash paid 
to me, and the balance, one and fifty, to be paid on 
first June next. I am, (signed) George SncFsoir:" Finds 
that, in defence against this action. Walker alleges that 
when he took possession of the seventeen stacks specified ia 
the missives, he found that, instead of there being nine stada 
of wheat and eight stacks of com, as stipulated for, there were 
only eight stacks of wheat, the remaimng nine stacks being 
oats, and he claims a deduction from the price on that aooooat 
of £4 7s 3d, being the difference realised on the prices of the 
two kinds of grain — ^between a boll of wheat and a boll of oats: 
Finds that this deduction firom the price was not disputed by 
the pursuer, and falls to be allowed: Finds that the defender 
farther alleges, in defence, that the eight stacks of wheat taken 
possession of by him, vhen thr<uhedf produced only 149 boUs, 
allowing 240 lbs. weight to the boll, and the nine stacks of 
com yielded only 142^ bolls, allowing 240 lbs. to the boU, or 
291 bolls in all between the two, at these weights per boD, in- 
stead of 857 boUs, as guaranteed under the contnu^ there 
being thus a deficiency of 654 ^^ which, at the aversge 
price of £1 38 2|d realised by him for the wheat and oats, 
amounts to £75 188 9d, which sum he claims as a farther de* 
ductlon from the prioe of the stadcs oondnded for: Finds it 
pleaded by the pursuer, in answer to this daim for deduction 
of £75 odds, that as the grain was sold in stack for a slump 
sum at 80 much each stack, without any guarantee as to weighs 
the defence founded on alleged deficiency of wdght is iznle- 
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▼ant, and thai as the defender took poeseaaion of the whole 
stacks and thrashed them ont, bj himself or his own servants, 
withont objection as to the quantity produced, and disposed of 
the produce without any communication with the pursuer, if 
the pTX>duce of the wheat and oats was less than what he anti- 
cipated, this must have been owing to carelessness on the part 
of the defender or his servants in the operation of thrashing, 
for which the pursuer is not responsible: Finds that besides 
this deduction claimed by the defender from the price of 
the stacks on account of deficiency, he has raised a coun- 
ter-action at his instance against Simpson, in which he 
claims, first, £10 16s 8d as the price of six carts of wheat 
straw, being the straw of one of the stacks sold to Walker, 
which were delivered to Simpson, in terms of the missive, on 
8tb May, 1861; secondly, the sum of £77 as the agreed on 
price of the straw of the nine stacks of oats alleged to have 
been sold to, and taken possession of by, Simpson, on 11th 
May, 1861; thirdly, the sum of £6 Ts 6d as the price of three 
loads of oatmeal, sold and delivered to Simpson, and £G 4s 6d, 
as the price of six bolls of oats, said sums amounting in emntUo 
to £106 ds 8d: Finds that the sums claimed in this counter- 
action are denied by Simpson to be due, with the exception of 
the last two items of £6 7s 6d, and £6 4s 6d, which are 
admitted, nnder the explanation that they were given in 
liquidation pro tanto of a counter-account owing to fc^impson 
for the keep and loss on some cows which had been sold to 
Walker, and some iron pipes and potatoes got by Walker, 
amounting to £17 Is: Finds that in the leading action at 
Simpwn s instance, seeing the grain was bought in stack and 
thrashed for a slump sum at so much each stack, under a 
guarantee merely that there were twenty-one bolls of well-kept 
grain in each stack, the real question at issue is whether each 
of the seventeen stacks really contained twenty-one bolls of 
well-kept wheat and oats, in terms of the contract: Finds that 
as the whole stacks were taken possession of by the defender, 
Walker, and thrashed by him or his servants, without any 
interference on the part of the pursuer, the oniu of proving 
that the stacks did not each contain twenty-one bolls, or 357 
measured bolls in all, lay upon the defender: Finds that in 
determining the question it is necessary to ascertain what a 
hoU really means: Finds that the term boU means a measure, 
differing, however, in different places, both in England and 
Scotland, and that in the Mercantile Tables of Glasgow it is 
set down as weighing 240 lbs.: Finds that in the Act 5 Geo. 
IV., cap. 74, and in the Act 5 & 6 Will. IV., cap. 63, anent 
Weights and Measures, nothing whatever is said as to the 
measure of a boll, and it is left uncertain what its weight 
is to be held to be: Finds it proved that in Glasgow and its 
neighbourhood a boll of wheat, when thrashed, is regarded as 
a measure consisting of four bushels of 60 lbs. each, or 210 
Ibe. in all; and a boll of com, when thrashed, as a measure of 
six bushels of 40 lbs. each, or 240 lbs. in all: Finds it also 
proved that it is usual in the Glasgow Market to sell wheat, 
after it is thrashed, by weight; and that in Glasgow and the 
neighbourhood, where wheat, after being thnuhed, is sold by 
the boll, it is understood to yield 240 lbs. to the boll, or 60 
lbs. per bushel, and that when the expression a "boll" of 
wheat or oats is used, it is understood to weigh 240 lbs. unless 
measure is mentioned; but that when nothing is said about 
veiffht, and wheat or oats is bought or sold at so much per 
boli, it is only measure that is guaranteed: Finds it proved 
that it is customary to buy and sell both wheat and oats cither 
by weight or measure, and that when bought green or in atcuk 
it is common to sell by metuure, and not by weight: Finds 
that, in the present case, the wheat and oats were purchased 
b> the defender, Walker, in stack, and while unthrashed, for a 
dump sum, at so much per stack, without anything being said 
or guarantee given as to weight, the only guarantee being that 
in each stack there were twenty- one bolls of good, well-kept 
wheat or com respectively: Finds that there is no allegation 
by the defender on record, or any proof in process to instruct 
that the stacks did not each contain twenty-one measured bolls 
of well-kept wheat and com respectively: Finds, in these cir- 
cumstances, that, although a great amount of evidence has 
been led by the defender to show the way in which the grain 
was thrashed; that every care was taken in the thrashing and 
weighing it, and that notes of the weights and the prices realised 
for the wheat and oats were furnished to the pursuer, and that, 
calculating 240 lbs. to each boll, there was a deficiency, 
aooording to that weight and the prices reaUsed for the wheat 
and ofttB> to the amount of £75 ISs 9d, as claimed by the 



defender, yet such proof is irrelevant, in respect that the grain 
was not purchased by the defender in a thrashed state, but in 
stack, for a slump sum, and no guarantee was given that the 
wheat or oats was to be of any particular weight per bushel or 
boll, but merely that each stack contained twenty-one boUs: 
Adheres, therefore, to the Interlocutor under review on that 
point, finding that the party Simpson is entitled, under the 
action at his instance, to the price of the seventeen stacks, 
being £425, under deduction of £250 and of the aforesaid sum 
of £4 7s 8d, being the difference in value between a stack of 
oats and one of wheat, as admitted by the pursuer, leaving a 
balance of £170 12s 9d in the party Simpson's &vour, under 
the action at his instance: Finds that, in the countei>action at 
Walker's instance, the chief matter in dispute between the 
parties is in regard to the £77 claimed as the price of the straw 
of the nine stacks of oats alleged to have been sold to Simpson 
and taken possession of by him: Finds, upon this point, that 
the sale is denied in toto by Simpson, and that the evidence 
given by the parties themselves is directly opposite to each 
other, and there is no proof to instruct that the straw in ques- 
tion was sold to Simpson or interfered with by him, and that 
the evidence tends rather to show that it was to the witness 
TnmbuU, who swears that it was sold to him by Walker, along 
with some short straw, at £77 in all, and was carted away 
and sold by him to other parties: Finds that although this 
party TurabuU has since been convicted of reset of theft, there 
IB nothing in his testimony to render him unworthy of credit, 
if no proof has been led to contradict or cut down his evidence, 
or to instruct that there was any understanding between him 
and Simpson in regard to this straw, or that the latter had 
soM the same to Tumbull, or got any 1 C7 or money from 
him on account of it: Adheres, therefore, to the Interlocutor 
under review, on this point, findine that the sale of the straw 
to Simpson has not been proved: Adheres also to the Interlooa- 
tor in regard to the £10 16s 8d as the price of the six carts of 
wheat straw delivered to Simpson in terms of the contract for 
the seventeen stacks, and that for the reasons stated by the 
Sheriff- Substitute: Adheres also to the Interlocutor under 
review, so far as regards the sum claimed by Simpson for the 
keep of the cows and loss sustained by the one that died, and 
also as regards the other items between the parties, for the 
reasons stated by the Sheriff Substitute, thus bringing out a 
balance in favour of the party Walker, under the action at his 
instance, which being deducted from the sum found due to 
Simpson in the action at his instance, leaves a balance due to 
Simpson, upon the whole transactions between the parties 
under the conjoined actions, of £157 19s Id, for which, with 
interest as concluded for in the summons at Simpson's instance, 
decerns against the party Walker; and upon the question of 
expenses, adheres to the Interlocutor under review, for the 
reasons stated by the Sheriff-Substitute; therefore, upon the ■ 
whole, dismisses the appeals for both parties, and deoenis. 

For Simpion^WiLhiAM Bdbns. 

For WaUter-^ows Stbaohak. 



4th Ootobeb, 1864. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(Db Babclat.) 

The Central Railway Company i;. John Thomson. 

Railway Company — Railway Oauaes Consolidation 
(Scotland) Act, 1845— Penalty— TraToUing without 
a ticket. — A party travelled on the seeond'ckua car* 
riage of a railway company in mistake for a third; at 
the end of his journey he offered third-class fare; this 
was refused, and he was prosecuted for travelUny 
without a ticket — circumstances in which held that the 
traveller was not liable in the penalties. 

The accused is prosecuted under the 96th sect, of the 
Railway Clauses Consolidation (Scotland) Act, 1845, for 
the penalty of two pounds and costs, for trayeiling from 

L* 
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Lftrbert Janotion to Perth in a flecond-claas carriage 
witboot haTiDg previooaly parchased a ticket to entitle 
him to do ao^ knowingly and wil/ulfy^ and with intent to 
avoid the payment of the fare which he ought to have paid 
for $0 travelling. 

The iacti are these: — ^Thomson, a cattle-dealer, in 
Perth, entered, witboat a ticket, a second-class carriage 
in the mail train at Larbert, and was oonyeyed to Perth. 
He had been drinking, if not absolutely drank, and 
states he was in a great harry to get into the train, and 
thought he had jumped into a third-class carriage. 
There was a third-class carriage, but only from Edin- 
burgh and Glasgow, attached to the train, but no 
tickets could be got for such third-claas at Larbert. On 
arrival at Perth he did not pretend to have a ticket, but 
offered at once to pay, as a passenger, for the third-class, 
in which class he usually travelled; but which was refused 
to be taken, and he is now sued for the penalty. He 
was no stranger, and was well known to the guards, and 
he had money sufficient to pay the higher rate. 

There can be no question but that Thomson is liable 
for the seoond-claas iare. But it is not so clear that he 
is also liable in the penalty fw merely refusing to pay 
§m a seoond-dass fare. 

The clause libelled is highly penal, and must be strictly 
interpreted. It is obviously meant to prevent the 
fraudulent use of a railway by persons ^^ knowingly 
and wilfully, and With intent to avoid payment of the 
five." 

It was not contended that every person who travelled 
without previously purchasing a ticket, but who offered 
payment of the fare on arrival, was, in addition, liable 
in the penalty. The error is in the officials allowing 
auch persons to enter the carriage without first quali- 
fying themselves by the purchase of tickets. If, without 
any folsehood or deceit, a passenger at once offers to pay 
at the end of the tnuudt, the criminal intent is surely 
avoided. 

Thomson at once offered to pay for the fare of a 
third-class carriage, and the question is, whether his 
refusing to pay the difference for the higher grade 
renders him liable in the penalty for travelling ^^with 
intent to avoid payment of the entire fare f* 

Tbe Sheriff-Substitute concedes that a person who by 
any false means endeavours to travel in a higher class of 
carriage than his ticket enables him to enter — such as 
entering it against challenge, or by deception, concealing 
hiuiself in the carriage, altering tbe ticket, or passing 
from one carriage to another, or seeking to escape on 
arrival— might in all such cases be made liable in tbe 
penalty, as designing to defraud the company of the in- 
creased rate of fare applicable to the carriages in which 
he travelled, intending to defraud the company of the 
difference. But his doubt is, that where no false repre- 
sentation is made, or any deceit used, where the person, 
as here, is quite well known and law abiding, and 
having a ticket, or, what is equivalent, offering to pay 
the fare of a ticket, though of a lower grade, under the 
mistaken notion that he is not liable for the difference, 
can be brought up for the penalty applicable to an 
attempt to defraud as if travelling without paying any 
fkre. 

Take the case that Thomson had entered the third- 



class carriage at Larbert without a ticket (which, indeed, 
he could not have purchased there), and had offered 
payment of the third-class fare on arriving at Perth, 
he could not have been liable in the penalty; and it 
is not easy to see how a different result must follow 
because he got into a second-class carriage, and offered 
payment of the fare of a third. He may have, from the 
state he was in, made the mistake in ignorance. But, in 
every way, it rests with the pursuer to prove the intent 
to defraud from the beginning — ^that is, that Thomson 
intended to travel in a seoond-claas carriage at tbe cost 
of third-class fare. The civil daim is undoubted. Bat 
the Sheriff-Substitute has ever opposed the intervention 
of the criminal law to enforce mere civU claims. 
Act. Jameson. Alt. Scott, 



[8th Ootobbb, 1864. 

SHERIFF COXJBT, PERTHSHIRE— PERTH. 

(SHEBim GoanoN Ajn> Da Babclat.) 



Thomas Rot v. Robsbt Duff. 

Landlord and Tenant — Sequestration eurrente termwo.— 
Circumstances in which a landlord was held justified in 
applying for and executing sequestration eurrente ter- 



The defender was a draper in Perth, where he had two 
shops. He intended to give up one of them, and to 
snb-let it for the remainder of the year. With this 
view, he advertised a sale of the stock in the shop. Tbe 
landlord thereupon demanded security for bis carrent 
rent, which was refused. He then applied for seques- 
tration, which was obtained and executed. The tenant 
consigned the rent, and the sequestration was removed. 
A record was made up, and proof led of the circum- 
stances which was pled in justification of the application 
for and execution of the sequestration. 

Thereafter the Sheriff-Substitute pronounced tbe fol- 
lowing Interlocutor: — 

Having heard parties' procurators, and made aviandam 
with the procees, Finds that the merits of the action have 
been satisfied by payment and consignation, which Utter 
allows tbe pursuer to uplift: Finds, under the proved dream- 
stances, tbe sequestration was justified: therefore, finds the 
defender liable in expenses, and remits the account thereof to 
the auditor to tax and decerns. 

NoTB. — Perhaps the case is a hard one. The defeDdQr*s 
solvency seems beyond all question, and the stock subject to 
the hypothec of the pursuer is proved to have been most 
ample. NoTeriheless, the rule of law is very clear; and so 
long as a party only demands his legal rights, he cannot be 
held in the wrong. 

Where a shop is let for retail, the tenant is entitled to 
exercise his right of retail in the utual and ordinary msaser 
of such business; but not to exercise any unusual or extrU" 
ordinary mode of disposing of his stock. The subjects sre 
let for tbe gradual disporal of the stock, under tbe under 
standing that a corresponding addition will be made to com- 
pensate the like substraction. Even these annual lustrations 
uuder the name of ** cheap sales," may be tolerated, whidi 
change of fashion and season imperativdy demand, sod 
where new stock takes tbe place of the old; but a ** clearing 
sale,** either by vendue or by retail, where tbe aimoonoement 
is to **give up butiness," and the '*whoU stock to be soldtf 
without reserve," is not the usual and ordinary mode of doing 
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boainese, nor the purpose for which the shop was leased. 
The sensatioaal anDounoement of the defender was sach as to 
ezdte alarm, and before publishing which the defender would 
have done well to have satisfied the landlord and got his 
consent. 

In addition to the above-quoted words, the still more 
ominous words were added — *' Great reductions have been 
made in order that Uie whole may be immediately dbposed of. 
An early call will seoore bai^^ains/* A landlord is not bound 
to know the extent and value of the rolling stock in his 
ienant*s premises, or the manner in which he carries on busi- 
ness with the ebb and flow of goods. That the defender had 
another shop, between which and the pursuer's shop an inter- 
change of stock took place, would rather add to the entangle- 
ment of the case, as the pursuer was not bound to get into 
collision with a competing landlord. The identity of stock 
might not be free from difficulty, and if he had ventured to 
carry back stock in John Street, the landlord of that shop 
might have made reprisals of stock in Methven Street. 

This was appealed, and after a hearing the Sheriff 
pronounced the following judgment: — 

The Sheriff having heard parties* procurators on the defen- 
der's appeal, and made avizandum with and considered the 
proof and whole process, affirms the Interlocutor appealed 
from, and decerns. 

Note. — ^There is no doubt that a landlord who adopts the 
precautionary measure of a sequestration for rent not due but 
only current, as laid down in tho case of Gordon v. Suttie, 
" muMt ehow good cause for it" or he will certainly have to 
bear the expense of it himself. The present case is a very 
peculiar one, and the Sheriff thinks that the circumstances 
onder which the pursuer applied for sequestration were such 
as to justify that step, especially as the defender refused to 
find caution for payment of the Whitsunday rent. The sale 
of the defender's stock of goods, which was so conspicuously ad- 
vertised, was of such a chuacter as to lead the pursuer naturally 
to believe that the defender intended to sell off all the goods in 
his shop, and if the defender did so, the pursuer would then be 
left without the usual security upon which a landlord relies for 
payment of his rent. There is no doubt that the defender 
contemplated selling off all his goods in the shop leased by 
him from the pursuer, so as to give possession to a new tenant 
even before the term of Whitsunday. In these circumstances, 
it is thought that although the defender s personal security 
may now properly be regarded as having been such as to 
leave little ground for apprehension as to the ultimate pay- 
ment of the rent, still the pursuer at the time was justified in 
preventing the possibility of the real security which he had in 
virtue of his hypothec from being defeated by a sale advertised 
in such pressing and peremptory terms as that notified by the 
defender. 



Act. M'Lbish. 



AU, Jahesoit. 



10th Ootobbb, 1864. 

SHERIFF COURT, RENFREWSHIRE— GREENOCK. 

(Shebipvb Fbassb and Teknint.) 



Wright, Dick, & Co. t>. Dunlop and Others. 

Shipmaster, powers of— Stores— Home port.— TA^ master 
of a barque^ having a ship^s-husband, ordered stores in 
a home port,^ The master died, and the store merchants 
raised an action against the shipowners for the stores 
supplied to the master — Held that it was not proved 
that the master had special powers to order goods in a 
home port; and that his having done so did not render the 
owners liable, and action dismissed. 

The pmsuers, ship-store merchants in Glasgow, sued 
the defenders, shipowners in Greenock, for £19 14s 9d, 



for stores furnished to BIyth, master of the barque 
Wolverine, belonging to the defenders, while at Glasgow. 
The defence was, that the stores were not sapplied on 
the order of the defenders or their ship^s-husband, but 
solely on the order and responsibility of the master, who 
is now deceased. 

A record having been made up, and parties' procu- 
rators heard, the Sheriff-Substitute pronounced the fol- 
lowing Interlocutor :— 

The Sheri6f-Substitute, having heard parties* procaraton on 
the import of the concluded proof and whole cause, Finds it 
proved, in point of fact, that the articles in the acooont sued 
for were ordered by the deceased Peter Blyth, master of the 
barque Wolverine, from the pursuers, and that the defenders) 
the owners of the sud ship, did not give any authority to the 
said Peter Blyth to order the said articles, or to the pursoer 
to furnish the same: Finds that the said articles were for* 
nishings for the use of the cabin during the voyage, or for the 
said Peter Blyth on his own account, to be sold by him to the 
meo: Finds it proved that the said Peter Blyth received from 
the owners of the Wulverine an allowance of £5 per month 
for cabin stores: Finds it proved that the defender. Robert 
Dunlop, was in the practice of acting, and at the time that 
the furnishings were ordered was acting, as ship's-hnsband, or 
managing owner of the Wolverine, and that this was known 
in Glasgow to parties connected with shipping: Finds, in 
point of law, that while the master of a ship in a home port is 
entitled to order the common and necessary repairs azid fur* 
nishings of naval stores and daily subsistence for a ship so as 
to bind both him and the owners, that this power to do so 
does not extend to extraordinary repairs, or to the victualling 
of the ship for a voyage: Finds that in the question raised 
under the present action, Glasgow is to be regartled as the 
home port: Finds, in point of hkw, that the articles in the 
account sued for were not furnishings of the description that 
a master is entitled to order in a home port, without the 
authority or sanction of the ship*shuaband or managing 
owner, and, therefore, that the said Peter Blyth had not 
power to bind the owners of the Wolverine, or to render them 
liable for the furnishings sued for: Therefore assoilzies the 
defenders from the conclusions of the action: Finds the pur- 
suers liable in expenses, allows an account thereof to be 
lodged, and remits the same, when lodged, to the auditor of 
Court to tax and report, and decerns. 

NOTB.— The Sheriff-Substitute has adopted Mr Bell's de« 
Bnition of the powers of the master in a home port, supported 
as it is by the authority of Lord Abinger, as cited at page 104 
of Abbott (1 0th edition). The furnishings were cabin stores 
for the master, who, under an arrangement which is stated 
in the proof to be common, received from the owners a 
monthly sum for cabin money. They were not of the nature 
of repairs or of naval stores necessary for the voyage or of 
daily subsistence for the crew. They were not for consump* 
tion in the harbour, and there were no men living on board 
at the time. They were not of the description of necessaries 
for which the master possesses the power to pledge the credit 
of the owners in the home port. The pursuers do not seem 
to have made any inquiry as to the owners, but to have 
received the order on the credit and responsibility of the 
master himself. The advice given by LK>rd Tenterden to 
parties supplying furnishings to ships, were it followed, would 
render actions such as this unnecessary. He says (Abbott, 
p. 29): ~" Orders are received from the person, usually the 
master, in ap|>arent charge and custody of the vessel, against 
whom persoQftlly, unless at the time of dealing, he disclaimed 
all personal responsibility. The tradesman has a right of 
action; but if that be unsatLsfactory, as it frequently must be, 
he should, before he seeks his remedy against others, inquire 
for whose use and benefit his labour was given or his goods 
supplied; who were the immediate owners, absolute or tem- 
porary, at the time the orders were received; under whose 
authority the captain acted; whose servant or agent he was 
at the time he gave them; and he may save himself much 
trouble if, instead of relying blindly on the credit of the ship, 
or of the * owners of the ship,* he be advised to make all 
these inquiries before he sets to work or parte with the 
possession of his goods." It does not appear that there is any 
claim against .the owners in this case. 
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The pursuer appealed and reclaimed; thereafter the 
Sheriff pronounced the following judgment: — 

The Sheriff having conaidered the reclaiming petition fer 
the punnera, answers thereto for the defenders*, proof pro- 
ductions, and whole process, refuses the prayer of the par- 
saers* reclaiming petition, dismisses the pnrsaers* appeal, 
adheres to the Interlocutor of the Sheriff-Sabstitate appealed 
against, and decerns: Finds the pursuers liable in additional 
expenses to the defenders, and allows the same to be added 
to the account formeriy ordered to be lodged, and remits the 
same, when lodged, to the auditor of Court to tax the same 
and to report. 

NOTS. — The captain of a vessel in a home port has no 
power to bind the owners of a vessel for furnishings made 
upon his order unless he has express or implied authority; 
there was no express authority in the present cose, and the 
law does not imply such authority except in two cases — First, 
where there is no ship*s-huffbaad; and, second, where the 
furnishings are of such urgent necessity that there is no time 
to communicate with the shipVhusband. 

In the present case the furnishings were made at a home 
port. It is not material in this case to consider whether the 
furnishings were necessary; the sole question is, with whom 
did the pursuer contract? Express authority by the owner 
to the captain is neither averred nor proved. Implied 
authority there was none, because the only two conditions 
in which such authority could exist did not take place. 
There was a ship's-husband taking charge of the victualling 
of the ship, and of procuring all necessary furnishings. It is 
of no moment that the pursuer did not know this; bat besides, 
he has himself to blame, because he never inquired. In the 
next place, the furnishings were not of that urj^nt character 
which would justify the making them although there was a 
ship's-husband. They were furnishings to be used in the 
course of the voyage, and the voyage did not commence until 
at least four days after they were made. The pursuers had 
ample time to communicate with the owners or the ship's- 
hui»band before the vessel sailed. 

It does not appear from the proof very clearly what became 
of the articles furnished by the pursuers, nor who consumed 
them. The Sheriff is not aware of any decision by the 
Scottish Courts to the effect that if such furnishings bad 
been necessaries, and had been consumed by the crew in the 
course of the voyage, the owners would not have been liable 
though the furnishings were made by the order of the captain 
in a home port where a shipVhusband had been taking 
charge. That question, however, does not arise in this caae. 
The ground of action is different, and the proof does not 
afford the means of determining this point. 

Aa. Andbbw Boao. AU, E. & S. Nktll. 



12th October, 1864. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Shbbiffb Sib A. Alison and Stbathebn.) 



Mrs Hamilton and Husband, and D. B. !M'Gr£gor 
(Dickson Hamilton's Trustee), v, W. L. MTnuN. 

Deposit — Pledge. — Articles were deposited in security /or 
a specific purpose^ in terms of a letter holograph of the 
pledge. The specific purpose was not accomplished^ 
but other and subsidiary purposes having a similar end 
in view were begun. In on action for re-delivery of 
the pledge, the defence, that the subsidiary purposes 
were covered by the terms of the letter of deposit, 
repelled. 

This was a summary action for re-delivery of a gold 
watch and chain, and a silver watch, deposited in 
security with the defender. 

The petition set forth that the petitioner was induced. 



on the representation of the respondent, to deposit with 
him a silver watch and a gold Geneva watch and chain 
as security for the expenses to be incurred by him in 
obtaining sequestration of her son Dickson Hamiltou; 
that D. Hamilton & Co. and Dickson Hamilton were 
sequestrated on 14th April, 1864, and a trustee appoint- 
ed, but the sequestration had not been obtained by the 
respondent, nor had he incurred or become responable 
for any part of the expenses for which the estates were 
liable, or for which the watches and chain were deposited 
with him, and could not be retained in security by him. 
The respondent had refused to re-deliver up the watches, 
and had intimated his intention of selling them, and in- 
terdict was crayed against disposal of them and for re- 
delivery. Appearance was entered, and the defence was 
stated in a minute. 

Preliminary — No title to sue, the arUcles in question 
not being the property of the pursuer. 

On the merits^X denial of the whole ayerments in the 
petition; and, in particular, that the articles specified in 
the petition are or were the property of the pursuer, and 
that she has any interest in them, and averred that the 
articles in question belonged to Dickson Hamilton, ship- 
broker and coal merchant in Glasgow and delivered to 
the defender for the purpose of taking out seqoestratioii 
of his estates; that the pursuer employed a law agents 
and some steps were taken, but the only creditor (qualified 
to coucur in said petition) of the said Dickson Hamilton 
having declined, such proceedings were abandoned, and 
the defender, at the request of the said Dickson Hamil- 
ton, procured a trust deed in his favour, and, under this 
trust deed, entered upon the possession and management 
of his estate, and in the knowledge of the effects in 
question, and others held by the pursuer for her son, 
being his property, incurred considerable expenses in 
carrying out the provisions of the same, and in raisiog 
process of cessio bonorum at tho instance of the said 
Dickson Hamilton; that the defender also intromitted, 
as trustee, with the fuuds of the baukrupt, but to a very 
limited extent; that shortly after said trust deed was 
granted, by some means or other unknown to the defen- 
der, a petition for sequestration of the estates of the said 
Dickson Hamilton was presented, although in his state- 
ment of liabilities no creditor's name appeared who was 
qualified to concur therein; that the said Dayid Balder- 
ston McGregor was decerned trustee on said estate, 
whereupon he requested the defender to deliver over to 
him, as such trustee, the articles now sued for, and the 
defender agreed to do so upon receiving payment of the 
sums expended by him as trustee under the trust deed; 
that the defender is, and has always been, ready to 
deliver said effects to the trustee upon being re-paid the 
sums disbursed by him in connection with the said insb 
deed. 

The record was then closed. By Interlocutor of 13th 
lilay, 1864, the watches and chain were ordered to be 
deposited in the clerk's hands. 

Parties' procurators having been heard, the Sheriff- 
Substitute pronounced the following Interlocutor:— 

Having heard parties* procurators on the closed record, 
Finds it instructed by the writing No. 6/2 that the female 
pursuer de[)osited with the defender the watches and chain la 
question, as security for the exi>ense8 therein specified, be is 
therefore barred from challenging her title to claim restitution, 
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he liaTing dorivod his risrht qua depositary solely from her, 
therefore repels the prelimiDary defence; and, on the merits^ 
Finds that, as on 19th March, 1864, said watches and 
chain were placed in the defender's hands, '*as security 
for the expenses in the sequestration of her son, Mr Dickson 
Hamilton," these articles can he retained only for that 
pnrpose, and cannot he diverted to any other: Finds it 
stated in defence, that the defender had attempted to obtain 
sequestration of the pursuer's sou's estates, but had afterwards 
abandoned the attempt, on finding that he could not procure 
the requisite concurrence of a creditor, so no expenses had 
been incurred in the sequestration, in contemplation whereof 
■aid articles had been so deposited; and the explanatory state- 
ment, that expenses were incurred under a trust deed which 
the pursuer's son had granted in favour of the defender, and 
under a process of ceino bonorunif at her son's instance, against 
his creditors, is irrelevant, because the deposit did not apply 
to such expenses; therefore repels the defences, and appoints 
■aid watches and chain, which were consigned in the hands of 
the Clerk of Court, under Interlocutor of 13th May last, to be 
delivered up to the female pursuer as craved: Finds the 
defender liable in expenses, allows an account thereof to be 
lodged, and remits the same to the auditor to tax and report, 
and decerns. 

Note. — ^There are two principles which plainly rule the 
dedsion in this case. The first is that a party cannot be 
allowed to impugn the title of his own author, wherefore the 
defender's objection to the female pursuer reclaiming the pro- 
perty in question has been repelled; the second principle is 
that guarantees or deposits in security must be strictly con- 
strued and applied, on which account said property must be 
held (as expressed in the defender's own acknowledgment) to 
cover expenses in the intended but abortive sequestration 
alone, and may not be extended to cover the expenses of any 
other unexpressed and different proceedings. 

This vas appealed, and, after a hearing, the Sheriff 
pronoanced the following jadgment: — 

Having heard parties' procurators under the defender's 
appeal, upon the Interlocutor appealed against, and whole 
process, in respect the articles in question were lodged by 
Mr Hamilton with his mother, the female pursuer, and by 
har deposited with the defender in security of the expenses of 
the sequestration, in respect when the purpose feH off the 
defender should have returned the articles to the party from 
whom he got them, leaving her to account for them to her 
■on, from whom she got them, who is said to be Uie owner of 
them, and in respect articles impledged for a specific debt or 
purpose the right of retention is confined to that particular 
debt or purpose, and cannot be extended to other or subse- 
quent transactions, dismisses the appeal, and adheres to the 
Interloontor appeided against. 

Ad, J. B. Chbistib, for B. M'Cdlloob. 
AU, D. Lbvnox. 



14th Ootobeb, 1864. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Sib a. Alison avd H. Glassfobd Bsll.) 



F. A. Tamplin, and Mandatory, v. The Union 

SniP'BuiLDINQ Co. ^ 

Contract.— TTAae is an approved Billf 

In terms of a contract for building a ship, instalments 
were to he paid at certain stages of advancement of the 
vessel in approved bills. On the averment that one of the 
bills had not been approved of by a bank^ the progress 
of the vessel teas stopped. In an action of damages for 
breach of contract ,^ a proof was allowed of the circum- 
stances under which the bill was refused. Question — 
What is an approved billf 

The anmiDons in this action is oaUed the Union Ship- 



building Company, Glasgow, and three individaal part- 
ners named, '^at least the only individual partners of 
the said company known to the pursuer,*^ and concluded 
for £2000, as reparation for the loss, injury, and damage 
sustained by the pursuer through the defenders* failure 
and refusal to build, and complete, finish, launch, and 
deliver to the pursuer an iron screw-steamer, or vessel, 
of the description specified in a minute of agreement 
betwixt the pursuer and defender, dated 21^ January, 
1864, and relative specification therein mentioned, in 
breach of the said minute of agreement, and of the con- 
tract therein expressed, and here held as repeated, with 
the interest thereof, at the rate of five pounds per centum 
per annum, from the 8th day of May current, 1864, till 
payment, and with expenses. 

The record was made up by condescendence and 
defences. 

The clause in the minute of agreement, oat of which 
the present action has arisen, is as follows:— *' The 
said F. A. Tamplin does hereby promise and agree with 
and to the said Union Ship-building Company that he, 
the said F. A. Tamplin, shall duly pay to the said Union 
Ship-building Company, as and for the price and purchase 
money for the said screw steamer, the sum of four thou- 
sand four hundred and ninety pounds (say £4,490 ster- 
ling), such payments to be made by four instalments, at 
the times stated below, and in manner following, viz.: 
£750 (say seven hundred and fifty pounds) by approved 
bill at four months when the keel is laid; £750 by ap- 
proved bill at four months when the vessel is j^ted; 
£750 when the vessel is launched, and the balance of 
£2240 by approved bill at four months when the vessel 
is delivered over, with all certificates and documents 
necessary to enable the said F. A. Tamplin to register 
the said vessel in accordance with the law then in 
force." 

In Article dd of the pursuer's condescendence it was 
averred that on 1st or 2d March, 1864, the defenders, 
through their agents, Messrs William Gilchrist & Co., 
sent to the pursuer a certificate that the keel of the 
vessel had been laid. This was admitted. 

Art. 5— Of this date (Sd March, 1864) the pursuer 
transmitted to the defenders' agents his promissory note 
for £750 at four months from date in favour of the de- 
fenders' firm. This was also admitted. 

Art. 6— Of this date (4th March, 1864) the defenders' 
said agents acknowledged receipt by letter of the said 
promissory note ^^to account of screw-steamer now 
building for you" (pursuer), and thanked him for his 
prompt attention. The letter acknowledging receipt of 
the promissory note was admitted — quoad ultra denied. 

Art. 7 — ^The pursuer's promissory note was thus a bill 
or note approved by the defenders, and the method of 
payment selected by them. This was denied. 

Art. 8 — The said promissory note was retained by the 
defenders without objection till this date (9th April, 
1864), or for one month and five days. This was ad- 
mitted. 

Article 8d of the defenders' statement— It was, inter 
alia^ averred that in transacting with the pursuer they 
stipulated that the bills to be granted should be approved 
bills, that is, negotiable documents, such as could be 
readily discounted. Hence the agreement of parties 

l2* 
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expreealy provides that the bills to be granted shall be 
approved bills. 

Art. 7 — In writing for and receiving the pursuer's 
bill, the defenders did not accept, and did not intend to 
accept it as trae and full implement of the obligation 
relating to the bills, or manner of payment contained in 
the contract, but on the footing of that obligation sub- 
sisting entire; the defenders being unable to judge of 
the character and worth of the bill till it was actually 
offered for discount. This was denied. 

Art. 8.— At the time the defenders received the promis- 
sory note the rate of discount was high, and in order to 
save'tlio discount the defenders laid the promissory note 
aside, and did not present it to their bankers for discount 
till on or about the 7th April, 1864. It proceeds to aver 
that, on or about that date, they offer^ the pursuer^s 
bill for discount, but that it was declined. 

The pursuer's answer to this Article was, irrelevant, 
not known and not admitted. 

The pursuer pleaded^-The pursuer having sustained 
the loss stated through the defenders' breach of contract 
in question, is entitled to decree in terms of the conclu- 
tions of the summons. 

The defenders pleaded^'(1i) The pursuer having, in 
the first instance, failed to implement his part of the 
oontractt the defenders were and arc freed from the per- 
formanoe of their part thereof; (2) The defenders, not 
having committed any breach of contract, they are not 
liable in damages; (3) The pursuer having suffered no 
loss or damage through the actings of the defenders, the 
present action is unfounded in law; and (4) Generally— 
the defenders are entitled to absolvitor, with expenses. 

The record having been closed, parties' procurators 
were heard. The Sheriff-Substitute then pronounced 
the following Interlocutor: — 

Having heard parties' prooarators, and reviewed the whole 
prooees, before further answer allows the defenders a proof 
pro iU de jure of the averments contained in Article Stli of 
the statement of facts in the defences No. 7, and allows the 
pursuer a conjunct probation, reserving to allow him here- 
after, if necessary, a proof of the alleged loss and damage 
sustained by him; grants diligence against witnesses and 
havers, and appoints the cause to be enrolled in the Diet 
Roll of the 26th instant, to fix a diet of proof. 

NOTB. — It was contended for the pursuer at the debate, 
that, as the defenders had themselves asked for the pursuer's 
promissory noto for £750 in implement of said pursuer's obli- 
gation to grant ''an approved bill" to that amount when the 
keel of the vessel referred to io the contract, No. 8/1, was 
lidd, and for thirty-five days after its receipt, without objec- 
tion, it was irrelevant to allow them a proof that the note 
was not discountable;, and that the pursuer's circumstances 
were such that he must have known this at the time he sent 
it. The defenders, on the other hand, maintained that "an 
approved bill" was a bill that could be discounted, and that 
alt^ugh owing to the high rate of discount at the time, they 
allowed the note to lie over for some weeks before presenting 
it for discount, this did not bar them from intimating to the 
pursuer as soon as they had themselves ascertained the &ct 
that the note was not negotiable, and, therefore, could not be 
approved, or make it incompetent for them again to call on 
tiie pursuer to fulfil the condition of the contract, which he 
had as yet done only nominally, and not really. The point is 
of some nicety, and it therefore seems proper to ascertain, 
bafore further answer, the precise circumstances under which 
the bank refused to discount the note, and whether it was no 
better thon worthless paper. It was no doubt meant to be 
taken as payment of £750, and the rule in such circiimstauces 
is thus sUted by Mr Thomson in his work on Bills, p. 167, 
3d edit.:— "Where a creditor has taken a biU or note in 



payment, he cannot sue on the original debt till the bill or 
note has become due, and has not l^n paid, tca^ett it is hMwn 
at cmee to he bad^ or htu been returned to the origincd payee htf 
a party to whom he indorsed it without money passing, a»d 
remained ever since unpaid in the payee* e hands,** If the debtor 
may then be immediately proceeded against for the amount of 
his debt, notwithstanding his bill or note having been taken, 
it may be plausibly contended here that the defenders, to whom 
payment by "an approved biU" had been stipulated, wen^ 
a fortiori, entitled to call for such payment as soon as thej 
discovered that the one which had been made to them waa 
ineffective. "If the vender," says Professor Bell (Ohr., 
voL i., p. 41), "shall stipulate payment by a bill or an 
approved bill at a certain term of payment, the oonditum 
must be fulfilled in order to complete the contract; but the 
seller will not be suffered arbitrarily to reject a bill which 
ought to be approved. If it be one to which no reasonabla 
objection can be made, it is in England deemed a sufikient 
compliance. In Scotland we are accustomed to consider di»- 
counting as the teat." If the defenders fail to prove the 
averments remitted to probation, their defence will of oonrse 
fail altogether; if they establish them, the question will then 
come to be, whether, in the circumstances, locus penitentia aa 
regarded the pursuer's promissory note, was open to them. 

This Interlocutor was appealed, and after a hearing 
the Sheriff pronounced the following judgment: — 

Having heard parties procurators under the appeal, npon 
the Interlocutor appealed against, and whole process, for the 
reaBons stated in the following Note, adheres to the Inter* 
locutor appealed against, and dismisses the appeal 

Note. — As the Interlocutor here only allows a proof of a 
certain article of the defender's statement of facts, it would 
be premature to express any opinion on the merits of the 
case further than this, that the proof allowed appears to be 
relevant and material to the issue, and to relate to a matter 
in which parole proof to assist the Court in judging of m&- 
cantile language appears peculiarly valuable. Without going 
farther into the case, it seems suflicient to observe that it 
turns very much upon what is understood in mercantile usage 
to be meant by the words, "an approved bill;'* whether that 
means a bill approved of by the party who takes it, or a bill 
approved of by others, and which is discountable by the 
bank. The main object of the proof allowed is to throw light 
upon this point, and all the other pleas of parties, whether 
arising from the correspondence or the admissions on record, 
are expressly reserved entire. 

Act. J. Natsmith. Alt. W. B. Buchan. 



17th Ootobbb, 1864. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Mb Sheriff Glassfobo Bell.) 



Renkie'js Sequksteatiom. 
Gait, Jun.f & Houstoun, Competing for Trusteeship. 

Bankruptcy — ^Trustee — Competition. — Held that it is no 
objection to affidavits that the oath ?ias been taken be/ore 
a J. P. who is a partner of one of the competitors for 
the office of trustee. 

i TuE competitor Houstoun lodged the following objcc- 
' tious: — 

, 1 . The vote of the said Robert Gait, Juniw, aa manda- 
! tory of Crichton, Pollock & Co., Glasgow, is objected 
I to, in respect (1) That the said Robert Gait, Junior, had 
no mandate to vote; (2) That the oath or claim was 
sworn to before Robert Gait, Senior, the fiither and 
partner in business of the said Robert Gait-, Junior, and 
the said Robert Gait, Senior, is conjunct and confident 
with the said Robert Gait, Junior, and has an interest 
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io the fees or commission which may be payable to him 
if appointed trustee in this sequestration. Farther, that 
the said Robert Gait, Senior, is named as mandatory to 
act and rote for them in the claim for the said Grichton, 
Pollock & Co., and other creditors, whose claims are 
hereinafter objected to. Moreover, that the said Robert 
Gait, Senior, for the pnrpose of furthering the interests 
of his said son, as well as his own, personally waited upon 
all the creditors who supported the election of tbe said 
Robert Gait, Junior, as well as several of those who 
SQpported the election of this competitor, at their usual 
places of business, and canva^ed for their votes, even 
though informed that these had been already promised 
to this competitor, and upon the representation that he 
was a Justice of the Peace and a much more respectable 
and trustworthy person to be trustee than this com- 
petitor, and that it would save the creditors all trouble 
in going in search of a Justice elsewhere, he prevailed 
upon the said Grichton, Pollock & Co.^ and the other 
creditors whose claims and votes are hereinafter objected 
to (some of whom had previously pledged themselves to 
support the election of this competitor^ then and there 
to make out a statement of their claims upon blank 
form of affidavit which he carried with him and which 
were signed before him as magistrate, and at same time 
the said Robert Gait, Senior, procured the mandates 
in favour of himself and son to be subscribed by the de- 
poning creditors. In these circumstances this competitor 
objects to the oath of the said Grichton, Pollock & Co., 
and the creditors after-mentioned, in respect of the said 
Robert Gait, Senior, having disqualified himself by his 
actings and relationship from competently taking any 
depositions by the creditors in question, and that the 
mandates granted under the circumstances were void 
and insufficient for the purpose of voting. 

2. The vote of the said Robert Gait, Junior, as man- 
datory of James Gemmill, wholesale tea merchant, 
Glasgow, is objected to in respect of the reasons stated 
in the preceding objection. 

3. The vote of the said Robart Gait, Junior, as man- 
datory of Elliot, White & Co., soap merchants, Glasgow, 
is objected to in respect of the reasons stated in the first 
objection. 

4. The vote of the said Robert Gait, Junior, as man- 
datory of Ferguson & M'Laren, soap manufacturers, 
Glasgow, is objected to in respect of the reasons stated 
in the first objection. 

5. The vote of the said Robert Gait, Junior, as man- 
datory of William Gardner, ham curer, Glasgow, is 
objected to in respect of the reasons stated in the first 
objection. 

6. The vote of John D. Taylor, writer in Glasgow, as 
mandatory of Smith & Sharp, wholesale grocers, Glasgow, 
is objected to in respect of tbe reasons stated in the first 
objection. 

7. The vote of the said Robert Gait, Junior, as man- 
datory of Wilson, Ferguson & Co., ham curers, Glasgow, 
is objected to in respect of the reasons stated in the first 
objection. 

8. The vote of the said Robert Gait, Junior, as man- 
datory of A. & J. Allan, provision merchants, Glasgow, 
is objected to in respect of the reasons stated in the first 



9. The vote of the said Robert Gait, Junior, as man* 
datory of W. & J. Pettigrew, wholesale provision 
merchants, Glasgow, is objected to in respect of the 
reasons stated in the first objection. 

10. The vote of the said Robert Gait, Junior, as man- 
datory of Neil M'Donald & Co., provision merchants, 
Glasgow, is objected to in respect of the reasons stated 
in the first^objection. 

11. The vote of the said Robert Gait, Junior, as man- 
datory of Rae & Walker, tea merchants, Glasgow, is 
objected to in respect of the reasons stated in the first 
objection. 

The competitor Gait lodged the following objections:-^ 

1. Robert Rennie, fLirmer, Chapalarrocb, Gartmoi^, 
county of Stirling— in respect that the deponent is the 
father of the bankrupt, the said James Rennie, and con- 
junct and confident with him ; that no proper or effectual 
voucher of the debt claimed has been produced; that the 
alleged I O U's produced are improbative, defective, and 
incapable of being founded on in the competition ; that 
the debt claimed is not due by the bankrupt; and that 
the alleged vouchers were concocted and produced col- 
lusively by the deponent and the bankrupt; that, at all 
events, no interest is due on the alleged debt; and that 
the oath, mandate, and account are not duly executed, 
completed, and authenticated. 

2. John McLean, a partner of Buchanan and McLean, 
tobacconists, Trongate Street, Glasgow — ^in respect that 
the alleged bill founded on has not been produced, the 
bill in process bearing a different date, and falling due on 
another day from that specified in the account annexed 
to the oath; that the bill produced was granted and 
concocted after the insolvency of the bankrupt; that the 
debt is not duo, at least interest should have been de- 
ducted from date of sequestration to date when the bill 
will fall due ; that no proper or effectual voucher of debt 
has been produced; and that the oath, mandate, and 
account have not been duly executed, completed, and 
authenticated. 

8. James Fulton, Jun., potatoe merchant, 7 South 
Coburg Street, Glasgow — in respect the oath, mandate* 
and account are vitiated, and not duly executed, com* 
pleted, and authenticated. 

4. Jonathan Atkinson, a partner of Atkinson & Stock* 
dale, soap makers, Edgar Street, Liverpool— in respect 
the oath, mandate, and account are not duly executed, 
completed, and authenticated, the latter, though held 
part of oath, not being signed. 

6. James Miller, ham curer and provision merchant, 
Glassford Street, Glasgow— in respect the oath and 
account do not correspond in date, and the account 
founded on has not been produced, and that the same, 
with the mandate, are not duly executed, completed, and 
authenticated. 

6. Richard Lowther, a partner of Lowther, Weir 
& Co., spice merchants, etc., Virginia Street, Glasgow— 
in respect the oath is vitiated, and the alleged account 
not produced, the account annexed not corresponding in 
date, that the mandate bears a wrong date, and the 
whole are not duly executed, completed, and authenticated, 

7. William Poison, a partner of William Poison & Co., 
starch manufacturers. Paisley— in respect that tlie oath, 
mandate, and account are not duly executed, completed, 
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and authenticated, the latter, h:>ugh held part of oath, 
not being signed. 

8. John Miller, flesher and ham curer, Basby— in 
respect that the deponent is conjanct and confident with 
the bankrupt; that no proper or effectual voucher of 
debt has been produced ; that the pretended bill produced 
was granted without value, and never acted upon or dis- 
counted; that it is not payable to the deponent, but to 
his order; that the . jbt claimed is not due by the 
bankrupt, but concocted between him and deponent, and 
that the mandate produced is not dated or completei). 

9. Joshua Buchanan, Junior, a partner of Joshua 
Buchanan & Son, ham curera and provision merchants, 
Gandleriggs Street, Glasgow — in respect the account pro- 
duced is vitiated in the date thereof or the docquet 
thereof, and the oath, mandate, and account are not 
duly executed, completed, and authenticated. 

10. Robert Jamieson, a partner of William Jamieson 
& Son, soap makers. Paisley-^in respect the account pro- 
duced is not duly signed or authenticated. 

Parties' procurators having been heard, the Sfaeriff- 
Substitute pronounced the following Interlocutor: — 

Having con^dered the Notes of Objections for Robert Gait, 
JuD., aooountant in GU»gow, and John Houstoun, accountani 
there, competitors for the office of trustee on the seqneBtrated 
estates of James Kennie, grooer and provision merchant, Noe. 
107 and 109 Stockwell Street, Glasgow, and having heanl 
parties, Finds and declares, for the reasons sUted in the 
annexed Note, the said Robert Gait, Juu., to have been doly 
elected trustee on said sequestrated estates: Finds the un- 
suocessful competitor, Houstoon, liable in the expenses of the 
competition; allows an account of said expenses to be given 
in, and remits the same to the auditor to tax and report, and 
decerns. 

NoTi.-~At the meeting for the election, the votes for Gait 
amounted in value to the sum of £350 ISs 7d, and those for 
Houstoun to the sum of £823 4s 6d, giving the former an 
apparent majority of £27 9s 2d. The only objection insisted 
in at the scrutiny to certain of the votes for Gait was, that 
the affidavits on which they were founded were emitted by 
the respective creditors before Robert Gait, Sen., J. P., 
who is [the competitor Galt*s father, and his partner in 
business, and it was said that Robert Gait, Sen., waited 
personally on creditors and canvassed for their votes for him- 
self or his son. This could not be held fatal to the votes of 
h<ma fide^ creditors; neither does there seem to be any incom- 
petency in the father administering the oath, whilst the 
mandate is granted to the son. No personal canvassing is 
aUeged against Robert Gait, Jun.; and even though it had 
been, it would be difficult to bold that such canvassing dis- 
qualified, however undignified, or even unprofessional, the 
proceeding may be. 

/W QaU^ /tm.— Jambs Alexakdsb. 
jR/r Jlowtowi'^W. B. Leech. 
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Andrew M'Gregor r. Walter Donald. 

Jleal DsLmagQ^-Damnumfatale.^Durinf/ a gale a chimney 
stalk fell and injured the properly of a neiyhhour. In 
an action for the loss, the defence that the stalk fell, ex 
damno fatale, or from the force of the wind, repelled, 
and held that the cause was the faulty construction of 
the stalk. 



Tnis was a summary action to have the defender 

ordained to repair certain baildings which bad been 

injured by the Calling of a brick chimney built on the 

defender*8 premises. The defence was — (i) That the 

action was incompetent and unnecessary, and the state- 

, ments in the petition were insufficient to warrant the 

j prayer thereof; (2) The chimney stalk in the defiender^s 

property did not fall upon the petitioner's property and 

, cause the damage alleged by the petitioner; and 0) 

' That he admitted that during the violent gale on or 

about the 18th December last, 1802, a chimney stalk in 

connection with his works in St James's Road, Glasgow, 

. fell; but denied the whole other statements in the 

petition, and exjdained that the said chimney stalk wsi 

properly constructed, and fell damnum fatale 

The record was then closed, and parties' proeuraton 
having been heard, the Sheriff-Sabstitute prononnced 
the following Interlocutor: — 

Having heard parlies* proeuraton on the closed rDOord, 
Finds that the pursaer in his petidon narrates the fall of lbs 
defender's chimney stalk on his wooden stable and bay and 
victual house, whereby the walls of the boildiog and the par- 
titions and fittings were damaged, one horse was killed, three 
others injured, and a quantity of hay, victual, and several 
sets of horses* harness damaged: Finds it alleged that the fall 
of the cbinmey was attributable to the foundation thereof 
being too narrow in proportion to the height, and that it vas 
for some time previously in an unsafe and dangerous condition; 
and, upon this narrative, warrant is craved; (I) For a remit 
to a skilled jierson to inspect the stable and other premises in 
question, and to report on the condition thereof, and to state 
what repairs require to be done to put the same in the condi- 
tion they were in previous to the fall, and the expense; (2) 
To ordain the defender to execute the necessary repaiis; or, 
(3) To grant warrant for the execution of these repain at 
sight of an inspector, and at the defender's expense^ and to 
decern therefor: Finds that the action, as thus laid, is rele- 
vant, and the remedy sought is competent; therefore, lepeb 
the first article in defence, which is of a preUminacy deserip- 
tion, reserving all quebtlons of expenses; and on the meri^ 
and under reservation of the whole rij^hts and pleas of parties, 
remits as craved to Mr William T. Edmiston, wright and 
builder, Crown Street, Hntchesontown, Glasgow, to inspect 
the premises in presence of parties or their procurators, and 
to report as in the craving first above written, said report to 
be lodged within ten days, and reserves to pronounee farther 
on said report being lodged. 

Note. — The competency of the remedy sought was dtspoted 
by the defender at the debate, and his contention was that if 
the pursuer's averments w*ere well founded, he was entitled to 
claim damages, and that that was his appropriate and only 
legal remedy, but the pursuer s answer in the language of 
Lord Stair is sufficient to justify the course taken. *' Repara> 
tion," says his lordship, *' is either by restitution of the same 
thing in the same case that it would have been in if it had 
remuned with the owner, and this is most exact, or, where 
that cannot be, by giving the like value or that which may 
come nearest to make up tlie damage, according to the desirs 
of the damnified.*' iStair, i., 9, 4. 

Proof was then led and concluded, and parties* proea- 
rators having been heard, the Sheriff-Substitate pro- 
nounced the following Interlocutor: — 

Having heard parties* procurators on the cocdnded proof, 
and whole cause, and made avizandum, Find^, in point of 
fact, that shortly before seven o'clock on the evening of 18th 
December, 180*2, a square brick chimney stalk, the defender's 
pro})erty, attached to and used in connection with his nail 
inauuructory, in St James' Road, Glasgow, fell, and part of 
the materials of which tbo stalk had been composed wss 
thereby precipitated upon stables and a hay and victual house 
belonging to the pursuer, and which immediately ai|joio«i 
said stalk on the west, in consequence whereof the roo^ 
wooden walls, partitions, and fittings of these premises wets 
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brc^LMi down and injured: Finds that, in the view to early 
restoration, the parties, by minute No. 5 of process — amouut 
nnder reservation of their rights and pleas — cousented and 
agreed that the pursuer's said premises should be surveyed by 
Hr William Thomson Edmiston, wright and builder, Glas- 
gow, and that he should execute what repairs required to bo 
done to put the same in the state t^ey were previous to said 
fall, and to report as to the condition of the premises, and 
what it had taken to repair them: Finds that, in terms of this 
minute, remit was made, aud the report (No. 7) was obtained, 
from which the extent of injury was ascertaiued, and the ex- 
pense of restoring the premises was found to be £37 10s 6d, 
conform to account No. 10, which sum the pursuer has paid, 
and to be relieved of which, aud of the expenses of this pro- 
cess, are now the limits of his craving: Finds that the de- 
fender has failed to prove that said chimney stalk fell through 
a damnum faialCf as has been pled in defence; but, on the 
contrary^ it has been instructed that the fall was attribu- 
table to its faulty construction, in consequence of which it 
was unable to resist the pressure of wind which other chimney 
stalks in the same locality properly built, but even more ex- 
posed than the defender's, did resist: Finds, therefore, in 
point of law, that the defender was bound to have restored 
the pursuers said premises to a condition equal to that in 
whidi they stood before being so injured; and restoration 
having now been nuiJe under said minute and remit, the 
defender is bound to pay the expenses concluded for; there- 
fore repels the defences, and Snds the defender liable in pay- 
ment to the pursuer of the charges for so restoring said 
premises, which amount to £37 lOd 6d, reserving as in the 
petition: Finds the defender also liable in expenses of process; 
allows an account thereof to be lodged, and remits tho same 
to the auditor to tax and report, and decerns. 

Note. — The fact of the fall of the defender s stalk was not 
disputed; and the extent of injury done to the pursuers 
premises, and the sum necessary for reinstating them, have 
not been matter of contention since Mr Edmiston's report 
was lodged; but if these points had been still debateable, the 
proof led hits established them. 

The real discussion turned on the cause of the occurrence. 
At the outset, the presumption in law favoured the pursuer; 
for, prima facie^ a chimney stalk which falls and damages 
neighbouring property, on an evening, when, subject to the 
same atmospheric influence, every other stalk in the vicinity 
stands unaffected, must be deemed faulty aud insecure. This 
has been repeatedly held in instances of injuries from 
machinery, mechanical appliances, or carriages giving way; 
illustrations of which will be found in Lyva v. iKiwly, 1838, IGth 
Sess. Cases 1188; Macaulay v. Burst, 1846, 9th Sess. Cases 
245, and other cases collected in Dickson on Evidence 
(2d ed.), sect. 12, pp. 11, 12, then such a presumption falls, and 
the onw of relieving himself must rest on the party 
defending. 

But here the defender has not assumed the burden; he 
Bought merely to combat the pursuer's proof that his stalk 
was not of the imperfect description to which that proof 
pointed; and although a damnum fatalc was pled by him, he 
all but avoided the point in probation. When that defence 
was forced upon him, the way the defender deals with it was 
to adduce such evidence as would leave it to be inferred that 
probably the stalk was struck by lightning, and fell, or that 
it was caught broadside by a fierce gust of wind, and went 
over. He has not maintained that the casualty resulted from 
a combination of these elemental agencies. As little could he 
successfully contend that it was produced by either, because 
he has not supplied proof sufficient to warrant the one view 
or the other. 

A principal witness examined by him sagaciously enough 
depones, that as ou the night of the occurrence the wind 
blew from the south-west, and the stalk fell on the east side, 
that if it had been the wind which struck the stalk and 
caused the fall, "I think," he adds, ''the stalk would have 
fallen to the north-east, or exactly opposite side from which 
the wind was blowing." Deposition of James White — proof, 
p. 351 — The opinion of this witness was, that in the fall the 
stalk had twisted, "and, therefore, he thought it was struck 
by lightning.'* The lightning theory is not well supported ; 
the same witness states that there had been both thunder and 
lightning; but tlten that was the state of the weather the 
night before— proof, p. 34. Malcolm M'Intyre saw lightning 
M he was going home about seven o'clock, just about the time 



the stalk fell — proof, p. 46. John Donald, the defenders 
brother, however, who was within the works at the time of 
the catastrophe, depones, that there had been lightning that 
afternoon, but he saw no lightning at the time the stalk fell 
— proof, p. 41. On the other hand, the two polioemeo, 
M'Gregor and M'Fadyen, who were examined by the de- 
fender, and who were both traversing the streets at the very 
moment, and heard the noise of the fall, saw no lightning. 
Professor Grant, whose valuable meteoric registers were ex- 
hibited, and showed what kind of weather there was, men- 
tioned no lightning. Thomas Elirk, who, of all the witnesses 
examined, was the only person who actually saw and de- 
scribed the fall, was not asked, and he certainly never sug- 
gested that he had either seen lightning, or that it had any 
thing to do with the occurrence. In fact, it was a violent 
gust of wind, rather than an electric stroke, which appeared 
to- be the tendency of the defender s proof. 

No doubt the suggestion that the wind was the agent, if 
that should have been relied on, was somewhat damaged, as 
has been seen, by the reasoning of the witness White; stiU it 
must be considered. Generally speaking, the witnesses on 
both sides agree that the 18th December, 1862, was a stormy 
night; some of them make the wind rage with great severity, 
and others give it a milder aspect than perhaps it deserved. 
Thus the police sergeant Stewart thought it as stormy a night 
as the gale in 1856, which did a great deal of damage— proof, 
p. 48; while the witness Thomas Kirk describes the wind as 
blowing smartly, but nothing extra— proof, p. 14. Luckily, 
such conflicting opinions have found a reconciliation in the 
more exact and certain records of the Observatory, from which 
on a meteorologic question like this, an end is put to specula- 
tion, aud the precise condition of the night, and the force of 
the wind at the very hour when the stalk fell, have been sup- 
plied. It has been shown by the productions No. 12/1 and 
12/2 that, from noon till midnight, the wind blew steadily 
from the west; that from 5 o'clock P.\[. the gale increased in 
intensity; and at half-past 6 o'clock the pressure of the wind 
was equal to thirty-seven lbs. on the square foot; but which, 
by a quarter to 9 o^clock, had increased to forty-six lbs., and it 
rained from 7 till 8 o'clock that evening. It appears, how- 
ever, from Professor Grant's records that this was by no 
means a gale of unusual severity; because in February, 
March, and November, 1861, and in January and October, 
1862, with the wind from the same quarter, its force was 
much greater, and the defenders stalk resisted and stood 
during them all. From the condition of the chimney, as will 
presently be shown, these gales might probably have had a 
seriously trying effect, and, perhaps, indirectly and eventually 
conduced to its fall; but in a city like this, where, as the 
records referred to prove, the prevailing winds blow from the 
west and south-west, it is incumbent on the owners of public 
works so to have their chimneys constructed as to resist a 
considerable pressure from that point; aud all other chimney 
stalks, except the defender's, on the night in question did 
stand the utmost force of the wind as it resisted at the time 
his stalk fell; they also resisted its greater violence at a' 
quarter to 9 o'clock. Such was the case; although it is a fact 
deponed to by the witness White, that '* there were several 
chimney stalks in the neighbourhood of the defender's, and 
the defender's was not so much exposed as these " — proof, p. 
34. Could it be, therefore, that because of excessive violence 
of wind the defender's chimney fell? That chimney stood 
severe gales before, and others on said night in the same 
locality, and more exposed than the defender's, remained 
secure even under severe pressure. To a different cause, then, 
the inquiry must turn than either lightning or force of wind. 
It does not, of course, follow that the wind did not overthrow 
the stalk; but if it did, it remains to be seen whether or not 
that happened because the stalk was improperly and insecurely 
built. 

The defender has stated that when he acquired his works 
there was then a chimney attached to them, standing on the 
same site, and formed part of that which fell. The chimney, 
according to the witness Goldie, was 70 feet high, and has a 
base and foundation corresponding with that height; the base 
at the surface of the ground was feet square; the found was 
20 inches deep, aud consisted of four courses of brick, each 
projecting beyond the other till the lower of the four extended 
9 inches beyond the plane of the stalk. These dimensions 
have not bMn found fault with as insufficient; but in July, 
1861, the defender resolved to increase its height^ and for that 
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parpose to take down a considerable part of the stalk and ; 
rebuild on the part be left. No plan of this alteration was I 
made, nor was there any specification prepared, and the con- ' 
tract for execution of the work appears to have been of a very | 
loose kind. A tradesman named Grant, now abroad, under- 
took the job; he delegated his authority to the witness David- | 
son, to employ men and direct the taper which should be l 
given to the building. Davidson depones that bo fulfilled ! 
these directions, mentioning the extent of taper to the defen- I 
der's brother, that be might instruct the builders, and there- I 
upon left the work unattended. A bricklayer (Ebon Smellie) < 
and Grant's foreman, Whyte, with two labourers, constituted 
the operative staff. The original stalk was taken down till 
about 25 feet remained above the g^und; from this height . 
the addition was begun. Davidson gave the ta|)er suited for 
a chimney of from 85 to 90 feet high, beyond which he says 
he warned the defender's brother not to carry it. The defen- 
der provided the bricks himself, which were partly taken from 
the old stalk. White and Smellie continued the building till 
it bad attained a height rather exceeding 40 feet, the walls 
having been kept of the same thickness as at starting, which 
was 18 inches; when 40 feet up, White was succeeded by the 
witness Wilson, who depones that when he began he found the 
stalk off the plumb on the north comer; it had been twisted 
at commencing the new work; that White, whom he described 
not as a bricklayer but as a mason, had built the wall outward, 
instead of giving it an inwanl taper, and that he had 
attempted to remedy that fault by latterly building it plumb. 
From this point Wilson wrought at the stalk till its com pie- i 
tion at an elevation of about 105 feet, giving it a taper of half 
an inch to the yard. Davidson states that when he returned, ; 
after some interval, to the work, he discovered that the defen- | 
ders had determined to carry up the stalk over 100 feet, and he > 
saw tliat the taper he had given was not attended to. WiUon . 
mentioned that nearly all the good brick had been used in the ' 
wall before he began, and, except for an outside facing of four 
inches, the material he used for the inner part of the wall was 
rubbish composed of broken bricks sent up in a creel or baBket — 
entire bricks having been slung. The witness also complained 
of the poverty of the lime. When finished, the square of the 
top was about four feet eight inches, but one of the sides was 
discovered to be longer than the others, which rendered an 
alteration on the cope stone necessary. When the workmen 
ceased their labour, the stalk perceptibly lay over to the east. 
The experiment of sawing was resorted to soon afterwards, 
and then, according to some of the witnesses, it stood per- 
feotly plumb, while others depone that it still leant eastward 
until the very night of the gale; and so much had it been off 
the plumb, that it had been subject of much apprehension 
among the neighbours. The evidence of Davidson and 
Wilson conflicts with Whitens and the defender's brother; 
these latter are contradicted again by other witnesses, and 
the preponderance of proof supports the former. On the 
found and base formed to suit the original stalk of seventy 
feet the defender raised his addition to the increased height 
of 105 feet; and several of the most experienced master 
briokbuilders in Glasgow, who examined it after it fell, have 
denounced the erection as having been of insecure construction 
from insuffidency of scarcements for the found, and because 
of a too narrow base; they are agreed that for the height 
attained, instead of four courses of scarcements, each stepping 
back 2} inches, there should have been twelve, and instead 
of six feet of base altogether, there should have been one foot 
of base to every ten feet of height; that the taper should have 
been seven-eighths of an inch in every yard of upward 
building from £^und to summit, whereas there had been but 
half-aninch to the yard beginning at a height of forty feet. 
The defender examined some witnesses to justify the dimen- 
sions which had been given the stalk, and among these was 
the mason White, who had preceded Wilson at the building. 
Breokeridge, a journeyman bricklayer, who contracted for the 
re-erection of the stalk after it had fallen, and the witness 
Qoldie, a civil engineer, wero also adduced; but the position, 
experience, and practical skill of the witnesses Steven, 
Porter, Shannon, Croal, and Johnstone, entitle them to 
greater weight on a point of this description, and on whose 
evidence the Sheriff-Substitute is inclined to depend. 

Besides the imperfections already noticed, it has been 
stated by the witnesses Forgie, Croat, and Porter that they 
■aw considerable rents in the west side of the stalk, extending 
from the base, and wUoh had a begrimed, smoked look, 



indicating that the furnace fires had produced th«m« Forg:ie 
and Croal saw these rents about a fortnight or three weeks 
hefort the fall, and Porter saw a cradc, though slight, on the 
same side two days after the fall. It is not much to tbe 
purpose that the defender's witnesses say they saw no cracks, 
and that tbey qever heard complaints about the stalk, and 
felt no alarm, because superficial observers, and an absenoe d 
dread, cannot militate against the positive testimony of those 
who did see the rents, and of those who were alarmed, and 
were able to assign satisfactory reasons for being so. 

A chimney, then, of the kind described by the witnesses, 
and which had struggled to maintain its perpendioalar 
throughout the preceding fierce gales of 1861 and 1862, most 
have been well prepared to succumb to that milder gale which 
happened on 18th December in the last-mentioned year. 

But it was contended that narrowness of base and objec- 
tionable work had nothing to do with the fall; that the mass 
of building went over eastward from the top— the upper part, 
as it gave way, having kicked, in an opposite direction 
westward, another mass which caused injury to the pursuer's 
premises; and this argument seemed supported by tbe fact 
that large portions of the stalk were found lying, funnel like, 
still cohering. With respect to this argument, it may be 
remarked, that it is quite true part of the stalk went over to 
the east, and another part went westward, and some witnesses 
say, that in falling the upper may have pushed back an under 
part of the building, making tbe two parts fall in opposite 
directions; but it seems more probable that the stalk yielded 
first, not at the apex^ but nearer the base— the upper parts 
having toppled from want of under support. And this is 
confirmed by the evidence of the only person who witnessed 
the occurrence. Thomas Kirk depones — *'I was going borne 
about half-past six o'clock on the evening of 18th December last, 
and when opposite the gate of Blackie fc Co., publishers, 
St James's Koad, I heard the noise of bricks falling rapidly 
one after another, and looking across the road to the defender's 
stalk from where I was, I saw that the bricks were rapidly 
falling out of the stalk from the side, near the bottom; then, 
after a number of feet had so fallen, the chimney gave a kind 
of swing round, the upper part falling eastward over on Mr 
Wylie's property, and the lower part westward on the stable 
in question." The witness explains that Messrs Blackie's 
gate was about ten feet high — he heard the sound of the 
bricks falling out of the stalk lower down, and they continued 
falling till they come above the height of the gate, and so 
upward about ten feet, when the stalk swnng and cams 
down. The witness, Mrs Murphy's, evidence in some measure 
confirms this testimony, and eposes the defender's theory 
that the stalk fell in masses. She lived in an end bnUding of 
a property next the defender's works — a court divided tene- 
ments which fronted St James's Road from the buildings in 
the rear — and when the chimney fell, bricks from it were 
hurled across the court against the back windows of the 
front tenements, and bix)ke them. It may be farther ob- 
served, that Kirk having actually seen the stalk twist as it 
was falling, may account for White's notion that the twisi 
was caused by lightning. 

On the whole, as the defender has failed to prove that the 
occurrence libelled was damnvLm fatede, and as the facts which 
have been established lead to a different conclusion, the Intsr 
locutor pronounced is that only which can meet the justice of 
this case. 

This Interlocutor was appealed, and partieB' procnca- 
tors having been heard, the Sheriff pronounced the 
following judgment: — 

Having heard parties' procurators under the defimder's 
appeal, upon the Interlocutor appealed against, and made 
avizandum, and considered the proof adduced, and whole pro- 
cess, Finds that this is an action for the cost of certain repairs 
upon a wooden stable, hay, and victual house, belonging to 
the pursuer, which had been damaged by the fall of a chimney 
stalk of the defenders, on the evening of the 18th December, 
1862: Finds that the fall of the chimney stalk on the pursuer's 
property is admitted, but it is alleged in defence that it fell 
damnum fatalc^ and through no fault of the defender or of 
those for whom he is responsible; that the fidl was owing to a 
gale of unparalleled force, from which no building could resist, 
while the pursuer alleges that the chimney was defective in 
structure, and too weak in proportion to its height to raiit an 



SHERIFF COURT REPORTS. 



171 



ordiDary storm: Finds that a remit was made to Mr EdmiBton, 

builder, and two others, to examloe the premises and report 

as to the repairs that were necessary, and the report No. 7 

was giren in, which bean that the stalk had fallen obliquely 

on the pursuer's propeity, aud a proof was thereafter allowed 

and taken as to the species facU in the case: Finds it proved 

that, before the storm on the occasion in question, the stalk 

was rent to the height of several feet at the bottom, and was 

off the perpendicular, and had holes in the upper part of it: 

Finds that that stalk touched the roof of the pursuer's stable, 

and the upper end of it fell away from the stable, but its lower 

part tilted up the roof of the stable -and destroyed it: Finds 

that the base of the stalk containing the rent was not blown 

down when the upper part of it fell: Finds it proved that the 

stalk waa 102 feet high, and seven feet six inches square at the 

bottom, and that it is usual when such a stalk is broken across 

by wind, that one part of it falls in one direction, and the 

other the opposite: Finds that 12 feet of the stalk was left 

standing when it fell, and that the wind was blowing smartly, 

but nothing extraordinary, and not nearly so high as it was , 

two hours after the stalk fell: Finds that the staUc was 6 feet | 

square, and the walls 18 inches thick at the point where it , 

broke over and fell, and that it is proved that for seven months I 

before it fell it was bearing off the perpendicular: Finds that I 

the chimney was too narrow at the bottom, considering its \ 

height and the surface it exposed to the wind, and that in the ' 

course of the building of the stalk the defender was warned 

that it was too narrow for its height, and would be liable to 

be blown down by a high wind: Finds that the bricks in the 

outside of the stalk were good and first-class, and the lime 

excellent, but the inside was more defective, and little better 

than rubbish: Finds that when the stalk was finished it was 

plumb, but that before long it began to sway over to a side, 

and it was far too heavy at the top from the begmning: Finds 

that the stalk, soon after it was put up, leant so over to one 

tide that the smoke inspector brought it under the defender's 

notice, and he in consequence adopted some means to bring it 

back to the perpendicuUr, which was done, and the chimney 

was plumb for some time aftec the operation of sawing was 

finished, but before it fell it began to lean over again: Finds 

that the anemometer, on the evening in question, showed a 

pressure for twenty minutes or so of 37 lbs. on the square foot, 

while a brisk gale gives only 15 lbs. on it; and at 8.45 p.m. 

that evening the pressure was 46 lbs. to the square foot, when 

the anemometer broke from the violence of the gale, but the 

stalk in question had fallen two hours before that, or a quarter 

before 7 o'clock: Finds it proved that repeatedly during the 

year before it fell the stalk in question had stood a gale, or a 

pressure of from 35 to 45 lbs. the square foot, and that storms 

of that violence are of very frequent occurrence in Glasgow, 

and occurred five times in the year 1862: Finds that the 

amount of damage sustained by the pursuer is not disputed; 

but it is contended only that the fall of the stalk was 

occadoned ex damno fatale: Finds, upon the whole, that 

though thero is oonnderable diversity in the evidence, it 

is upon the whole proved that the stalk in question was not 

properly constmcted, being too narrow at the base for its 

hdgbt, and was originally constructed for 70 feet in height, 

but afterwards altered to 102 feet, and that the fall was 

owing to that cause, and not any damnum feUalt for which 

BO one is responsible; therefore adheres to the Interlocutor 

under review, and dismisses the appeal. 

Note. — The fall of the chimney stalk here which caused 
the damage was obviously owing to the extending its height 
firom 70 to 102 feet without making any addition to the 
dimensions of strength of the lower part of it, and not to any 
damnian foUale for which the defender would not have been 
responsible. 

Ad. JoBV Marshall, Juk. Alt, Nicolson. 
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William Drumuomd v, James M^Suane. 
Bankropt— Compodtion — Mora — An insolvent obtained 



the signature of one of his creditors to an offer of com' 
position^ hut twelve months elapsed, and no composi- 
tion was paid. The creditor then raised an action 
for his full debt, but held that he was only entitled to 
the composition, notfjciihstanding the delay. 
Stamp. — The ac-ceptance of an offer of composition is an 
agreement, and requires a corresponding stamp before 
it can be founded on in an action. 

This was an actiou for recovery of £74 13s 2d, for goods 
sold and delivered between June, 1861, and January, 

1862, under deduction of £8 paid to account and £20, 
the price of a brown mare, leaving a balance of £51 Ids 2d. 

The record was made up by summons and minute. 
The defences were — 

Preliminary — The action should be dismissed, in 
respect the account is disconform to the summons, other- 
wise the summons and account are not conform to the 
Sheriff Court Act and relative schedule. 

On the Merits — ^The whole averments of the sum- 
mons are denied, under the following qualifications: — 
It is admitted that an agreement was entered into 
between the defender and pursuer on or about Uth 
February, 1862, whereby, inter alia, the pursuer agreed 
to accept of 7s 6d per pound on the sum of £51 18s 
(while, to effect a settlement and an understanding, that 
sum was agreed to be held as the amount due) as in full 
of all debt or claim the pursuer had against the defender, 
and discharged him accordingly; and that the defender 
has always been willing, and now judicially repeats his 
offer, to make payment to the pursuer of said agreed 
modified sum— namely, £19 43— agreed to be accepted in 
full as aforesaid; quoad ultra, claimed absolvitor. 

Separatim-^ln the event of the said agreement not 
being held to be binding on the pursuer, the defender 
denies the averments in the libel and his liability for the 
sum sued for; and explained that the account was con* 
cocted and overcharged in every respect, both in quanti- 
ties and prices, and many items were not received by the 
defender at all, and craved absolvitor, with costs. 

The summons in this action was dated 21st February, 

1863, The defender meantime became insolvent, and 
was sequestrated. His trustee was, on 21st January, 

1864, called by supplementary action, and he entered 
appearance. 

The record having been dosed, and parties^ procurators 
heard, the Sheriff-Substitute pronounced the following 
Interlocutor:— 

Having heard parties' procurators and reviewed the prooess, 
Finda that it was stated at the debate for the defender that 
he did not now insist in the preliminary defence, therefore 
repels the same: Finds that the parsaer admits that he ad- 
hibited his signature to the prodactlon No. 7, and that the 
words annexed to said signature, '* in my claim, being the 
sum of fifty-one poands thirteen shillings^" were also written 
by him: Finds that the said production, being a writing in 
re mereatoriaj is valid, though not being holograph nor tested, 
but finds that it seems to be of the nature of an agreement 
requiring a stamp before effect can begiven to it judidally, 
and appoints the defender either to procure the same stamped 
accordingly, or at all events impressed with the stamp pro* 
vided by the 13th section of the 16 and 17 Vict., cap. 59, in 
the event of the Commissioners of Inland Revenue being of 
opinion that the writing is not chargeable with stamp duty, 
and sbts process fourteen days to permit of this Interlocutor 
lieing obtempered with certification. 
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This Interlocator was appealed, and thereafter the 
Sheriff pronounced the following judgment: — 

Having beard parUes* procurators under the defem]er*8 
appeal againat the Interlocutor appealed against and whole 
process, in respect the document No. 7 is founded on by the 
defender, and seems to be of the nature of an agreement, and 
as such requires a stamp: Adheres to the Interlocutor in so 
far as it throws the oaas on the defender of getting the 
document stamped, but reserves all questions of expenses as 
to the expense of stamping and the penalty, and allows the 
defender fourteen days from this date for producing the 
docnment stamped under oertification, and quoad tUira dis- 
misses the appeal. 

The Sheriff-Substitute pronounced this Interlocator: 

Having heard parties* procurators, and resumed considera- 
tion of tiie whole process, Finds that the primary defence 
stated is, that the defender is not bound to pay more than a 
composition of 7s 6d per pound on the snm sued for, in 
respect of the agreement contained in the docnment No. 7, 
which has now been duly stamped, and the defender tenders 
the amount of said composition accordingly: but Finds that 
the pursuer states that he signed said docnment on the 
understanding that it was a composition contract to be 
acceded to by all the defenders creditors, and that the 
composition so acceded to was to be |Miid very soon after 
the date of the document, which is 11th Fobmary, 1862, 
and, failing this, was not to be binding: Finds that these 
averments, in the face of said written agreement, which con- 
tains no limitations, can be proved only by the writ or oath 
of reference of the defender; and before farther answer, 
allows the pursuer a proof accordingly, and to the defender 
a conjunct probation, in as far as said proof may be by writ; 
grants diligence a^inst havers, and appoints the cause to be 
enrolled in the Diet Roll of the 29th instant. 

On appeal, this Interlocutor was pronounced : — 

Having heard parties' procurators upon the Interlocutor 
appealed against and whole process, in respect the defender 
has not yet paid or consigned the composition on the pur- 
suer's debt, though the Interlocutor under review bears that 
the defender tenders the amount of said composition, and in 
res|)ect the pursuer avers that after he had signed the agree- 
ment No. 7, which has now been stamped, he frequently 
applied for payment of said composition, aUows the pursuer a 
proof pro tU de jure of his said averment, and of the debts he 
applied for payment of the composition, so as to let the pur- 
suer have the benefit of any plea in law, competent to him at 
common law, through the defender's failure or delay to pay 
the composition agreed to, and allows the defender a conjunct 
probation tfaereanent, and to this extent alters the Interlocu- 
tor complained of, but qiMad ultra adheres thereto, and 
dismisses the appeal. 

After proof and hearing, the Sheriff- Substitute pro- 
nounced this Interlocutor: — 

Having heard parties' procurators, and resumed considera- 
tion of the proof, productions, and whole process. Finds that 
it was finally fixed by the Interlocutor of 9th December last, 
adhered to qwoad hoc on appeal, that the pursuer's averments 
that he signed the agreement No. 7, on the understanding 
that it was a composition contract, to be acceded to by all the 
original defender's creditors, and that if the composition was 
not paid very soon after the date of the document (11th Feb., 
1862) it was not to be binding, could be proved only by the 
writ or oath of reference of the said defender: Finds that the 
pursuer has failed to adduce any such proof of his said aver- 
ments: Finds, therefore, that the pursuer has failed to show 
any grounds for concluding in this action for the whole of his 
original debt, instead of for a composiUon of 7/6 per pound 
thereon, which said defender stated, in his minute of defence, 
he has been all along willing to pay; decerns against the 
original defender as in an action of constitution, and against 
the defender, David Young, who has sisted himself as a defen- 
der and trustee on the original defender's sequestrated estate, 
as such trustee, for a ranking in the sum of £19 4s, with legal 
interest thereon, from the snid 11th Feb., 1862, but quoad 
ultra sustains the defences and assoilzies the defender: Finds, 
as regards the question of expenses, that the expense of 



stamping the document No. 7 falls upon the defender, 
M'Shani), by whom it was defrayed, and for whoee benefit 
the document w«s granted, and by whom it was founded <», 
and he is not entitled to relief thereof from the pursoer, bat 
finds the pursuer liable to the defender in the otdinacy 
expenses of process, in respect of the pluris peUtio in tite 
summons, and that the pursuer refused to restrict its eoDdanoa 
to pajrment of the composition: Allows an aooonnt of sud 
expenses to be given in, and remits the same to the auditor 
to tax and report. 

On appeal, the Sheriff pronounoed the following judg- 
ment: — 

Having heard parties* proonratora under the pursuer's ap- 
peal, upon the Interlocutor appealed against, proof addoced, 
and whole process. Finds that a tender of the compodtion of 
7s 6d in the pound on the original debt was here put on 
record, but no consignation of the same was ever made: 
Finds that under the written agreement signed by three of 
the creditors, of whom the pursuer is one, produced in pro- 
cess, and now stamped, no time was fixed for payment of the 
composition: Finds that the agreement to take the oompo* 
sition was signed in February, 1862, and the action for 
payment of the full debt was raised on 25th February« 1863, 
and during the year before the action was raised the punaer 
offered frequently to give a discharge of the debt on getting 
immediate payment of the composition, which was never psid, 
in consequence of which the present action was brought, 
concluding for payment of the original debt: Finds, in these 
circumstances, that although the pursuer b not entitled to 
decree for the entire original debt, yet he is not liable ia 
expenses of process: and in respect of the long delay on the 
defender's part in paying the composition which is proved to 
have been at least once demanded tcripio before the action 
was raised; and in respect the defender has not even yet 
paid the composition, and did not consign the same in thb 
action; and the defender has again become bankrupt, so tbat 
a composition only on the former composition is all that the 
pursuer will get. Finds that the pursuer is entitled to tbe 
expense to which he has been put in constituting and ob- 
. taiuiug decree for the composition on his debt; therefore 
' adheres to the Interlocutor appealed against on the meriti: 
but Finds the pursuer entitied to expenses of process, of which 
appoints an account to be given in, and remits the same to 
the auditor to tax and report, and so far alters the Inte^ 
locutor complained of, and decerns. 

NoTB. — It was strongly contended for on behalf of the 
defender, that, as the action was laid for the whole ongiaal 
debt, and decree has been pronounoed for the oompositka 
only of 7s dd in the pound, and as tbe composition wsi 
tendered during the course of the process, the defender, so 
far from being liable in any of the expenses, is entitled to las 
against the pursuer; but though this argument sounds wdl 
when first stated, it appears to the Sheriff that it will not 
stand the test of investigation when the droumataaoes of the 
demand are taken into consideration. The compoutioa of 
7s 6d a pound on the debt, though more than two years have 
elapsed since it was agreed to by the pursuer, has not beea 
paid to this day, and was never consigned, and in the interim 
the defender has become bankrupt a second time, and noduog 
will be got but a dividend upon the amount of the fonner 
composition. No time was fixed by the letter agreeing to tbe 
composition within which it was to be paid; but it is an iia« 
plied condition in all such contracts that it shall be paid withis 
a reasonable time, and certainly within a year after the con- 
tract was signed the pursuer repeatedly demanded payment 
of the composition verbally, and one letter to the same effect 
was written. It was not paid, however, within that time, 
and consequently this action was brought for the entire 
original debt, upon the principle that, from failure to pa/ 
the composition, the original debt revived. Still daring the 
dependence of the action no part of the debt was either psid 
or oondigncd, and although the defender, through his sgent, 
professed his willingness to pay the composition, yet do 
money was actually shown, or tendered, or consigned in 
Court — a tender of a certain sum, pendente lite, by a solveot 
party is a very important matter in determining the matter 
of expenses; but the case is very different in the case of as 
offer or teuder merely by an undischarged bankrupt, such ss 
the defender, who began with oflfering a composition of 7^ ^ 
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in the pound, and before he even paid that has beoome bank- 
rupt a second time. Consignation or actual tender of the 
money is the only test that can bo considered from such 
parties as evidence of the reality of an offer. Separatim — As 
the defender has become bankrupt a second time, and his 
estate was in the hands of a trustee, the pursuer was en- 
titled to constitute bis debt; and it was a matter of some 
difficulty for the Sheriff to determine whether, in the circum- 
stance, and particularly adverting to the failure to pay the 
composition deMti tempori, or to consign even the composition 
in this process, the pursuer was not entitled to decree even 
for the original debt. 

Act, T. C. YouHQ. AU. W. B. Faulds. 



28th October, 1864. 

SHERIFF COURT, LANARKSUIRE— GLASGOW. 

(Shiriffs Sib A. Alison and H. Glassfobd Bell.) 

James Walkkr v, Bertram & Co. 

Sale — Weight — Measure — Breaking bulk. — On a sale of 
grainy the ^^oitt turn^* \c as guaranteed within one per cent, 
measure^ weight combined. On samples being weighed^ a 
deficiency was founds but the grain was retained without 
objection for upwards of a month ; there was also a 
deficiency by measure. In an action for the deficiency, 
held that the defenders were only liable for the defi- 
ciency by measure^ and decree given accordingly. 

This was an action for payment of £38 43 8cl, the price 
of 33 j^ quarters of oats, the alleged amount of deficiency 
in quantity of 892 '/» quarters of oats bought by the 
pursuer from the defenders in August, 1862, and which 
were alleged to have been guaranteed by the defenders 
to tarn out on an average 40 lbs. per bushel, but which 
it was alleged had, on being weighed, turned out on an 
average only 38 lbs. per bushel. The sale note was in 
these terms: — 

Qlasoov, 6th August, 1862. 
James Walker, Esq., 
Cambridge Streat, 
Glasgow. 

Dear Siii. — ^We sold you to-day 
through our mutual friend Mr John Walker, about 1000 
quarters 40 lbs. Svredish unkiln-dried oats at twenty- 
three Bhillings per imperial quarter, including freight 
and insurance to Grangemouth. 

Terms — payment by 3 M/ draft from date of and agaiust 
B/ lading, on your goodself. 

Out turn guaranteed within one per cent measure and 
weight combined. 

Please confirm the above to 

Yours respectfully, 
(Signed; BERTRAM & Co. 

The defence, which was contained in a minute, was 
as follows: — A denial of the statements in the summons, 
and particularly that the defenders are owing the sum 
sued for. Explained that the defenders on 6th August 
last sold to the pursuer about 1000 quarters 40 lbs. 
Swedish unkiln-dried oats at twenty-three shillings per 
imperial quarter, including freight and insurance to 
Grangemouth, which was the port or place of delivery, 
the terms being payment by draft on the pursuer at 
three mouths from date of and against bill of lading; 



but as ^iifts are a commodity peculiarly liable to vary 
and diminish in weight, it was conditioned that the 
defenders should guarantee the out turn or produce of 
the cargo at Grangemouth to be within one per cent of 
the quantity invoiced on the measure and weight com- 
bined of the cargo as there ascertained, this being an 
allowance for the protection of the shippers, and such 
being the meaning of the contract, both by the terms 
thereof and practice of trade; that the said oats were 
shipped on or about 20th August last by the ^^ Johannes" 
from Gothborg in Sweden to Grangemouth, and the bills 
of lading were delivered by the defenders to the pursuer 
on receiving his bill for the price; that the pursuer 
accordingly took delivery by his agents on the arrival 
of the vessel at Grangemouth on or about the 6th 
September last; that the pursuer did not weigh the oats 
at Grangemouth as stipulated; that he did not reject 
them on any ground, or offer to return them, but took 
unconditional delivery, and made no objection or com- 
plaint till the 23d September last, when he stated he 
had weighed the oats at Port-Dundas, to which he had 
conveyed them by lighters, and discovered a deficiency; 
that to oblige the pursuer the defenders put themselves 
in communication with the shippers of the oats, and 
desired an explanation, but they repudiated all responsi- 
bility on the ground that the cargo was not weighed at 
Grangemouth on the ship's arrival; that the defenders 
do not admit there was a deficiency, and if any such 
existed, they deny that they are responsible for it; but 
although not liable or bound to do so, yet, as it was 
stated 6 quarters or thereby were deficient on measure- 
ment, they were always willing, and offered, in order to 
save questions, to pay to the pursuer the value thereof, 
being £7 4s, which, under reservation of their pleas, 
they now consign. i 

The record was then closed, and a proof allowed. The 
proof having been led and concluded, and parties* pro- 
curators heard thereon, the Sheriff-Subatitute pro- 
nounced the following Interlocutor: — 

Having heard parties* procurators and resumed considera- 
tion of the proof, productions, and whole process: Finds that 
under the contract No. 6/2 the defenders sold to the pursuer 
*'about 1000 quarters 40 lbs. Swedish unkiln-dried oats at 238 
per imperial quarter, including freight and insurance to 
Grangemouth; out turn guaranteed within one per cent, 
measure and weight combined:" Finds that the meaning of 
this is, that the oats shall measure in bulk the invoiced num- 
ber of quarters, and that each bushel shall weigh or coutaia 
40 lbs. of oats, less one quarter per cent, off the guaranteed 
number of qu%arters, and one pound weight off every hundred 
pounds weight: Finds it instructed by the invoice No. 6/4 
that the invoiced number of quarters was 892 2-9th8, and the 
pursuer paid for that quantity before the arrival of the ship 
containing the cargo at Grangemouth: Finds it proved that, 
as instructed by the delivery note No. 6/G, only 877^ quarters 
were d«tlivered from the ship at Grangemouth, making a de- 
ficiency in the invoice number of 14} quarters, which at 238 
per quarter is equal to £16 15s 9d or thereby: Finds it also 
proved that a bushel taken at random from each 85 quarters 
was weighed at Grangemouth, and that the average weight 
thus ascertained per bushel was 38 lbs. d-20th8 instead of 40 
lbs., which gives a gross deficiency of 55| quarters: Finda 
that the weiprhing and taking delivery at Grangemouth occu- 
pied from the 4th to the 9th September, 1862: Finds that the 
pursuer then removeii the oats by lighters to Port-Duudas; 
and in respect the weighing which had taken place by sample 
at Grangemouth, could only give the approximate but not the 
precise weight of the oats, he caused the whole to be weighed 
la bushels at Port-Dundas: Finds that the exact deficiency 
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ansing from the underweight of the bushelB was then 
tained to be 42} quarters, which, after deductioa of one poaod 
wdght per cent, on the invoice quantity, leaves a deficiency 
of 83f quarters: finds that the summons concludes for re- 
payment of the sum of j£38 4s Od, being the price overpud 
by the pursuer for said 38) quarters which he did not receive: 
Finds that the defence is two-fold— ^rsf, that as there was no 
sufficient weighing at Grangemouth, it cannot be held to be I 
proved that the deficiency existed there, and that circnm* j 
stances may have occurred after the oats were taken possess- ' 
ion of by the pursuer to affect their weight at Port-Dundas; 
and second, that as the pursuer took delivery without inti- ! 
mating any objection at Urangeraouth, and removed the oats ' 
to Port-Dundas, he is barred from claiming repetition of any 
part of the price which he must be held as admitting to have 
been justly due: but Finds, as regards the first of these 
defences, that the pursuer has proved (1) that the mode in 
which he weighed at Grangemouth to ascertain the weight 
per bushel is a mode frequently resorted to (2) and admitted 
as sufficient among grain merchants, and he has also proved 
that nothing occurred in the transit from Grangemouth to 
Port-Dundas, or before the weighing there, which could 
by any possibility alter the weight per bushel of the oats as 
delivered from the ship: Finds, as regards the second defence, . 
that the mere fact of taking delivery at Grangemouth could 
not bar the pursuer from objecting that he had not received 
the whole invoiced quantity, unless he was chargeable with 
undue delay in ascertaining that fact: Finds that the weigh- 
ing at Port-Dundas took place immediately on the arrival of 
the oats there, and on the 12th September, 1862, being within 
three days of taking delivery, the pursuer intimated to the 
defender, by the letter of said date. No. 6/10, the ascertained 
deficiency: Finds that though the quality of oats depends very 
much upon their weight per bushel, the present case does not 
involve merely the question whether the oats delivered to the 
pursuer were of the quality contracted for, but also, whether 
the pursuer got the guaranteed quantity: Finds that the rule 
of law is, that where the defect is to a certain extent latent, 
requiring the performance of an operation to discover it, a 
purchaser is entitled to a reasonable time to make the dis- 
covery; and the rule also is, that where there is a failure on 
the part of a seller to deliver all that has been bought and 
paid for, a purchaser, whilst he is entitled to retain all he gets, 
is no less entitled to demand that he shall not be left out of 
pocket in respect of the portion undelivered, if he has already 
paid for it: Therefore, and under reference to the annexed 
Note, repels the defences, and decerns against the defenders 
in terms of the conclusions of the summons, and authorises 
the Clerk of Court to pay over to the pursuer in implement 
pro tanto of this decree the consigned sum of £7 48: Finds 
the defenders also liable in expenses: Allows an account thereof 
to be given in, and remits the same to the auditor to tax and 
report. 

Note. — In their minute of defence the defenders consent 
to refund to the pursuer the value of the deficient number of 
measured quarters, which they erroneously state to be £7 4s, 
instead of £16 15s 9d. But if this concession be made as 
regards the deficiency in the number of quarters, as ascertained 
by measurement, it is difficult to see why it should not also be 
made as regards the deficiency in the guaranteed weight of 
the oats, as ascertained by weighing each bushel. The pur- 
suer pud for so many pounds weight, as well as for so mauy 
quarters. The deficiency in the quarters is a deficiency in 
the gross bulk; the deficiency in the weight of each bushel is 
a deficiency in the gross weight. Full measure might have 
been given, and not full weight, or vice versa; but neither fuU 
measure nor full weight was given. The objection is not that 
the oats were bad or unsound — in which case the pursuer 
would not have been safe to take delivery of them, if he 
meant to reclaim the price. The objection is, that the defen- 
ders got him to pay for a certain quantity of oats on the as- 
surance that it would be sent, and that in point of fact they 
did not send the stipulated quantity, though they have 
pocketed the price. The only ground taken by the defenders 
in their letter to the pursuer of 27th October, 1862, No. 6/9, 
for refusing to accede to the pursuer's demand for repetition 
is thus stated, — '* Unfortunately you did not get the oats 
weighed at Grangemouth; had you done so, your claim would 
have been paid long ago, and we would have been enabled to 
recover from Mr G. S. Schilter, the shipper, the short weight, 
who now disputes our daim, saying that the cargo was not 



weighed in Grangemouth, but at Port-BiudiB." Nov, 
though Grangemouth was the port of deliveiy, there iru bo 
positive obligation on the pursuer to weigh the osti then, 
although, in point of fact, he did weigh them there ia s 
manner to lead him to believe that there was even more «n- 
derweight than there actually was. It is only wbere tiw 
fault is known and manifest that the challenge muet be im- 
mediate; where the fault is latent, a reasonable time for i&- 
vestigation is allowed {BelCe Prin., sec. 99, and aothoiitifli 
there quoted). There was no unreasonable delay on the per 
suer's part in first taking an average weight at Giaogemooth, 
and within three days thereafter ascertaining the pncJN 
weight of the whole. Delivery or non-delivery bai notiui^ 
to do with the question, which simply is, did the ponaer 
timeously intimate that he had not got all the gDodeiold to 
him, and fur which he had paid on the condition tbst he 
should get themT The remarks of the Lord Cfaaaoellor io the 
case of RoberUtm, 6th March, 1862, W, «t S. BeporU, YoL 
vi., p. 1, appear precisely in point. It was there held bj the 
House of Lords a good defence to an action for payment of a 
balance of an account for iron sold and delivered that it mi 
deficient in weight, and this although the iron bad been 
received and the deficiency in weight not diaoovered or 
objected to for some weeks. The Lord-Chancellor nid,- 
" It is no defence to the action that there was a Bhoftcomin^ 
in the amount. If he has got ten and is charged for tvdv^ 
whether it be bottles of wine or tons of iron, if he is called oo 
to pay for twelve, and has actually paid for ten, is it not i 
complete defence to the whole action? I cannot ondentaDd 
the Lord Ordinary saying, that by taldng the goods, and by 
not rejecting them, you waive all objections to the veigbt, 
and you treat them as one and indivisible, and as not capable 
of apportionment. You do not waive the objection to the 
shortcoming of the quantity though that is apportioned; that 
objection may be taken not at the time when yon need the 
goods, but at the time when you are called upon to pay for them. 
In the case put, if I buy a doxen of wine and I only get tee; 
if I drink the ten bottles, and am called upon to pa; for 
twelve, it is absurd to say yon must pay for twelve— yoa 
ought to have taken the objection when the botdee cam 
That applies if I had bought wine, expecting it <tf ooenni- 
age, and it turned out to be of another, and expecting it vai 
good, though it turned out to be bad, even if it were ae awr 
as vin^rar, and I had taken the trouble to swallow it^ I am 
bound to pay for it, and it is too late to take the objection- 
even keeping it would be sufficient without drinking ii. 
The distinction here pointed out is applicable, a /(fHwrif to 
the present case, where there was hardly any delay in iob- 
mating that all the goods purchased had not come ^"'^'f^ 
and that the guarantee had consequently not been falfilMd. 
It would be palpable injustice to hold that in such a state tf 
matters the pursuer had no redress, but must leave the deten* 
ders in undisturbed possession of money which they had got 
for goods they fiailed to supply. 

This Interlocutor was appealed, and thereafter the 
Sheriff pronounced the following judgment:— 

Having heard parties' procurators at great lengtii under the 
defender's appeal upon the Interlocutor appealed from aw 
whole cause, and made avizandum and considered the prow 
adduced, productions, and whole prpcess. Finds that the 
present is an action for payment of the sum of £38 48 fldjij 
the price of 83 1 quarters of oats, being the amount of ailegw 
deficiency on a quantity of 892 2-9tha quarters of oato boogbt 
by the pursuer from the defenders on or about 6th Aiig«^ 
1862, and which oats were guaranteed by the defends to 
turn out ou an average 40 lbs. per bushel; but which <^°^ 
weighed turned out on an average only 58 lbs. a bwh* 
Finds that it is pleaded in defence that the pursuer awepw 
of the oats at the stipulated port of delivery under the coo- 
tract, viz., Grangemouth, after he had come to the knowledgj 
that there was a deficiency in the weight of the S^°j/°J 
that having done so, and not having got them fully weignw 
at the place of delivery, it is now too late for the pursuer » 
demand repetition of the price paid for the oats to tbe extMJ 
of the allegetl deficiency: Finds that the oats were unportea 
from Gotteuburgh, in Sweden, and that the pursuer had bougw 
the oats and granted bill for the price of them befowttey 
arrived in this country, on the defendem* guarantee tw 
the quantity invoiced, which was 892 quarter^ ««»» 
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measure in bulk the invoiced number of quarters, and thai 
each bushel should weigh or contain 40 lbs. of oats, less 
one quarter per cent, off the guaranteed number of 
quarters and 1 lb. weight off every 100 lbs. weight: Finds 
that bills had been granted by the pursuer for the price in 
eichange for the bills of lading ^beforo the oats arrived at 
Grangemouth: Finds that the vessel with the oats arrived at 
Grangemouth on Gth September, 1862, and that the delivery 
of them began immediately, and went on till the 9th of the 
same month: Finds that, upon delivery, the oats were found 
to amount only to 87 7| quarters instead of '892-/9 the 
invoioed measure: Finds that no complete weighing of the 
oats was taken at Grangemouth; but an approximation to 
an average weight was taken by weighing one out of every 
35 bushels, and that rough approximation made out that the 
weight of the oats was 88^/it lbs. instead of 40 lbs. a bushel, 
the guaranteed weight: Finds that this rough mode of 
ascertaining the weight of oats is proved to be sometimes 
followed at Grangemouth, and in the present instance it was 
followed with the knowledge and by the directions of the 
pursuer: Finds that, in this way, there was a deficiency in 
the measurement of the oats at Grangemouth of 14 quarters 
and {ths: Finds that the total deficiency in the weight of the 
oats, as roughly estimated by the weighing which there took 
place at Grangemouth, was 42 f quarters, but that was 
sscortained, as above stated, by weighing only one out of 
every 35 bushels, instead of weighing the whole oats: Finds 
that, upon discovering this deficiency, the pursuer did not 
repudiate the transaction, nor make a complete measurement 
of the oats by weighing the whule while still at the port of 
delivery, nor call upon the defenders to satisfy themselves as 
to the deficiency, but simply wrote to them on the 12th of 
September that there was a deficiency, and he afterwards 
took the oats on to Port-Dundas at Glasgow, a distance of 
about thirty miles from the port of delivery, where he had 
them thoroughly and accurately weighed, and he hoped the 
defenders would make up what was awanting: Finds that the 
porsoer accordingly got the oats put on board two lighters, 
and conveyed to Port-Dundas, where the whole were weighed, 
which weighing was completed on the 13th of September, 
when the actual deficiency was found to be 33| quarters in 
weight: Finds that although this thorough weighing was 
completed on the 13th September, the pursuer did not inti- 
mate it to the defenders till the 23d of that month, although 
from the 9 th he had been certiorated by the partial weighing 
at Grangemouth that there was a deficiency: Finds that, in 
this state of matters, a dispute got up between the parties, 
and the present action has been brought by the pursuer, the 
purchaser of the grain, concluding against the defenders for 
£88 4s 9d as the price of the 33| quarters of oats of deficiency 
in the quantity of oats sold, as ascertained at Port-Dundas: 
Finds, in defence, it is pleaded that Grangemouth was, under 
the contract, the port of delivery, not Port-Dundas, whither 
the oats were taken by the pursuer's orders, and at his risk; that 
the defenders' liability, therefore, must be measured by what 
took (Jaoe and appeared at Grangemouth; that the deficiency 
by measure, as there ascertained, was only 14| quarters, and 
that the additional deficiency in weight had been departed 
from by the pursuer, by delivery of the oats having been taken 
at Grangemouth, and the defenders therefore were liable only 
for the deficiency in measure, as asoertained at Grangemouth, 
the value of which under deduction of the 100th part allowed 
by the contract on the deficiency being £7 4s, was consigned 
with the defences: Finds that it is proved in evidence, and is 
matter of public notoriety, that the quantity of grain is 
measured and ascertained chiefly if not entirely by its weight, 
and that therefore when grain is bought by the bushel or 
quarter, that stipulation is a quality of the purchase, and sub- 
ject to the rules of law as such: Finds, in point of law, that 
when an article is eold under a certain stipulation as to 
quantity and quality, the purchaser is bound, if on delivery 
the article turns out to be either deficient in quantity or 
inferior in quality, to intimate the shortcoming or inferiority 
tempeaiivi and without undue delay to the seller, and require 
him either to rescind the contract and take back the article 
and repeat the price if paid, or to request immediate instruc- 
tions as to how it is to be disposed of, or where it is to be 
sent in the meantime: Finds that the quantity and quality of 
the article delivered is to be taken and ascertained at the 
stipulated place of delivery, and not at what other may have 
become after the article may have been transported to a 



different place in vessels selected by the purchaser, and for 
his purposes, and without the knowledge or consent of the 
seller: Finds that a reasonable time is to be allowed to the 
purchaser to ascertain the existence of any latent defect at the 
place of delivery; but that it must be a reasonable time only, 
and if the deficiency is patent, or immediately ascertainable, 
it most be intimated immediately to the seller, in order that 
he may take measures to secnre his recourse against the party 
from whom he may have got the goods, or give timeous in- 
structions as to the disposal of them: Finds that the defi- 
ciency in the quality of the oats here w^ patent from the very 
beginning, seeing it was mentioned by the pursuer's agents to 
him, the pursuer, immediately on the arrival of the oats at 
Grangemouth, by letters on the 6th and 0th September: 
Finds, that being so known and intimated, the pursuer was 
not at lil>erty to take delivery of the oats at Grangemouth, 
the port of delivery, without fully weighing them, and then 
convey them at his own hand to a more distant place without 
the defenders' consent, and weigh them there, and not inti- 
mate thp ascertained deficiency to the defenders till the 23d 
Sept., ten days after the weighing had been completed at Port- 
Dundas, and fourteen days after the partial weighing had taken 
place at the port of delivery: Findsthat, by taking delivery of the 
oats under such circumstances, and such laches in intimating the 
defect of the quality of the oats, the pursuer has lost his 
claim for any indemnification on account of the deficiency in 
value or weight of the oats sold and delivered, except for the 
deficiency in the quantity, which still remains good and un- 
touched: Finds that this deficiency, under deduction of the 
hundredth part stipulated for under the contract as admitted 
by the defenders, amounts in value to £7 4s, which sum has 
been consigned; therefore alters the Interlocutor appealed 
against, sustains the defences, and assoilzies the defenders 
from the conclusions of the action, except to the extent of 
the sum admitted and consigned by the defenders: Finds the 
defenders entitled to expenses, subject to some modification — 
in respect the dispute began from a proved deficiency in 
weight of the oats which they sold, though in bona fide; 
appoints an account to be given in, and taxed by the auditor, 
and decerns. 

A a. Murdoch ^kd Bodobb. 

AU. Albxamdeb and Tatlob. 



29th Gotobbb, 1864. 

SHERIFF COURT, RENFREWSHIRE— PAISLEY. 

(Shebiffs Patbick Fbasxb ahd Campbell.) 



The Reverend William Elston, Minister of the Taber- 
nacle Church, Paisley, v. James Creelman. 

Slander — Damages — Relevancy — PrivU^r^. — A minister 
brought an action of damages againtt a member of hie ehttrth 
for dander, — Held (1), that the swnm^me vfoe irrelevant, in 
$0 far as the word mdlieiouB was omitted, and the record 
opened up to have the word added; (2), eommunieatione 
made by one member of a church to another, as to the charac* 
ter and conduct of a candidate for the pastoral charge of a 
congregation, are privileged. 

The pursuer raised this action of damages (and another 
against John Black on nearly similar grounds) a member 
of the Tabernacle Church, Paisley, averring (in his con- 
descendence) that he had falsely, maliciously, calum- 
niously, and injuriously, on 22d January last, or about 
that time, slandered the pursuer in the presence and 
hearing of certain parties named in certain houses in 
Canal Street of Paisley, and farther, that he had so 
slandered the pursuer on various occasions within the 
town of Paisley and places adjacent during the month 
of January last (1863) to sundry persons, and in par- 
ticular to certain paxtieB named. These averments were 
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denied as stated, and in explanation it was set forth that 
Black, who was president of the congregation, had gone 
to Motherwell, where the pursuer had been formerly 
stationed, to make inquiries, and on his return had re- 
ported to the defender what he had learned, and he had 
also reported the result of his inquiries to a congre- 
gational meeting. Art. 11. — The persons named in the 
condescendence as those to whom the defender is alleged 
to have made the injurious statements are members or 
adherents of the church for the pastoral care of which 
the pursuer was then a candidate, and he made no state- 
ment to them or either of them except by way of con- 
versing with them about the reports that had been made 
to the congregational meeting by Mr John Black, or 
what he had reported to the defender as the result of his 
inquiries. It was admitted that three of the parties 
named were members of the pursuer*s congregation. 

The pursuer pleaded— {\) The defender having slan- 
dered the pursuer, he is liable in reparation and damage ; 
(2) In the circumstances condescended on, the pursuer 
IS entitled to decree in terms of the libel; (3) The de- 
fender*s statement of facts is an aggravation of the libel, 
and these facts and pleas in law being irrelevant and 
unfounded, as well as untenable in law, the same ought 
to be repelled. 

The defender pleaded — (1) Preliminartf — The action 
is irrelevant, in so far as it charges the defender with 
having slandered the pursuer without specifying the 
dates and persons when and to whom it is alleged the 
statement was made; (2) On the merits— When the 
pursuer became a candidate for the pastoral charge of 
the Tabernacle congregation, he submitted his previous 
conduct to the inquiry of the members, and they were 
entitled to make these inquiries and inform each other 
of the result without subjecting themselves to a claim of 
damages at the pursuer's instance; (3) The statements 
roade by the defender having been made in his capacity 
of a member of a religious body recognised and tolerated 
by law, ho is not amenable to the Civil Courts there- 
for; (4) The defender was bound to inquire into the 
pursuer's previous conduct before choosing or rejecting 
him as his spiritual adviser, and was entitled to make 
known to the members of the church what he learned ; 
(5) Under the whole circumstances, and particularly 
with reference to the pursuer's conduct before becoming 
A candidate for the pastoral charge of the congregation 
of which the defender was a member, and the relative 
position of a minister of the gospel to his congregation, 
the pursuer has no claim for damages, and the defender 
is entitled to decree of absolvitor, with expenses. 

The record was then closed, and the Sheriff-Substi- 
tute pronounced the following Interlocutor: — 

Having considered the closed record and whole process, 
and beard parties' procurators thereoi^ Hods that the con- 
deeceudcDcc is irrelevant in so far as it ^jJKes tbe defender 
with having " slandered the pursuer .^pP^arious occasions 
within tbe town of Paisley, and filaces adjacent, to sundry 
persons during tbe mouth of January, or about that time;" 
quoad vltra and before answer allows the pursuer a proof of 
his averments, and the defender a joint probation; and as to 
the counter statements in the defences: Finds tbe same 
irrelevant, except as to that part of the allegations in Art. 8 
of the defender's statement of facts, which avers that the 
pursuer, " while stati<med at Motherwell and Wishaw, had 
carnal connection with an unmarried woman, and admitted 
this to the Kevereud Mr Todd/' and also as to the allegation 



in Art. 11 of the defender's said statement, and as to the said 
allegations in Art. 8 and Art. 1 1 of the defender s said state- 
ment, allows the defender a proof, and the pursuer a joint 
probation; appoints tbe proof to proceed as one proof, the 
pursuer leading therein; grants diligence at the instance of 
both parties against witnesses and havers, and appoints the 
proof to proceed on the 7tb October next at half-past 1 1 ax. 

Note. — The grounds of this Interlocutor will be found 
fully stated in a Note to the Interlocutor of this date in a 
similar case at the instance of the pursuer against John 
Black. 

It may be added that while the defender's averments in the 
11th Article of his statement offsets might have been proved 
under the conjunct proof allowed him, it has been thought 
better, to prevent misconception, to allow him a substantive 
proof of that article, along with a proof of his averments in 
tbe 8th Article of his said statement. 

The Note in Black's case to which reference is made is 
as follows: — 

NoTK. — ^The Sheriff-Substitute is anxious that parties should 
clearly understand the grounds on which the proof allowed 
kine inde has been restricted by the foregoing Interlocutor — 

Ist. It is quite fixed that a pursuer cannot prove a slanderi 
unless he specifies not only the slander itself which he com- 
plains of, but also the persons to whom, the places where, and 
the times when the slander was committed. 

2d. As to the defender's statement of facts, it is only 
necessary to observe that a proof of them has been refused, 
except where they go to a proper plea of Veritas convieii, be- 
cause the defender is not charged with having slandered the 
pursuer by saying that ** he had heard injurious reports as to 
the pursuer's conduct with regard to women," or such Uke; 
but that he, the defender, had stated to certain specified per- 
sons that the pursuer was an immoral man, guilty of adultery 
and fornication, and so forth. Now, if it is only proved that 
the defender told the persons specified that he had heard these 
things about the pursuer, then the pursuer will fail to prove 
his case; and the defender has a joint-probation allowed him 
in order to show that he stated nothing more than this. Bat 
if the pursuer prove that the defender did say the things con- 
descended on, it would be irrelevant on defence to bring evi- 
dence that the defender had heard such things unless be is 
also prepared to prove their truth. It may be true that he 
was entitled tu make every inquiry into the pursuers ante- 
cedents, and to disseminate the results throughout the indi- 
vidual members of tbe congregation; but he cannot justify 
accusations of fornication and adultery against the pursuer by 
saying that he heard that others had made similar charges. 
Nor can all the scandal and tittle tattle which may have 
reached the defender be allowed to be proved by him in 
Court with a view to lessening the damages to which the 
pursuer may he entitled in the event of his proving the 
slander, and the defender failing to prove the Veritas oonvicii. 

This Interlocutor was appealed, and the Sheriff there- 
after pronounced the following Interlocutor: — 

The Sheriff having considered the whole process, recals, ta 
hoc statu, tbe Interlocutor appealed against, opens up tbe 
record, allows the pursuer, if so adviaed, to amend bis sum- 
mons by adding thereto the word " maliciously,'* appoints tbe 
defender to amend his statement of facts in the defences by 
specifying the times at which the various occurrenoes tbersin 
set forth took place, and also to specify by whom the pursuer 
was accused of unbecoming conduct with a woman when 
stationed as a preacher at Settles, and what that woman's 
name was, and what is the name of the unmarried woman 
referred to in the 8th Article; said amendment to be made 
within ten days from this date, and appoints the Clerk of 
Court, on the same being made again, to transmit the process 
to the Sheriff, reserving, in the meantime, all questions of 
expenses. 

Note.— The Sheriff refers to his Note in the case at the 
instance of the same pursuer against John Black, issued of 
this date. 

The Note referred to in Black's case is as follows:— The 
record in this case is in a most unsatisfactory condition. On tbe 
one side, the pursuer not having the word "maliciously*' on 
his summons, runs the risk of being turned out of Court> in ; 
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acooTdance with the decision in Dallas v. iftmn, 14th June, 
185S, 15 D., p. 746, if the case should turn out in proof to be 
one of privilege. From the pursuer's statement, it does not 
appear to be a case of privilege, and, therefore, it cannot be 
dismissed as irrelevant though the summons want the word 
"maliciously." But the Sheriff sees from the defences that a 
case of privilege may arise, and in such a case the action 
mast be dismisMd, even though malice were proved. Indeed 
a proof of malice in such circumstances, with the absence of a 
charge of it in the summons, would be irregular. 

On the other hand, the defender has inserted in his defences 
eleven statements of facts, every one of which is defective 
from want of specification in essential particulars. It is not 
A satisfactory course to dispose of a case on matters of plead- 
ing, and therefore the Sheriff exercises the powers now vested 
in him by statute of giving the parties an opportunity to 
amend the record. The defence charges the pursuer with 
having carnal connection with a woman not named. That 
woman's name must be given. The rest of the defence con- 
sists of rumours upon which the defender says he acted. The 
time when he heard these rumours must be specified. It is 
not intended, however, to allow the defender to make a new 
and distinct charge against the pursuer of having had carnal 
connection with a woman in Yorkshire, nor to prove that all 
that is now set forth on the record is, that he was "accused*' 
of having had such connection. 

The additi(«a suggested by the Sheriff were made by 
both parties, and the record was of new closed. The 
Sheriff thereafterpronounced the followinglnterlocutor: — 

The Sheriff having considered the closed record, as now 
amended^ Finds that the condescendence is irrelevant, in so 
fiur as it charges the defender with having slandered the pur- 
suer " <m various occasions within the town of Paisley and 
places adjacent, to sundry persons in the montl^ of January 
last, or about that time: Allows the pursuer a proof of the 
rest of his averments: Allows the defender a proof of his aver- 
ments, and to both parties a conjunct probation: Grants dili- 
gence at the instance of both parties against witnesses and 
havers, and remits the cause to the Sheriff-Substitute, and 
appoints the proof to proceed on such day as may be appointed 
by the Sheriff-Substitute, 

KoTi. — ^The Sheriff refers to his note in the case at the 
instance of the present pursuer against John Black issued of 
this date. 

The Note referred to is as follows:— 

NoTB. — ^The main question involved in this case at present 
is, whether it is competent to prove that rumours prejudicial to 
the pursuer had been prevalent, and that the defender did 
nothing more than repeat the current rumour. There is a 
second question which does not call for the expression of any 
opinion at present, viz.. Whether the defender acted in such 
circumstances as to entitle him to be considered privileged, 
and so to render it incumbent upon the pursuer to prove 
malicet 

The second of these questions is one that can only be deter- 
mined after proof, because the case stated by the pursuer does 
not show that the defender was acting in any privileged capa- 
city, and at this stage the case must be looked at as stated by 
the paxsuer {TrerU(m y. Owrie, 22d Feb., 1843, 6 D., 705.) 

Upon the first question, the Sheriff thinks the law different 
from that stated by the Sheriff-Substitute. The defence to 
such actions as this may be a full jostification of the alleged 
libel by proof of the Veritas, or it may go merely to a paUia- 
tion of the ofifence, so as to warrant a verdict for only one 
&rthing; and this it may do, although it does not go the 
leng^ of a justification of the libel. If, for example, it were 
corrently reported throughout a whole town that a certain 
individual was a man of immoral life, surely the repetition of 
this rumour would be visited with a less amount of damages 
than would be imposed upon the inventor of the slander. 
Accordingly, it has been repeatedly ruled, that such proof 
going to paJliation of the wrong done is competent. It was 
so raled by Lord Wood in the case of M'GuUock v. Litt, 11th 
March, 1851, 18 D., p. 960, The Lord Chief Commissioner 
gave the same opinion in 8eott v. M*Qavin, 2 Murray, 486, 
and Lord Gillies in Paterson v. Shaw, 5 Murray, 279. There 
IS a raling to the contrary effect by Lord President Hope in 



the case of ^ro(2M v. Blair, 17th July, 1834, but that case 
was prior to the case of M'OuUoch v. Xd^ which appears to 
have been very deliberately argued, %n(f wnere the ruling was 
given only after a citation of the ^tees on the point both in 
the English and Scotch Courts. 

Proof was then led and concluded. Parties* procara« 
tors were thereafter heard, and the Sheriff-Sabstitate 
pronounced the following Interlocutor: — 

Finds that the situation of minister to the congregation of 
the Tabernacle Church, Paisley, was vacant in January, 1863: 
Finds that in the course of that month one of the three per- 
sons who had been selected as candidates for the situation 
was withdrawn from the leet of candidates: Finds that the 
pursuer was proposed as a candidate in his room: And finds 
that on or about 25th January, 1863, he was elected by the 
votes of a majority of the members of the said church to the 
situation of minister thereof: Finds that the defender was an 
office-bearer in said church, and that he possessed, in common 
with the other members thereof, a right of voting in the 
election of a minister thereto: Finds that between the date 
when the pursuer was proposed as a candidate and was elected 
as aforesaid, the defender made certain statements as to the 
pursuer's character and conduct in connection with, and in 
reference to, the ensuing election, viz. — 1st, to the witnesses 

Mrs W and her daughter (now Mrs W ), to whom 

he stated that he had been informed by the witness, John 
Black, that both married and unmarried women had been 
laid to the pursuer's charge, and that two different young 
women had each had a child to him; 2d, To the witness Mrs 

G or A , in presence of the witness Mrs A , to 

wham he stated that the pursuer " was blamed with either 
one or two or three married women," or words to that effect; 

and, 3d, To the, witness, James T and his wife, to whom 

he stated that he had been told that the pursuer was ''the 
father of two bastard children," and that he was a bad 
character; 4th, Finds farther, that thereafter, and on 24th 
January, 1863, the defender, in company with the witness^ 
John Black, called at the house of James M 'Naught, in 
Elderslie, who was aLK> a member of the said church, and 
that Black having stated to the said James M 'Naught, in 
the hearing of hu son, James M 'Naught, Jun., that he 
(Black) had been told that there were two illegitimate children 
bom to the pursuer, the defender added, "Aye, four or five:" 
Finds that the parties to whom these statements were made 
were all members of the Tabemade Church, and entitled to 
vote in the election of the minister thereof, except James 
M 'Naught, Jun., whose presence is not proved to have been 

known to the defender, and Mrs A , who was a mere 

casual listener to the statement made by the defender to 

Mrs A , who was herself a member of the said church: 

Finds, that having regard to the circumstances in which, 
and the persons to whom the above statements were made 
by the defender, the same Were privileged statements, and 
that the pursuer has failed to prove that the same were made 
maliciously^ or without probable cause: Finds, separatim, 
that it is proved that the statement made in the hearing of 

Mrs A , viz., that the pursuer " was blamed with married 

women," was a true statement: Therefore, sustains the 
defences, assoilzies the defender, and decerns: Finds the 
defender entitled to expenses, allows an account thereof to be 
given in, and remits the same, when lodged, to the auditor of 
Court to tax and report. 

Note. — ^The proof generally in this case is the same as 
that in the similar case at the pursuer's instance against 
John Black, and as the Sheriff-Substitute has fully explained 
his views in the Note to his Interlocutor in that case, he begs 
to refer to that Note as explanatory of the present dedsion. 
It seems only necessary to explain in addition — 1st, as to the 

alleged slander uttered before Mrs W and her daughter, 

that the defender gave Black as his informant, and there can 
be no doubt that he only stated what Black told him, and he 
himself believed; 2d, as to the statement made by him in 

Mrs A *s house, the Sheriff-Substitute prefers the version 

given bv Mrs A , an impartial person, to that of Mrs 

A—— herself; and if he is correct in this, there can be no 
doubt that it is proved that the pursuer was "blamed" 
(whether rightly or wrongly) as the defender alleged he was; 
3d, as to what the defender said to T— — and his wife, it u 
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thought that the defender had probable cause for making the 
■tatementB he did on the occasion; 4th, as to what took place 
at M'Naught's hoaie there is more difficulty, but on the 
whole it is thought that the vague words "aye, four or five," 
used by an excited man In the course of a confidential and 
otherwise undoubtedly privileged conversation are not a suffi- 
cient ground of damage, seeing espedallv that these words 
did not really increase the injury which the rest of the com- 
munication was calculated to produce, and that there is a 
complete absence of any proof of malice towards the pursuer 
on the defender's part. 

The Note in Black's case referred to is as follows: — 

Note. — It does not appear that the defender ever made a 
statement, good or bad, in relation to the pursuer's character 
prior to his being proposed as a suitable candidate for the 
situation of minister of the Tabernacle Church in the first 
week of January, or subsequent to the 25th of that month, 
when he was elected to that office, and the statements which 
he did make were all employed for the exclusive purpose of 
influencing the opinions of members of the congregation 
possessing, like the defender himself, the right of suffirage 
in the election, and they were made soIMy to members of 
the church, without the presence of third parties, except- 
ing in the case of James M^aught, Jun., who, though a 
sitter in the Tabernacle, was not a member of the church, 
and happened to hear from his bed what the defender and 
Creelman were saying to his father. It does not appear, 
however, that James M 'Naught, Jun., was visible at the 
time, or that the defender knew that he was within hear- 
ing. The circumstance of his overhearing what passed 
therefore is no otherwise important than in so far as it 
enables him to speak as to what was actually said 
between his father, on the one part, and the defender and 
Creelman, on the other. The first question that arises, then, 
is, whether the defendant's statements were privileged oom- 
municationsl It is not doubted that this question must be 
answered in the affirmative. The general rule deducible 
from the decisions of the Courts of Law on the subject has 
been succinctly and accurately stated by Mr Guthrie Smith 
in his recent IVeatise on Reparation, p. 208. It is there 
stated that " a communication made h<ma fide on any sub- 
ject-matter in which the party conununicating has an in- 
terest, or in reference to which he has a duty, is privileged, 
if made to a person having a corresponding interest or duty, 
and although it contain criminatory matter which, with- 
out this privilege, would be slanderous and actionable. 
This protection extends to moral and social duties of imper- 
fect obligation." It is unnecessary to enlarge on the appli- 
cability of Uie above rule to the present case. It was a 
matter of serious interest to all the electors of the Taber- 
nacle congregation to secure a suitable minister, and it was a 
duty whidi each of them owed to himself and his fellows to 
oonmiunicate whatever facts he knew relative to any candi- 
date, in so far as these affected the question of his fitness 
for the vacant office. It may be true that the pursuer 
did not put himself forward as a candidate, but that is 
really of no consequence, for he was at least proposed as 
such to the congregation, and preached thereafter, and 
accepted the office when elected to it. If, then, the de- 
fender's statements were privileged, the only question that 
remains to be considered is, whether they were made — 
as the pursuer alleges them to have been made — "mali- 
ciously and without probable cause." The pursuer has failed 
to prove that such was the case. There is nothing like a 
substantive attempt to prove malice. It may be surmised 
that something of the kind is sought to be insinuated by the 
attempted proof that the alleged slanders were put forth by 
the defender, because he was piqued that any person not an 
adherent of the Morissonian body should have been pro- 
posed as a candidate. But if this was meant, the attempt 
was an ntter failure. No special malice is proved. But it 
may be asked, Is malice not to be inferred from the total and 
glaring absence of any probable cause for uttering the alleged 
slanders? This question must also be answered in the nega- 
tive. The history of the case is easily read when the evidence 
is arranged in its proper order. A member of the congre- 
gation, Robert Corran, who is called for the defender as a 
witness, explains that the day after the pursuer first 
preftohed| he told the defender that he thought— &om what 



he had heard as to the transference of a Mr Annatroiig 
from Paisley to the Primitive Methodist congregation at 
Motherwell, the previous year— it was to be inferred that 
that congregation was in a declining state; and that aa the 
pursuer had been formeriy pastor of that congregation, it 
would be desirable to know what was thought of him at 
MotherweU. Although Corran's inferences were in wniie 
respects erroneous, they pat the defender on the scent. He 
went to Motherwell, and saw there several of the office- 
bearers of the Primitive Methodist Church, some of whom 
had been oonnedrcd with the station at Motherwell while 
the pursuer was resident there; and he afterwards met 
with the Rev. Mr Todd, formerly of the Primitive Metho- 
dist Chundi, and now the Morissonian miniBter at Beith, 
who had been the pursuer's superintendent when he was after- 
wards stationed at Glasgow. From these, and other sources 
to which the investigation led him, the defender learned 
the following main facts— 1st, That when the pursuer left 
Setties, in Yorkshire, in 1856, his conduct m reference to 
women was made the subject of inquiry before some repre- 
sentative body of the Primitive Methodist Church, and that 
unfavourable rumours as to his character were prevalent in 
the district; 2d, That similar rumours prevailed in Mother- 
well, and formed the subject of conferences or conmiunioa- 
tions between the superintendent and office-bearers of the 
Primitive Methodists at Motherwell; 3d, That the pursuer 
bad resigned his position as a Methodist minister in Glasgow 
through his superior, Mr Todd, in preference to submitting 
to have the rumours investigated, and not 'as the pursuer 
now pretends, in order to admit of his attending college in 
Glasgow; and 4th, That the pursuer was reported to have 
had an illegitimate child bom to him in Glasgow by his 
landlady, Miss A . Ist, That rumours as to the pur- 
suer's misconduct with a married woman named P , 

at High Benthiun, within the SetUes mission, were preva- 
lent, and were the subject of investigation by the Primitive 

Methodist body is proved, not only by the woman P and 

her husband and others, but by the pursuer himself and his 
witness, Mrs M'Mahon or Lord. As to the fact to which 
those rumours referred, evidence has also been led. The story 

of the old woman P , though strange and startling, and 

involving a frightful charge of profligacy and even crime^ was 
told witii remarkable ingenuoiisness and sunjdicity, and 
derived considerable corroboration from the evidence of her 
daughter and husband. But Its chief support rests upon tiie 
line of conduct which the pursuer himself adopted in rrference 
to it. He is proved, by his own evidence, and that of the 

P s, and of Mrs Lord, to have gone out of his way to visit 

them at Bentham, when he foresaw this inquiry; to have 

invited the husband and son of Mrs P to visit him in hia 

hotel; to have threatened them with an action which he 
asserted he should follow up with imprisonment if they did 
not procure for him a written retractation of the scandal from 
the old woman; to have stdd, that if they ventured to come 
to Paisley to give evidence, they would be mobbed; and 

finally, on getting the retractation, to have given P a 

present of a sovereign as a proof of friendship or aa induce- 
ment to silence. The miserable attempt to prove by Mrs 
M'Mahon or Lord, a single and wholly uncorroborated witness 
with whom he had himself been in consultation when he 

visited Bentham on the above occasion — ^that Mrs P waa 

a mere filthy dreamer, and had dressed up her own impure 
thoughts into a charge of adultery and rape, tells more agunat 
him than for him, espedallv as he had asserted that Mn 

P was expelled from the Primitive Methodists during 

his settlement at Setties, while this woman, who is his sin^^ 
witness on the subject, swears that up to the last hour of his 

ministry there, Mrs P vras his most devoted follower. 

Either Mrs Lord must be a most inaccurate and ntterij 
untrustworthy witness, or the pursuer must have stated what 
he knew to be untrue. 2d and 8d, As to the pursuer's history 
at Motherwell, the Sheriff-Substitute must say Uiat, if an 
innocent man, the pursuer has certainly been a most unfor- 
tunate one. That rumours as to his groos imprudendes, if 
not gross immoralities, while stationed there be(»me rife vecy 
soon after he left it, is proved by overwhelming tertunony. 
The respectable and wholly unprejudiced office-bearers of the 
Primitive Methodists at Motherwell established the &ct 
beyond all doubt, and prove that these rumours related to 

Mrs F or G- — , an unmarried woman at the time, and 

to Mn H , then a yoaog mamed woman. Tlieae rnmoiiiB 
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gave rise to an investigation, conducted by the then Buperin- 
tendent of the station, who is now abroad; and that investi- 
gation, the results of which were never made public, were 
unsatisfactory to some of the office-bearers. But it ended in 
this — as is most oonclasively proved by Mr Todd and Mr 
Morton — that on the option being granted to him by Mr Todd 
of either retuiog from the ministry, or standing a trial as to 
his conduct at Motherwell, the pursuer accept^ the former 
alternative, and admitted that his behaviour would not bear 
Bcratiny. It is unnecessary to do more than refer to the 

evidence of Mrs F or Gr , and Mrs H and her 

husband, and Mr Evans, her class-leader among the Methodists. 
Th& Sheriff-Substitute can only say that no evidence was ever 
given with more apparent candour and troth than that of 

both Mrs G • and Mrs H . From the circumstances 

of both cases corroboration was not possible; but the fact that 
each of three respectable women, without any intelligible 
motive to injure the pursuer, and with every inducement to 
ooneeal what involved painful exposure of themselves, have 
all distinctly alleged on oath separate acts of impurity, or 
gross impropriety, towards herself, gives room to the applica- 
tion of a principle well known both in civil and criminal law — 
▼iz.y that a series of similar though distinct offences, each 
sworn to by a single but credible witness, and not contra- 
dicted by other evidence, may competently be held to be 
proved. (See JHckson on Evidence, 2d ed., vol. ii., p. 1183-4.) 
The Sheiiff-Snbstitute does not feel called on to say whether 
the matters in question are proved or not; it is sufficient that 
the defender, in asserting them to be true, did not do so with- 
out probable cause. 4th, The conduct of the pursuer towards 

MioB A *s illegitimate child; the fact that he did speak of 

it as ''my son," although he now asserts that it was his 
brother's, and that he and his mster continued to live in Miss 

A ^'s house after the birth, and made the poor infant their 

spedid fondling, are circumstances which may not necessarily 
imply that pursuer was the father, but certainly render it 
easy to account for the rumour, which u clearly proved to 
have prevailed in Glasgow and at Motherwell, that tiie child 
was bom to the pursuer. Vide evidence of Todd, Marshall, 
and Honeyman, defender's proof. On the whole, the Sheriff- 
Sobstitute is satisfied that the defender's statements were 
privileged, and were neither made maliciously nor without 
probable cause. The fact that the defender seems to have 
told M'Naught that the pursuer was blamed with two illegiti- 
mate children is to be viewed as an inaccuracy, which if it 
does not substantially vary or materially aggravate the 
character of the communication made by him, wUl not deprive 
him of his plea of privilege. The same remark may be made 
as to the breadth of the defender's assertion as to the pursuer's 
dealings with married women. The proof discloses only one 
instance of alleged carnal intercourse with a married woman; 
bnt it is not inconsistent with the nature of the rumours 
prevalent at Motherwell and elsewhere, that the defender 
may have honestly believed that there were other instances of 
completed guilt there also, or that he stated anything of that 
import maliciously or wantonly. 

Both parties appealed. A reclaiming petition and 
answers, drawn by counsel, were lodged, and thereafter 
the Sheriff pronounced the following judgment: — 

The Sheriff having considered the reclaiming petition for 
the pursuer, answers thereto for the defender, closed record, 
proof, and whole process, sustains the appeal for the pursuer, 
m so fiar as regards the finding of expenses, recalls the finding 
of the Sheriff-Substitute, in so far as he finds the defender 
entitled to expenses; quoad vUra, adheres to the interlocutor 
of the Sheriff-Substitute appealed against : Finds no expenses 
doe to dther party. 

Note. — ^The Sheriff refers to his Note to his Interlocutor of 
this date in the case of EUton v. Black for the reasons whidi 
induce him to adhere to the Sheriff-Substitute's Interlocutor 
in the present case. 

The defender in this case no doubt did go farther than 
"Black did. He exaggerated Black's report, and overcoloured 
it when he said that it had been rumoured that the pursuer 
was the father of four or five illegitimate children. Blade 
poaitively swears that he never said this, and there was no 
touidation for it in fiwt. Black did hear rumours about the 
pusner having hi4 *'chUdr9A" in £ng]«od| which nunonn 



seem to bo totally unfounded, as not a particle of evidence 
has been brought forward to support them. Coming witii 
this report to Paisley, Black limits the number of children to 
two, and as he had heard that there were " children " there 
was nothing very wrong in speoifying two. But there was 
wrong in the defender in this case proceeding at once to 
exaggerate the number into four or five. This spedfication 
gave point to the rumour. Black says he heard it all over 
Paisley. The defender may have been exdted, as the 
Sheriff-Substitute thinks, but he ought not to get into such 
excitements in reference to the character of other people. He 
had a right to speak about the pursuer's character, but he 
had no right to invent. Yet, taking the whole circumstances 
into consideration, the Sheriff does not find in this exaggera- 
tion evidence of malice, and therefore the appeal must be 
dismissed so far as regards the merits. But^ on the other 
hand, it is a case where expenses cannot be fairly awarded in 
the defender's favour. He provoked this action by his own 
heedlessness and rash speaking. 

The Note in Black's case referred to by the Sheriff is 
as follows: — 

NOTB. — The defender maintains that the statements which 
were made by him, and which are complained of, were true, 
or alternatively that even supposing they were false, yet they 
were privileged, and were uttered without malice. In the 
view that the Sheriff takes of this case, it is unnecessary to 
pronounce any judgment upon the first point. In justice, 
however, to the pursuer, it is right to say that, in regard to 
one of the charges made agunst him, the Sheriff has formed 

an opinion in hu favour. The story told by Mrs P — 

is not credible. She says she was ravished by the pursuer, 
minister of the church which she attended. She never men- 
tions this to her husband until the pursuer had left the district. 
An examination follows at Settles before certain gentlemen of 
the Primitive Methodist communion. Apparently tiiey did 
not believe the story which she told, for the pursuer continues 
to be a minister of this communion at Wishaw. No steps 
were taken against him by the governing body of the church, 
and it was not on account of this aUe^d ravishing of Mrs 

P that the Bev. Mr Todd brought pressure to l^r upon 

him so as to compel him to leave the communion. Then the 
conduct of the husband is not explainable consistenUy with 
the notions of his belief in his wife's story. It certainly ia 
not consistent with ordinary human nature to think that a 
husband would quietly and amicably, along with his son, sit 

down to supper, as George P confesses he did, in March, 

1864, with the man who had so foully ravished his own wife. 
He also takes a sovereign from the ravisher. This may have 
been hush money, as suggested by the defender, or it may be 
(what is not uncommon) one of those acts of folly which igno- 
rant litigants, who are so far left to themselves as to take 
precognitions in their own causes, often commit ; but, what- 
ever interpretation be put on this act in reference to the pur- 
suer, it was not a very creditable thing on the part of George 

P to take that sovereign. In reference to the other acts 

of immorality, said to have been perpetrated by the pursuer 
in Scotland, the Sheriff does not think it necessary to express 
any opinion as to their truth or falsehood. There is quite 
enough in the cause to entitle the defender to absolvitor with- 
out a decision on the veritcu. The defender was clearly in a 
privileged position. He was the member of a church which 
was in search of a minister to fiU a vacancy. Clearly, every 
minister who is a candidate for the situation puts his charac- 
ter in issue. The people whom he is spiritually to teach are 
surely entitled to inquire into his antecedents, and if they are 
entitled to inquire they are also entitled to teU each other 
what they have heard. It is quite idle to say that they can 
only report the information they have gained at a publio 
meeting of the congregation. This would certainly be very 
often the most cruel thing for a candidate, as in aU proba- 
bility a false rumour might thus get circulated in the puhlio 
newspapers. The defender thus standing in a privileged poBi« 
tiou it is essential to sustain such an action as this that malice 
be proved against him. Now, special malioe there is noae. 
But malice may be inferred from the way in which the state- 
ment complained of has been made. If the alleged slanderer 
exaggerates the rumours that he has heard, or proclaim them 
in places where he had no oooarion to speaky such reokleemen 
might vwy justly b^ ooQsidsNd auiuos. But tht Mntd^ 
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neither exaggerated what he had heard nor proclaimed his 
iaformatiou in the market place to all the world; he confined 
himself simply to repeating to members of the congregation 
the information which he had made a special joamey to pro- 
cure. 
Act. Abchibald Oabdvkr. Alt, Jahhs Galdwsll. 



4th Novxhbeb, 1864. 

SHERIFF COURT, STIRLINGSHIRE-STIRLING. 

(shebiff3 moib and robertson.) 

David Lindsay and Coy. v. Andrew Crawford. 

Guarantee. — In an action founded on a wrilten guarantee 
it teas pleaded, (1) The action incompetently directed 
against the defender alone, no constitution of the delt 
against the principal debtor has been produced, nor has 
he been discussed; (2) The principal debtor has not 
been called as a party to the action — repelled. 

Stamp.— Procesa sisted to allow a letter of guarantee to he 
stamped, 

16 and 17 Vic, cap. 80, sect. 15— Process, Dismissal of. — 
A proof was allowed to a defender, and on his craving^ 
six months were allowed to report. No proof wgs 
taken. On the elapse of three months the pursuer 
moved that the action be revived; hut as the process was 
in the defender's custody^ no Interlocutor could be pro- 
nounced. On the elapse of the six months, and no proof 
reported, on Hie process being moved in, the defender 
contended that the process stood dismissed by the Ibth 
sect, of the Sheriff Court Act, Held by the Sheriff, that, 
in point of fad, steps had been taken in process; but as 
the defender was in mala fide, the process was held as 
revived, and decreet given. 

This was an action raised at the instance of David 
Lindsay & Company, wholesale tobacco manufacturers, 
Edinburgh, against Andrew Crawford, upon a letter of 
guarantee granted by him to them. The circumstances 
uuder which this letter was granted are these: — ^The 
pursuers sold and delivered to James Fleming— then 
tobacconist, now Sheriff-officer in Stirling— a quantity 
of tobacco, the price of which amounted to £23 odds. 
Fleming, on being applied to by the pursuers' agent, 
paid the sum of £6 to account, and having delayed pay- 
ment of the balance, an action was raised against him. 
The defender in the present action then granted a letter 
of guarantee in the following terms: — 

"Stirling, 3d Sept., 1860. 
*' David D. Syme, Esq., 
" Writer, 

"Stirling. 
"Dear Sir, 

" On condition of your staying proceedings 
" against Mr James Fleming, auctioneer here, for a debt 
" of £17 odds due by him to Lindsay & Co., merchants 
" in Leith, I undertake to see the said debt paid within 
" a month from this date. — I am. Dear Sir, yours truly, 
" (Signed) Andrew Crawford." 

The record was made up by condescendence and 
answers. The defender's statement was as follows:— 

Statement of Faots. 

1. In or about December, 1860, an action was raised 

against the defender foresaid, founded on the above-mentioned 

dooamenty and sometime afterwards Mr Alexander Buchaoan, 

tiMU writer in SUrUng, and now residing at the Cape of Good 



Hope, on the part of James Fleming, paid to the pursuer's 
procurator for their behoof, and in the capacity of their agent, 
the whole amount that he then owed to the pursuers, and 
which was remitted to them by their said procurator, and 
accordingly the said action against the defender was dropped, 
and he heard nothing more of the matter till the present 
summons was served about a year afterwards, and after 
Buchanan had left this country. The statements made in 
answer to this article, in additions to the condescendence, are 
denied. 

Plbas in Law— Dilatobt. 

1. This action is incompetently directed against the defen- 
der alone, no constitution of the assumed debt has been pro- 
duced against Fleming, and he has not been called as a party. 

2. The action is incompetently directed against the defen- 
der alone; Fleming, whom it represents as the piindpal 
debtor, not being called, and not having been discussed. 

3. The document libelled on, whether held to be a promis- 
sory note or an obligation, is null, not being stamped. 

Pebgmptoet. 

4. As the principal debtor has long ago paid everythmg 
due by him to the pursuers, through their agent^ this action 
is in no view warrantable against the defender. 

5. The defender is entitled to a diligence and commisrion 
to examine Mr Buchanan, to recover the evidence of the pay- 
ment of Fleming's debt to the pursuers, as above set forth. 

The preliminary pleas were disposed of ^ the follow- 
ing Interlocutor, adhered to on appeal: — 

Having heard parties' procurators. Repels the two first 
preliminary pleas stated for the defender, but sustains the 
third preliminary plea, but to the effect only of sisting prooesa 
till the proper stamp shall be afiSxed to the letter of obliga* 
tion founded on, and sists the same accordingly. 

The record having been closed, a proof was allowed to 
the defender, and, on his craving, six months was given 
to report. 

No report was made, and the six months having 
elapsed, the Sheriff-Substitute thereafter pronounced the 
following Interlocutor: — 

Having considered the closed record, productions, and 
whole process, and hoard parties* procurators thereon. Decerns 
against tho defender in terms of the conclusions of the libel: 
Finds the pursuers entitled to expenses: Allows an acooant 
thereof to be given in, and remits the same, when lodged, to 
the auditor of Court to tax and jreport, and decerns. 

Notb. — ^The dilatory pleas in this action were all long ago 
finally repelled — the two first so far back as 27th January, 
1863, and the third by the Sheriff on appeal on 16th October, 
1863. The only peremptory defence on the record is paymeot 
by the hands of Mr Buchanan, and the letter of guarantee 
being admitted, the case was narrowed to that single issue. 
No attempt, however, has been made to instruct this defence, 
and circumduction having been pronounced, no other judg- 
ment is now possible but decree in terms of the summons. 

On appeal, the Sheriff pronounced a judgment adher- 
ing, and he added the following — 

Notb. — ^The attempt made at the debate to revive the 
preliminary pleas which had been all previously repelled tho 
Sheriff holds to have been incompetent. The two first pre- 
liminary pleas were repelled by Interlocutor of 27tih January, 
1863, and against that Interlocutor, in so £sr as it repelled 
these pleas, no appeal was taken. The defender, however, 
did appeal against the Interlocutor, in so far as rogaided tbe 
third plea relative to the stamp, and his appeal was con- 
sidered and dismissed hy the Interlocutor of 7th April, 1863. 
The defender then went on to make up a reoord on the merits, 
and it was closed on the 16th June, 1863. To allow the two 
first preliminary pleas to be now revived, after judgment on the 
merits, would be contrary to every rule of procedure. But the 
only question which was seriously argued before the Sheriff 
was, that no Interlocutor on the merits oould be prononnoed— 
in respect the process had fallen, and stood dismissed in tenns 
of the 15th sect of the Stotute 16 and 17 Vict., can, 80, no 
step having been taken in it for six months after w Intw* 
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SHERIFF CODET REPORTS. 



Aliment^ Parent and Child— HuBband 
and Wife---A son-in-law held liable to 
aliment his mother-in-law, although 

bo was not Ituraiiu by his wife, 9 

Agreement Stamp— 23 Vict., c. 15— 
Held that a written offer to paint a 
hoose, followed by acceptance in 
writiDg, falls within the exemptions 

of28 Vict., c. 16, 47 

Agent and CUent — 
An agreement contrary to the rule of 
law; agency can only be proved by 

the agent's writ or oath, 30 

Taxation of Account — Expenses — In 
an action by an agent for a profes- 
sional account, upwards of one-third 
was taxed off. Following the spirit 
of the English rule, where expenses 
are disallowed if one-sixth is taxed 
off, and the case of Clyne v. Spenee, 
7th December, 1827, where one- 
fifth was taxed off, and expenses 
disallowed, one-half costs was only 

allowed to the pursuer, 2 

Appeal — Competency of— An appeal 
from a Sheriff-Substitute's judgment 
refuring a reponing note held com- 
petent, 41 

See Bules— see Broof. 



Bankrupt — Seqnestration— 
A or^itol' pEssented a petition to the 
Sheriff, ocAyiog sequestration of a 
debtor. 'I^e debtor objected. The 
debtor, pending the discussion, pre- 
sented in his own name a petition to 
the Bill Chamber, and sequestration 
was awarded, and the petition remit- 
ted to the Sheriff. The debtor then 
craved that the petition to the 
Sheriff should be remitted to the 
Bill Chamber Sequestration. After 
hearing parties, this was done,... 66 
Sequestration — Bankruptcy(Scotland) 
Act, 19 & 20 Vict., c. 72 (1856)— 
Domicil— Eesidence. A creditor 
presented a petition for the seques- 
tration of an insolvent debtor. The 
debtor entered appearance, and ob- 
jected, inter alia, that he had not 
resided in the county for the year 
preceding the date of the applica- 
tion. Circumstances in which held 
that the debtor had not resided 
within the county when the appli- 
cation had been made, and seques- 
tration refused, 86 



Reduction— Act of Parliament 1621, 
c. 18 — Circumstances in which cer- 
tain deeds were reduced under the 
Act 1621, c. 18, 64 

Preference— 1621, c. 18—1696, c 6 
—An order granted, in absence of 
evidence of a prior agreement, 
within sixty days of bankruptcy, 
held to be " nuU and void" under 
the Acts 1621, o. 10, and 1696, c. 
S, 96 

Summary Petition— Haver— The trus- 
tee on a bankrupt estate presented 
a petition to the Sheriff, craving 
dehvery of a document the pro- 
perty of the bankrupt, instead of cit- 
ing the possessor as a haver to pro- 
duce it Objection, that the proceed- 
ing was incompetent at common law, 
and ought to have been taken under 
the Bankrupt Act, repelled, ...146 

Trustee— Competition — Held that it 
is no objection to affidavits that the 
oath has been taken before a J. P., 
who is a partner of one of the com- 
petitors for the office of trustee,.. 166 

Composition — Mora — ^An insolvent 
obtained the signature of one of his 
creditors to an ofier of composition, 
but twelve months elapsed and no 
composition was paid. The credi- 
tor then raised an action for his full 
debt, but held that he was only 
entitled to the composition, not- 
withstanding the delay, 171 

Competition for Trustee— Held (1), 
the co-obligant in a bill does not 
require to be valued; (2) the vote 
good where a mandate produced 
and acted on, but omitted to be 
initialed by the preses; and (3) an 
affidavit good though the Justice 
was designed as of one county while 
he was in the commission of an- 
other 182 

Constitution, action of-»-Banking, 
preferable— A creditor, holder of 
an fx facie absolute assignation to 
certain leasehold subjects, raised an 
action of constitution against the 
bankrupts and the trustee with a 
view to claiming a preference. The 
trustee appeared and pleaded the 
incompetency of this course, and 
that the creditor ought to have 
lodged a claim in common fotmr— 
Held that both courses were com- 



petent, and that it was in the 
option of the creditor to elect 
either, 183 

Bastard- 
Proof— Circumstances in which pater- 
nity found to be sufficiently proved, 
[103 
Custody of— Parent and Child— A 
bastard was placed at nnrse by the 
maternal grand&ther and grand- 
mother, with the knowledge and 
concurrence of the putative father. 
In an action at the fitther's instanre 
for restoration of the child— Hdd, 
that in that shape the action could 
not be oompetentiy entertained in 
the Sheriff Court. Action dis- 
missed, with costs, 182 

Bill— 
EndoTsation— B cashed a bill drawn 
h:f D upon H, but not accepted by 
him. On presentation to H for ac- 
ceptance, he declined. Before the 
bill became due, B raised an action 
for recovery of the contents of the 
bill against B. Defence— that B 
was not liable to pay the contents 
till the bill became due— repelled, 
[151, 166 
Benewal— Novation — ^A bill was 
granted and discounted by a bank ; 
at maturity another bill was granted 
and also discounted by the bank. 
On the back of the first bill was 
written, ''paid by renewal," and 
signed by the bank agent. The 
acceptor's (defender's) name on this 
second bill was a forgery— it was 
endorsed by the pursuer. When 
due, the pursuer had retired it, and 
raised this action for payment^ 
founding on the original bill. The 
defender pleaded (1) Tfaat the biU 
was finally discharged when the re- 
newal biU was granted; and (2) 
That the bank and the pursuer 
(without his knowledge) had made 
an arrangement with the acceptor, 
by which they agreed to give time 
(during the currency of the bill), 
whereby his right of recourse on 
the original bill was lost or injured 
—Held (1) That the first plea was 
bad, and repelled; (2) lliat the 
second plea was good, the same sus- 
tained, and action dismissed, ... 38 
m2* 
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BoundMl«»— Whera there fi a definvd 
boondery, that ia the limit of the 
iubjecti, *' meuurement being merely 
UesigiiAiive end not taxetiye," ... 1 81 

Boilding Society — Coetributioni — Pro- 
fiU-^A building lociety reiaed en 
action of maills and dntiesy calling 
the tenants in the property, certain 
postponed bondholdert, and the trus- 
tee of members, who had become 
bankrupt. The pursuers stated their 
debt to be £2000, no deduction having 
been given for contributions made by 
the members, which it was maintained 
were forfeited in terms of the society*s 
rules— Held by the Sheriff-Substitute, 
and acquiesced in, that the contribu- 
tions must go, pro tanto, in payment 
of the bond, but that the profits 
accruing on the shares were confis- 
cated; and in respect of the pfurig 
petUio, the pursuers were found liable 
in half expeinses to the defenders, . .3 

Carrier — PaUie — General and Spedal 
Ueo — ^A railway company claimed to 
retain goods in their hands for 
carriage of other goods as weU as 
the carriage of the goods themselves, 
the consignees having become insol- 
vent. In a competition between the 
aeller (whose contract waa free on rati 
at A, and cash against docomenta) 
tiie oonaignee and the railway eom- 
panv^Held that the company had 
no lien fbr a general balance, and 
wese only entiUed to retain for the 
carriage of the gooda theaiaelve8y...l2 
Charter Party— 
Cooatmotioa — ^Aasignatien — Harbour 
Dtiea— A shipping agent paid the 
harbour dues of a ahip and oaigo 
lyinff at Glasgow, and as the owners 
of ue gooda refused to reimbarse 
the agent^ he obtained an assigna- 
tion from the harboar trustees, and 
thereon raised an action against 
the owners <^ the goods. By the 
Clyde Navigation Act, the dues on 
cargoes are primarily payable by 
the owners of goods; but they, con- 
tending that> by the terms of the 
charter party with the owners of 
the ship, they were not liable— 
Held, construing the charter-party, 
that the owners of the goods were 

liable, 16 

A vessel waa chartered from New 
York to Glasffow, to be consigned 
to charterers' uiends, and the char- 
terers anthorised an agent at Glas- 
gow to attend to the ship's business. 
On arrival at Glasgow, the master 
and another, alleging that they 
acted for the owners, attempts to 
take charge of the vessel, where- 
upon the charterers' friends applied 
for an interdict to prevent them 
interfering with the vessel — inter- 
dict granted, SO 

Coustnictioa — Terms of a charter 
party which held not to import a 
discharge of the shipowner's lien 

on the cargo fur the freight, 94 

Compensation — Expenses — Compensa- 
tion having been pleaded aud admitted 
in defence to an action, the defender 
objected to the pursuer getUng ex- 
penses^ but if expenses were to be 
given^ these shouki go, pro tanio, in 
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extinction of the larger aum due by 
the pursuer, whereupon the pnrsoere 
agent craved that expenses should be 
given in his name, as agent^sburser. 
Compensation to that extent repelled, 
and expenses given in name of agent- 

diabnrser, 150 

Competition for Trosteeship — Promis- 
sory Note— Substitute Payee— HeU 
that a promissory note, granted to a 
person, whom failing, to his wife, was 
null, as containing a substitution, 89 
Contract — 
In what drcmnstances may a gaa 
company, incorporated by Act of 
Parliament, cut off the supply of 

gas? 49 

An incorporated gas company held 
bound to supply gas to the public, 
and not entitled to withdraw it, 
except in terns of their incorpora- 
ting Acts, 49 

Liquid— lUiqoid—' * Saturday Slap"— 
The lessee of fishinss claimed de- 
duction from his rent m consequence 
of the operation of the Fishing Act 
of 1862, by whkh the << Saturday 
slap" was cartailed twelve hours. 
Defences repelled, and decreet given 

for the arrears of rent, 56 

Set off — Goods were ordered to be 
famished within a specified time; 
they were not deliveied within the 
time — Held that the loss occasioned 
by the fisiloie to deliver was a good 
set-off to a claun for payment of a 
balance, and that it was not neoes- 
sary to raise a separate action to 
eatablish and liquidate tins kas» 130 
Sale— Condition— Suspension — Ifora 
—Cattle were sold by public roup, 
inter alia, the conditions being that 
where the purchases amounted to 
upwards of £5, credit was allowed 
to Candlemaa following, if approved 
bills were given within four days 
after the roup. The cattle were to 
be removed witiun three days, and 
in the events of removal and non- 
payment, the exposer was to have 
power to regun poasession, brevi 
mami, A purchaser took away his 
purchases, which were above £5, 
withont paying or giving bills with- 
in the time stipnUted, and some 
time afterwards he signed a trust 
deed in Savour of his creditors, 
llieieapon the seller raised an 
action for restoration of the cattie, 
under the reaolutive clauae in the 
articlee of roup— Held by the 
Sheriff-Substitute, and acquiesced 
in, that the pursuer had lost his 
right to reclaim the cattie, and 

action dismissed with costs, 5S 

Joiiit-Coutractors— Two joint-adven- 
turers, one a mason, the other a 
Wright, agreed to build two villas. 
The mason purchased stones to form 
his contribution to the joint-stock, 
aud tiie Wright wood. The mason 
failed to pay the price of the stones. 
In an action at the instance of the 
person who sold the stones against 
the joint-adventurers— Held that 
the individual contractor alone waa 
liable, as he alone had contracted 
with the seller, who at the time 
was in ignorance of the joint-adven- 
ture, 141 



What IS an Approved Bill?— In tem 
of a contract for building a ihip^ 
instalments were to be psid at cer- 
tain stages of advancement of the 
vessel in approved bills. On the 
averment that one of the bilk had 
not been approved of by a bisk, 
the progress of the vesMl wm 
stopped. In an action of damages for 
breach of contract, a proof wm 
altowed of the drcumatsncei onder 
which the bill wai refused. Qd» 
tion, What is an approved bill! 165 

Construction— Held that when a 
tradesman had contracted to en- 
cute work "according to Mtb M— 'i 
taste," and the work allowed to 
proceed, the employer was not 
entitled to have it altered, he 
having had opportunities of seeiBg 

the work in progress, il 

See Sale. 
Catio — 

Domioil-^iiriadk^n— A debtor »• 
prisoned in Iianaikahire^ who it 
the time of his imprisoament had 
resided in Dumbartonshire, applied 
for ce$no to the Sheriff of Laoaik- 
shire. It waa oUeoked tiiat leaaA- 
shire waa not hia domictl, sad the 
Sheriff-Subatitnte austsiaed the ob- 
ieotion. On appeal— Held that, m 
he had been four months in priaoa 
at the date of the appeal, aad that 
he waa willine to hoU Glaafl>owai 
his domicil, tSjjeotion repelled, anl 
case renoitted to be prooeeded 
witii, 106 

Bastard— Aliment— CWo granted to 
a weaver who was ineaioeriled for 
the aliment of an illegitioiato child, 
on hia finding caution to pay fiitaie 
aliment only, ^ 

A working baker (a maxried naa) 
having been incarcerated fer the 
aliment of an illegitinate child 
bom to him during the sabekteDoe 
of his marriage, having applied £or 
eettio, and it having appeared that, 
although in full empjoymeat, he 
had noty during a period of ax 
years preceding his incaroentioat 
made any payment on aooouot of 
the aliment, and that be had set 
within that time sustained aaj 
losseBormiafortunes,eoiiorefQBed,lI 

C&tation— 

Juriadiction— Foreigner— Damages- 
Slander— CircuoMtanoeB inwhkdia 
forwgner, rendent for thirty-«ght 
daya in Sootknd, held aouBaUe 
to the Scottish Courts m an aotioB 
of damagea, founded on a ptt» 
ddiet, 1*^ 

Domicil— Execution— Iinp««h«*«»- 
A citation was left for a party ata 
place which, in the oflBcer's eieca- 
tion, waa declared to be his dwelbog 
house. This was denied, aad a 
proof allowed. It was «w»a on 
proof not to be hia dwelling howe; 
the action dismisaed, hot ie ^ 
drcumatances no eipenses tran 
found due to either party, »" 

Error in— Improbation of BxecntMa 
— HeU (1) tiiat where tiie citatioB 
<m a summons bore titat it was givoi 
on the nth July, tiie sammow 
being dated the lltii Augast, the 
error was fatal; and (7) thafciift- 



probation of the execution on this 
goand iB competent in the Sheriff 
Court, 99 



GdOirion — Pilot— Filotaffe not being 
oompnlaory on the River Tay at 
Perth, the fact that a pilot was on 
board a vessel charged with injury 
to another vessel by collision, would 
not be a good defence. Circum- 
stances in which held in an action 
of damages for injury to a vessel by 
collision with another, that the colli- 
sion did not take place " through 
recklessness, culpable negligence, or 
gross carelessness," and defender | 
assoilzied, with costs, 04 ; 

Blander — Privilege — veriioi convicii 
— In an action for slander, separate 
charges were libelled. The de- 
fenders pleaded the Veritas and pri- 
vilege. Circumstances in which, 
hM, that certain of the chaiges had 
not been proved by the defender to 
be true, but were privileged; while 
another chaige was not privileged, 
and held to have been made falsely 
and calumnioualy, and damages 
awarded, with modified expenses,85 

Keparation — A servant carelessly left 
» hoise and cart on a public street, 
without any one in cnarge. The 
horse backed the cart into and broke 
a large pane of plate glass. In an 
action to recover the value, it was 
pleaded that the defender was only 
liable in the value of an ordinary 
pane of glass. Plea repelled, and 
decreet given for actual value, ...40 

Personal Ini ury — Reparation — A 
miner had his leg broken by a fall 
from the roof, more than twelve 
feet beyond his "brushing,'* but 
though he knew the spot was dan- 
gerous, he continued to work under 
it and was injured. In an action 
for reparation — Held, that as the 
accident was occasioned by the rash- 
ness or carelessness of the workman, 
defenders were assoilzied, 74 

Beparation- IVnst— An action of 
damages was raised against the 
Trostees of the River Clyde, who 
are oonstitnted a Trust by various 
Acts of Parliament, to which action 
the Trustees were cidled by their 
derk, and by implication the con- 
dusions were agidnst the Trustees 
qua Trostees and Trust funds, there 
being no personal conclusions. In 
defence it was pleaded, inter alia, 
that neither the funds of the Trust, 
nor the Trustees, as Trustees, were 
liable in damages caused by the cul- 
pability of their servimts. Defence 
sustained, and action dismissed, 42 

CoUaborateurs — Action of damages 
by a workman against a master for 
injury dismissed, the injury having 
been occasioned by a fellow-work- 
man, 157 

Real — damnum faUde — Damages 
awarded for goods injured by an 
overflow of water caused by the 
bnrstxng of a pipe through the 
incrmsed pressure of the new 
Water Works in Glasgow— Held 
that the Mo&dent wm not a dam- 
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Reparation — Relevancy — Probable 
Cause — In an action of damages it 
was not substantively averred that 
the slanderer*8 statement had been 
made falsely and calumniously. 
Objection— that the libel was there- 
fore irrelevant — repelled. Facts 
and circumstances held sufficient to 
infer malice and want of probable 
cause, 130 

Breach of Promise of Marriage- Cir 
cumstances in which modified 
danuiges given, and costs on the 
lowest scale, 02 

Real— domnitm/ato/c— During a gale 
a chimney stalk fell and injured the 
property of a neighbour. In an 
action for the loss, the defence, that 
the stalk feU ex damno foJttde, or 
from the force of the wind, repelled, 
and held that the cause was the 
foulty construction of the stalk, 1 ^% 

Defamation — Damages — Relevancy- 
Probable Cause, want of— A party 
accused of theft was taken to the 
police-office aud searched, but no 
charge made, and was thereupon 
liberated, raised an action of damages. 
The summons did not aver want of 
probable cause— Held that the libel 
was irrelevant, HI 

Deposit— Pledge — Artides were de- 
posited in security for a spedfic pur- 
pose, in terms of a letter holograph of 
the pledge. The specific purpose was 
not accomplished, but other and sob- 
ddiary purposes having a similar end 
in view were begun. In an action 
for re-delivery of the pledge, the de- 
fence, that the subsidiary purposes 
were covered by the terms of the 
letter of deposit, repelled, 164 

Decree by Default— Poinding— What is 
Implement?— 1st and 2d Vict.; cap. 
119, sec. 18th— 16th and 17th Vict., 
cap. 80— Hdd by the Sheriff-Substi- 
tute that a poinding in virtue of a 
decree bv default does not bar either 
the Shenff-Clerk from granting sist of 
diligence or the Sheriff from reponing 
the defender^ 10 

Dbpoeition^Absolute — In Security — 
Certain repairs were made on house 
property at the request of psrties who 
had been formerly the owners and 
were still believed to be so by the 
tradesman. Bills were granted by 
the late owners for the repairs, but 
they became insolvent before the bills 
became due, and they were ultimately 
dishonoured. In an action by the 
tradesman against the party to whom 
the property had been absolutdy dis- 
poned, held (reversing the Interlocutor 
of the Sheriff- Substitute) that the 
party holding the property under an 
tx fade absolute dispodtion was liable 
for the repairs, and not the former 
owners, though they were the em- 
ployers, 1 

Discharge — Interest — Oiroumstanoes in 
which hdd that the disdiarging of a 
sum without preserving a daim for 
interest thereon, had the effect of dis^ 
diMgiQg the intereeti if ludi wai 
au«k 70 
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ExiJens 

Consignation of— Reponing — Where 
a libd condudes for expenses 
against one defender, and agauBst 
another only in event of his appear- 
ance, and decree in absence follows, 
in terms of the libel, the defender 
against whom no expenses are de- 
cerned held entitled to be repooed 

without consignation, .41 

Counsd — Redaiming petition and 
answers were drawn by oounsel. 
After final judgment the Sheriff- 
Substitute was craved to approve 
of their employment. On his de- 
clinature, the Sheriff approved 
thereof, and found the pursuer 
liable in the coetd of the apfNeal, 26 
Extract — A party having extracted 
a final decree of interdict without 
getting his expenses taxed and 
decerned for, held not to have 
abandoned his daim for expenses, 
and found entitled both to expenses 

of process, 9 

Table of Fees— At the calling of a 
summons, the defender's agent pro- 
duced a minute and endorsed it on 
the summons, but the case was 
continued for a week, the record 
not being dosed. When again 
called, the pursuer, by minute, 
abandoned the action, and it was 
dismissed with costs. The defen- 
der's agent charged the fee under 
C. of the table, as if the record had 
been dosed. This fee was dis- 
allowed, and the fee for attending, 
stating defence, substituted, ...... 72 

Taxation — Precognitions — Ciroilm* 
stances in which chaiges for preooff- 
nosdng witnesses allowed, ai< 
though the written preoognitiona 
had not been, previoudy to the 
proof, exhibited to the derk, and 

initialed by him, 134 

Land Clauses Consolidation Jiot^ 
8 Vict, c. 19, s. 60— Jury Valua- 
tion Trial— Expenses, Taxation of 
— Rule of Taxation of Expenses aa 
to (1) Counsel, (2) Agents, (8) 
Engineers, Land Valuators, etc., 51 
Executor — Nominate — Dative — An 
executor-nominate preferred to an 
executor-dative, who had been appoin- 
ted but not confirmed, and hia 
nomuiation recalled. Is reponing or 
recalling the oorreot phrase in sooh 
droomstanoes! 121 

Feu Contract— Plan— Feu Duties— 
Retention — Liquid — Illiquid ^The 
defender held a feo off the poxBOer. 
The feu duties were in arrears. In 
an action of poinding of the ground, 
the defender pleaded that the pursuer 
was not entiUed to payment, because 
of fsilore to implement a condition in 
the feu contract— Hdd that^ as the 
condition required an aotion of de- 
cUrator to establish it, defenoe 
repdled, and decreet given for the 
arrears of feu duty, .55 

Filiation — Payments previous to Birth 
— Donation — Circumstances in which 
hdd that payments made by a putative ' 
father to the mother of the child pre* 
vious to its birth were not to be hdd 
as pftymento made towwda its aliniMti 
bat u do n ifc tton g . „•«.« t.M.M.««TO 
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FoTCign Enlistment Act, 59th Geo. III., 
c 9— Civil--ClriinlnAl— The Lord Ad- 
Toeato^ qwa oommoa infarmer, proee- 
cated in Excheqner for the forfeiture 
of ft Tewel called the '' Canton," or 
*' Pampeio," built on the Clyde, and 
aeixed by order of the Government, 
on the allegation that she had been 
anned, equipped, etc, for the serrioe 
of the Government of the Confederate 
States of North America^ in contra- 
vention of the Foreign Enlistment 
Act, 59th Geo. III., c. 69. Under 
instructionB from the Lord Advocate, 
the Procurators-Fiscal of Glasgow, 
911a Fiscals, presented a petition to 
the Sheriff of Lanarkshire for warrant 
to seixe certain packages, the contents 
of which were alleged to have been 
intended for arming or equipping 
the Pampsro— warrant was granted, 
and the paduges seized and carried 
away. Thereupon the petitionerB, 
hem whose custody the packages had 
been carried off, presented a petition 
craving re-delivery, and interdict 
against the defender opening the pack- 
ages. The defence, that the packages 
had been taken away "in the due 
course of criminal justice," repelled by 
the Sheriff-Substitute and the interim 
interdict continued, on the ground 
that the proceedings in Eichequer 
were not criminal but civil, and it 
was incompetent to make use of cri- 
minal forms of procedure to aid in a 

• civil suit — Held by the Sheriff, on 
appeal, that the proceedings in Ex- 
chequer, being partly criminal and 
partly civil, it was competent to grant 
warrant to seise the packages in 
modwn probatumii; but as the prin- 
dpal proceedings were in the Supreme 
Court of Exchequer, which was com- 
petent to grant warrant to seise the 
packages, procedure was sisted for 
fourteen days to allow an application 
for such a warrant, but if not then 
apphed for, the Interlocutor appealed 
would be reverted to, and meantime 
ordered the packages s^zed to be kept 
in safe custody, 59 



General Turnpike Act, 1 ft 2 William 
lY., c. 48, sec. 87— Burial Grounds 
(Scotland) Act, 18 k 19 Vict, c. 68, 
sec. 22— Toll dues— Exemption from 
— A carriage was hired to take abody 
and the mourners to aburying-ground. 
On its way to the dwelling-house, the 

. carriage passed through a toll-bar, and 

. toll dues were asked and paid. The 
same carriage returned witii the body 
and the mourners, and passed through 
the same bar on its way to the chuidi- 

• yard, but no dues were asked. In an 
action for repetition of the dues 
charged and paid, decree given for 
the sum sued for, 63 



Gnanntee— In an action founded on a 
written guarantee, it was pleaded (1) 
the action hicompetently directed 
aniost the defender alone; no con- 
Btetntion of the debt against the prin- 
cipal debtor has been produced, nor 
has he been discussed; (2) the prin- 
cipal debtor has not been called as a 
party to th« notioo, rapoUod, 180 



Ilusband and Wife — ^Aliment— Separa- 
tion— Jurisdiction — Held that an ac- 
tion raised in the Sheriff Court, during 
the sittmg of the Court of Ses- 
sion, by a wife against her husband, 
setting forth that she had been obliged 
to leave him on account of cruelty, 
and concluding for interim aliment 
" until a permanent arrangement of 
the rights and interests of parties 
shall be made by a competent court," 
is iuoompetent) 101 

Implement— SCO Decree by Defiault 
See Poinding. 

Landlord and Tenant— see Small Debt 
Act. 

Removing — ^Actof Sederunt, 1756 — 
Kelevancy— The Act of Sederunt, 
1756, applies to parties standing in 
the relations of landlord and tenant 
only; and in an action of removing, 
the pursuer did not aver that the 
defender was his tenant or the 
tenant of his author. Action 
dismissed, 148 

Sequestration -CwrretUe Termino. — 
Circumstances in which a landlord 
was held justified in applying for 
and executing sequestration currfnlf 
terminOf 162 

Kcmoving — Act of Sederunt, 1756 — 
A farm servant, occupying a dwell- 
ing-house given to him as part of 
his wages, is bound to remove at 
the termination of his period of 
serrioe without warning given him 
as if he were a tenant. Such a 
servant is not a tenant, 156 



Tenant*sobligationtoFenco — Expenses 
— ^The tenant of certain fields bound 
himself to keep and leave the fences 
in a good state of repair, but when 
called upon by the landlord, he 
failed to repair them. In a sum- 
mary action at the landlord's 
instance to have the tenant ordained 
to repair the fences, the tenant was 
held liable, and (reversing the 
judgment of the Sheriff-Substitute) 
also in expenses, 138 

Lease of Shootings — Right to Bum 
Heather — Interdict — A tenant 
under a lease of shootings granted 
to him, "with the exclusive right 
of burning heather on such part of 
the moors as the tenant may think 
proper," held not to be entitled to 
interdict from burning heather 
against the agricultural tenant of 
limds over which the shootings 
extended, on the ground that the 
latter had burnt heather on various 
pieces of uncultivated ground mixed 
up with the arable portions of his 
farm. 

Title to Pursue— Question— 
Whether the lessee of the shootings 
has, in snob matter, a direct right 
of action against the agricultual 
tenant! 72 

Loan — ^Bankrupt — ^In an action for pay- 
ment of a sum alleged to have been 
advanced in loan by a party deceased, 
founding on a bank draft made sped- 
ally payable to the alleged borrower, 
and mdoned by him— Hold that the 



draft did not of itself prove a kw, 
! but proof allowed by writ or oath, 102 

! Mandate— Stamp— A mandate to hh 
I an action does not require to be hob* 

! graph, tested, or stamped, lA) 

Maritime— Foreign — Collisioa— Oppo- 
site to a building-yard on the Clyde, 
I where a vessel was to be Isonc^ 
I there was moored another vessel be- 
longing to a foreign owner. As tbe 
vessel to be launched was large, asd 
it was feared a collision migfat tike 
place^ application was made to the 
Larbourmaster to move the vessel oat 
of the way; it was moved a nsinber 
of feet eastward. Application mi 
made to the master to move it faiths 
off, but this was refused, ss he had 
not power. The kondi took plaee, 
but the tackling gave way, sod the 
new vesael ran into tbe berthed vewl 
and damaged her. In a sammaiy 
action to have her repaired under jiidi- 
dal authority, at the instance of tbe 
master, and for reUef— Held (1) Hiat 
the action was competent in s sum- 
mary form, and at tbe master's iih 
stance; and (2) That the shipbnilder 
was liable in the damages done to the 

injured vessel, 7^ 

Master and Servant — 

Proof — Parole — Presomption-A 
farm servant sued hii master for 
wages. The master, in defwoe, 
stated that he had paid s sum of 
upwards of £13; had taken so re- 
ceipt, but offered to prove W'^ 
by parole. Objected, that parole 
proof could not be sdmitted in W- 
ment of a sum above £S 6» 8d. 
Circumstances in which a pw«^ 
parole before answer was allowed 
by the Sheriff-SubeUtate, and a<^ 
hered to on appeal by the ShmS,l^ 
A farm servant is not entitled to leaw 
his master's service, even to go to 
a hiring market, without feave asked 

and obtMned, before twelve octoct 
noon of the term day, 1'* 

Nuisance— Smoke of Furnace AWe; 
ment Act, 20 ft 21 Vict, c. 73 (1857} 
—Construction— Master and Sermi 
—Held (1) Ibat the proof of thecasie 
of the nuisanoe is had on thereqwj- 
dento; (2) Master liable for theaoti 
of his servant in causing a nuj«J«i 
(8) Furnaces in connection with W 
myth and Condie hammeis oome wider 

the Act; and (4) The words, "» » 
as possible," in tbe second sectwn, to 
mean, as far as a respondent can, con- 
sistentiy with the carrjing <» "J 
woric, ** 

Proof- PromiBe--Oath--Circum8taaoei 
in which parole proof aUowed of w 
agreement by a defender to p»y »• 
penses of an action in which heaw 
been unsuccessful to his «PP«»^g 

Pu^hLe 'aid 'siii - Prindpi w^ 
Agent— F purchased goods fhrni^ 
naming S as the pen6nj)n wdoib 
account he pursued. l^^K 
viously acted as agent »f^*v « 
•nbsequently sold the ff^^ 
and received the prioe. Fbjwj 



INDEX. 



189 



action against S for payment — Held 
that F was the purchaser from K, 
and action against 8 dismissed, ...32 

Plea in Law — Definition of (See Pater- 
son, 18th July, 1862), 134 

Procnrator — Admission — A private 
Yolnntaiy society of procurators before 
a Sheriff Court 'have no power to 
make bye-laws, making it a condition 
of admission that candidates pay a 
sum in name of entry money, or to 
support a library, 126 

Promissory Note-^ Voucher — Affidavit 
defective — Correction of— Held that 
a promissory note granted twelve 
months prior to sequestration by a 
bankrupt to his father, was not a 
voucher sufficient to support a vote 
by the father in his son's sequestration 
without a statement in the affidavit 
of the manner in which the debt 
arose, and that an affidavit defective 
in this respect could not be rectified 
by amendment, 89 



Debate Fee — ^A debase was ordered 
on certain pleas, but before the 
diet the defender intimated that 
the craving for a hearing had been 
fallen from. The pursuer's agent 
attended notwithstanding, but no 
appearance was made for tho de- 
fender. The pursuer's agent claimed 
a full debate fee. Circumstances 
in which only allowed two-thirds, 85 

Dismissal of— A proof was allowed to 
a defender, and on his craving, six 
months were allowed to report. No 
proof was taken. On the elapse of 
three months the pursuer moved 
that the action be revived; but as 
the process was in the defender's 
custody, no Interlocutor could be 
pronounced. On the elapse of six 
months, and no pioof reported, on 
the process being moved in, the 
defender contended that the process 
stood dismissed by the 15th sec. of 
the Sheriff Comt Act— Held by 
the Sheriff that, in point of fact, a 
step in process had been token; but 
as the defender was in malafide^ 
the process was held as revived, and 
decreet given, 180 

Proof — ^Witness — Deposition to lie in 
reienHs — A witness about to leave 
the country was examined, and his 
evidence was ordered to lie in 
retaUis. It was never formally 
made part of the process, but was 
laid up with it, though never sealed. 
After the record had been closed, 
and at the debate on the merits, 
the agent for the party who had 
adduced the witness referred to the 
deposition; but this bdng objected 
to, it was moved that the deposition 
should at that stage be made part 
of the process. Motion refused, 
and deposition ordered to be with- 
drawn from process, 94 

Prisons Administration (Scotland) Act. 
1860— 

Form of warrant on petition of County 
Prison Board for removal to hospital 
of a prisoner under sentence^ in 
oonseqoence of his being afflicted 
with a oontagiouB disease, rradering 
bis removal neoessary for the health 
oCthf QthwiaowtNoftbfpdioa, 68 



Form of warrant on petition of County 
Prison Board, with concurrence of 
the Procurator-Fiscal, for removal 
to hosjntal of an untried prisoner, 
in consequence of disease, threaten- 
ing immediate danger to life, which 
could not be treated in the prison, 78 
Pauper — Aliment — " Needful Sustenta- 
tion'* what? — A woman, eighty years 
of age, became chargeable to a parish, 
and she was allowed aliment. Having 
found a grandson of the pauper able 
to relieve her, the parish sought repe- 
tition and relief from him. He agreed 
to repay what had been advanced, but 
offered to take his grandmother into 
his own house, and refused to pay to 
the parish any advances made aiter 
this' offer. The parish, however, con- 
tinued to relieve the pauper, and raised 
an action against the grandson for 
payment of the advances, and for re- 
lief for the future— Held by the She- 
riffs-Substitute that the offer of the 
grandson was, in the circumstances, 
sufficient " needful sustentation," and 
relieved him from the advances made 
by the parish subsequent to the off^r. 
The Sheriff reversed, holding the offer 
to take the pauper into his house by 
the grandson not sufficient, and found 
him liable in the sums of aliment sued 
for, and also in expenses, 23 

Poinding — Implement of Decree— Re- 
poning— 16th and 17th Vict., c. 80— 
Poinding having followed on a decree 
in absence, held that implement had 
taken place, and reponiug note re- 
fused, 41 

; Personal injury — 

Damages — Contractor — Circumstan- 
ces in which a tradesman and his 
employer were held liable in dam- 
ages to the representatives of a 
party killed in consequence of in- 
juries received from negligence in 
carrying on certain operations, 107 
Reparation — Damages awarded for 
injuries sustained from defective 

machinery, 116 

Police — Statute — Common Law — A 
summary petition, founded alterna- 
tively on Statute and Common Law, 
held relevant, although the statute 
founded on was erroneously cited, 112 
Police-Officer — In a summary action 
against a police-officer for delivery of 
a piece of cloth taken possession of 
by him for the purpose of criminal 
justice, and lost, or delivered up to 
the wrong party without the warrant 
of the police magistrate, held liable in 
restitution, or alternatively in pay- 
ment of its value, with costs, 1 22 

Pauper — 
Bastard — Parent and Child— The 
father of a bastard contributed to 
its maintenance till its twelfth year. 
It afterwards fell into bad health 
and destitution, and came to be 
chargeable to tho parish of its Mrth 
settlfflnent, and thereafter died. In 
an action by the parish against tJie 
father— Held that he was liablo in 
repetition, and decree, with ex- 
penses, given, 87 

Settlement— A foreign husband dying 
without having acquired, or having 
lort hk raidwitua wttiomeii«| Ui 



widow and children fall back on 
their birth settlement. 

A father who had no residential 
settlement in Scotland at the time of 
his death, found that his daughter, 
being nearly blind from birth, and 
incapable oi earning her ovm sub- 
sistence, and unable of acquiring an 
industrial settlement, fell not on 
the parish of her mother's birth, 
who was a Scotchwoman, but on 
the parish of her own birth, ... 152 
A pauper was bom in the parish 
of L. He resided in the parish of 
G for four years and four months, 
and died. His widow and chil- 
dren continued to reside in the 
parish of G for upwards of three 
years without becoming paupers. 
They thereafter became chai^eable. 
G gave relief reserving claim from 
L. In an action by G against L 
—Held (by the Sheriff-Substitute) 
that continued residence of the wife 
and children in G could not be 
added to the residence of the hus- 
band, so as to eke out a residential 
settlement of five yean. Reversed 
on appeal, and held that a residen- 
tial settlement may be acquired by 
a wife and children by combining 
the residence of the husband and 
that of the wife, so as to complete 

the statutory period, 117 

From age and destitution, a pauper 
had become chargeable to a parish. 
In his old age he had marri«Ki, and 
had a young family. In an action 
by the Inspector against a son of 
the first marriage for reimburse- 
ment, the defence, that the son was 
not bound to maintain his step- 
mother, and brothers and sisters by 

the half-blood, repelled, 90 

Parent and Child— Bastard, custody of 
—Jurisdiction — ^The mother of a bas- 
tard child, who had, with the putative 
father's consent, given it out to nurse, 
sued the father for restitution of the 
child. The father objected, that the 
Sheriff was incompetent to determine 
the custody of the child. Objection 
repelled; and on a proof, the defender 
ordfuned to deliver up the child, 143 
Parish — Pauper — Summons — Rele- 
vancy- A wandering beggar, whose 
parish of settlement was unknown, 
was relieved by the inspectors of 
several parishes in which she hap- 

Ced to be. One of these parishes 
ught an action of relief against 
two other parishes who had relieved 
the pauper for repetition; but neither 
of which, it was alleged, was her 
parish of settlement — Held that there 
were no averments relevant and suffi- 
cient to support the conclusion, and 
action dismissed, 26 

Poor — Wife neglected by her Husband 
— Held that an able-bodied married 
woman, with three children under ten 
vears of age, neglected by her hus- 
band, and in a state of destitution, 
was, notwithstanding the husband 
being an able-bodied man, entitled to 
parochial relief for herself and 
children, 84 

Paiaphemalia — 
Held that a cheat of drawers porobaBed 
by » womMi befon iiimia0« with 
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her own funds, and exclusively 
used by her after luarriage for 
holding her wearing apparel, is not 
inter paraphernalia, but forms part 
of the goods in communion^ and on 
the husband's bankruptcy, belongs 

to his creditors, 14 

Bankrupt — Vouchers — A stockbroker 
claimed to rank and vote on a 
bankrupt estate on a stated account, 
which consisted of balances of sums 
paid for the bankrupt in conse- 
quence of stock and shares in joint 
stock companies, bought and sold 
by the broker for the bankrupt. 
On the settling days, balances were 
carried to account, and the rules of 
the Stock Exciiange required that 
brokerage should be charged on 
turnovers, but these were not 
vouched — Held that, as the account 
was not properly vouched, the 
broker*s vote was bad, and 

rejected, 15 

Proof — Circumduction — Appeal — 1 6th 
and 17th Vict., c. 80, sec. 19— In the 
course of a proof the defender in the 
cause left the Court without assigning 
any reason, although his agent wished 
to examine him as a witness at a cer- 
tain stage of the proof. The defender's 
agent moved for a prorogation, in 
respect the defender nad left before 
being examined. The motion was 
refused, and an Interlocutor circum- 
ducing the term for proving against 
both parties was pronounced. This 
was appealed, but appeal dismissed aa 
incompetent, under 19th sec. of 16th 
and 17th Vict., c. 80, 30 

Railway Company — 

Detention — Damages — In an action 
against a railway company for 
detention and loss, circumstances in 
which held that the company was 
not liable, 105 

Public Carrier — Carriers' Act, 1 Wm. 
IV., cap. 68--Certain brittle mate- 
rials were packed in a nulway truck 
specially hired by the senders. They 
were moved by the railway com- 
pany, without authority, into an- 
other truck, and on their ariival at 
their destination they were found 
broken. In an action of damages, 
held that the contract was special, 
and did not come under the Valua- 
tion Clause of the Carriers* Act, 110 

lUdlway Clauses Consolidation (Scot- 
land) Act, 1845— Penalty— Trar 
veiling without a Ticket — A party 
travelled on the second-class caniage 
of a railway company in mistake for 
a third; at the end of his journey 
he offered third-class fare; this was 
refused, and he was prosecuted for 
travelling without a ticket. Cir- 
cumstances in which held that the 
traveller was not liable in the pen- 
alties, 161 

Railway Passenger — A railway pas- 
senger was let into a carriage titled 
thii^ class, by a servant of the com- 
pany, but differently constructed, 
and charged higher fare. At the 
station for odUeoting tickets, the 
passenger was char^ the differ- 
enoe of far« betweeu the two oar- 
liagwi wd on his rrfuMl wm forol* 
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bly ejected, and gi\'en in charge to 
the police as having bceu guilty of 
disorderly conduct, and resisting 
the railway servants. In an action 
of damages — Held that the railway 
companies were liable for the con- 
duct of their servants, and damages 

awarded, with costs, 17 

Carrier — Letter Mandate— A letter, 
ordering goods, containing postage 
stamps, was alleged to have been 
left with the porter of a railway 
company to be forwarded. It was 
lost. In an action for restitution 
— Held that the rulway company 
was not liable, even had it been 
proved that the porter had received 
the letter, because that would have 
been contrary to the Post Office 
Acts; and, as acting for the com- 
pany, he could not involve them in 

an illegal transaction, 69 

Public Carrier — Railway Company 
and Canal Traffic Act, 17 & 18 
Vict., c. 31, sec. 7— Mercantile 
Law Amendment Act, 19 & 20 
Vict., c. 20, sec. 17 — An animal 
was consigned to the defenders for 
carriage from Glasgow to Dumfries, 
but its value was not declared in 
terms of the seventh section of the 
Railway Company and Canal Traf- 
fic Act, 17 & 18 Vict., c. 31. The 
animal was destroyed by fire caused 
by sparks from the railway engine. 
The contract between the company 
and the consigner was, that the 
Utter '* undertakes all risk of loss, 
injury, and damage, and other con- 
tingencies in loading, unloading, 
conveyance, and otherwise, whether 
arising from the negligence, de- 
fault, or misconduct on the part of 
the company, or their servants, or 
of any other person or persons what- 
soever, or from defects or imper- 
fections in the station, platform, or 
other place of loading or unloading, 
or of the carriage, engine, train, or 
railway, or by or upon which such 
animal may be loaded or conveyed, 
or from any other cause whatever." 
In an action against the railway 
comimny for the full value of the 
animal, the defenders pled (I) that 
its value had not been declared at 
the time of the consignment, and (2) 
the action was excluded by the 
terms of the contract, repelled; and 
held that the terms imposed on the 
consigner were not just and reason- 
able, and decree given for the full 

value claimed, with costs, 8 

Reduction and Damages— Small Debt 
Act— A decree was obtained in the 
Small Debt Court, in absence; a charge 
and poinding followed. An action of 
reduction was then rused in the Court 
of Session. In defence it was pleaded 
(1) That a rehearing had not been 
obtained; and (2) the Justidary Court, 
and not the Court of Session, was the 
proper tribanaL Defences sustained, 

and action dismissed, 68 

Reparation — Personal Injury — Mutual 
Fault — An ironmoulder was injured 
by the overturning of certain moulds 
filled with liquid metal— Held, that as 
both panuer and defender bad oo&- 
ttibQtedl (0 HbM Injuy, no d«miig«t 



were due, and defender assoilzied, but 
no expenses given, 97 

Rules recommended for appeals, especi- 
ally applicable to summary action, 113 

Receipts — Reduction— Held that re- 
ceipts signed by marks, while the 
receiver could subscribe her nsmc, 
having been found invalid ss legal 
vouchers, did not require to be redaoed 
by way of action, but might be aot 
aside by exception, S8 

Regimental Mess— Messman— Circam* 
stances in which held that a regimen- 
tal mess was not liable for del>t8 
incurred by their messman to trades- 
men, IH 

Sale- 
Deli verT,partial— Stoppage tfi lrantU% 
—A sold to B a large lot of wbeat, 
for which and others he gave hii 
acceptance. The wheat was in the 
custody of a storekeeper. B sold 
300 bolls to H, who granted his 
acceptance, and obtained a partisl 
delivery. B became msolTenty 
and on the same day he telegraphed 
to H not to accept the draft udIsn 
he had got the wheat After get- 
ting the telegram, H called on A, 
and obtained a ddivery order, with 
the words written across, "no sale." 
Before delivery was obtained, A 
had learned of B's insolvency, snd 
counternoanded the delivery order. 
In an action by H for delivery of 
the remainder of the wheat— Held 
that ^om the knowledge oonunuzd- 
cated to H of B*s circumstanoei, 
he was in malajida in applying to 
A for the delivery order, and being 
so, A was justified m ooonler. 
manding it, and the storekeeper in 

refusing delivery, ^^» 

Contract — Weights and MeMOiw 
Acts. 5 Goo. IV., c. 74-5 snd 6 
Will. IV., c. 63— What is a Ml 
—Wheat and oats were sold « 
stack for a slump sum, each stack 
being guaranteed to contain a cefj 
tain number of " bolls of good kept 
grain. On being thrashed oo^ » 
deficiency was afieged in the nam- 
ber of bolls in weight— Held (l) 
that under the Weights snd 
Measures Acts, nothing is said rf» 
boll as a measure, and it is Ijw 
uncertain what the weight »; l^) 
in GUsgow and neighbourhood^ 
boll of thrashed wheat is considerfld 
to be four bushels of 60 lb«.» eq«; 
to 240 lbs., and a measured boU « 
thrashed oom as six bushels dW 
lbs. each, or 240 lbs.; (3) « GU^ 
gow, thrashed wheat is sold by the 
boU of 240 lbs., and "a boU of 
wheat or oats means 240 Ihs., "dm" 
measure is mentioned; but (4) wDffl 
wheat or oats is bought or sold ig 
the boU, without mentioning weigM 
or measure, measure » «nv 
guaranteed; (6) that it i»ou8too«J 
to seU wheat and oats ^t^^ 
weight or measure, and if m «^ 
by measure, and not by wei^t; W 
that gndn bought in rtsdt. «" 
quw^ guM»ateed, nwMt be wa 

u BO wnj bolk by iiMMai^**^^ 



Sftle bj Anotion— 

Re««zpoBare — Fraud— Damages — ^At 
a roop of ffurm stock, B having 
oome forward after a lot of lambs 
had been pat up and knocked down 
to A, and having, in the knowledge 
of this, prevailed on the aactioneer 
to re-expose them, and on their 
being so re-exposed, having offered 
fat and obtained possession of the 
lambs — ^Held, in an action at the 
instance of A against B, that B was 
liable in damages to A. 

/«• ad rem^Jut cMftoRis— Held 
b J the Sheriff (altering Interlocutor 
of Sheriff-Substitnte) that A, under 
his JM ad rem, was not entitled, 
under lus action as laid, to decree 
against B for delivery of the lambs, 5 

Warrandice — Risk— A cow, bought 
and delivered on the 6th, died of 
*' red water" on the 9th. Founding 
on warrandice, the purdiaser raised 
an action for repetition. In defence 
it was stated, that if any warran- 
dice were given, it was only on tiie 
day of sale and delivery, and did 
not extend over the period between 
ddivery and death. CSrcumstanoes 
in which defence repelled, and de- 
cree given for repetition 120 

Weight— Measure— Breaking bulk- 
On a sale of grain, the *' out turn" 
waa guaranteed witlun one per cent, 
measure, weight combined. Onsam- 

}>les being weighed, a deficiency was 
bund, but the grain was retained 
without objection for upwards of a 
month; there was also a deficiency 
by measure. In an action for the 
deficiency — Held that the defenders 
were only liable for the deficiency 
by measure, 173 

Circumstances in which held that an 
animal bought in public market 
which had died within sixteen days 
thereafter, had not died of any dis- 
ease under which it laboured at the 
date of the sale, and action for 
repetition of the price and loss dis- 
missed, 183 

Deliyery — Moveables — Interdict — 
Circumstances in which moveables 
sold held to have heea effectually 
delivered, so as to protect the pur- 
chase against a poinder, 156 

Sahnon fisheries Act, 25 k 26 Vict., c. 
97, sec. 26— Held that, under the 
26th section of the Salmon Fineries 
Act of 1861, water bailiffs are entitied 
to seiase illc^ nets used in fishing, 
before the person using them has been 

convicted, 147 

Sequestration — 
Competing hypotheca— Sequestration 
was executed against a tenant in 
February, 1863, for rent due for 
the year commencing Whitsunday, 
1862. He defended the sequestra- 
tion process, which was not dis- 
posed of till November, 1863. He 
was warned away iu April, and 
remoTed at Whitsunday, 1863. 
The landlord was not aware of tite 
removal till June. The effects had 
been removed to another house, 
occupied by a son of the tenant. 
In the sequestration process war- 
rant was obtained to bring back 
and sell the effects removed. The 
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new landlord applied for interdict 
against the sale. Held, that the 
nexui of sequestration rendered the 
first landlord's right of hypothec 
spedal — ^that there was no mora — 
and that his right was preferable to 
the second 112 

Appeal— Bankruptcy Act, 1856, sec. 
43 — J/bra— LuQoitation of Actions 
—Sheriff Court Act, 16 & 17 Vict., 
c. 80, sec. 15~Falling Asleep of 
Actions — In a bankrupt estate a 
creditor cLiimed a preference. His 
claim, as such, was rejected by the 
trustee, but he was ranked as a 
oonunon creditor. The creditor 
appealed. After the lapse of two 
years, the appeal being undisposed 
of, a dividend was declared. The 
appeal was then taken up, to which 
it was objected that the process 
had, eo ipso, been dismissed by the 
lapse of time prescribed in the 
Sheriff Court Act, 1863. Held, 
that judicial proceedings in seques- 
trations are excluded from the 
operation of the Sheriff Court Act 
by sec. 43 of the Bankruptcy Act, 
and that an appeal in a sequestra- 
tion does not fall by the lapse of 
tax months, 188 

Oath — Alterations on — 1. Objection 
to oath, on the ground of admitted 
alteration in essentialibus after its 
being subscribed, and ontwith tiie 
presence of the deponent and magis- 
trate, sustained. 2. Objection to 
oath, ex facie, reguUr and com- 
plete on the allegation, which was 
denied, of alteration or filling up in 
eitenlialibm after the oath was 
subscribed, and outwiih the pre- 
sence of tiie deponent and magis- 
trate, repelled. 3. Objection to 
oath on the ground of admitted 
alteration after its being subscribed 
and ontwith the presence of the 
deponent and magistrate, but not 
in euentialibut, and the oath being 
complete independentiy of the tl- 
teration, repelled, 57 

Joint obligants — Ranking for interest 
— Held, that a creditor who had 
three obligants, conjunctly and 
severally bound to him by a cash 
credit bond, and who had drawn 
from the sequestrated estates of 
the three debtors' dividends, 
amounting in all to 168 9fd per 
pound on the amount of Ms debt, 
with mterest till the date of his 
sequestration, was not entitied, on 
a second dividend at the rate of 
98 8d per pound being declared 
from the estates of one of those 
obligants, to participate in that 
dividend to a greater extent than 
3s 2^d per pound, to the effect of 
drawmg interest on his daim after 
the date of sequestration down to 
the date of payment, although there 
were not funds sufficient to pay the 
general body of creditors on that 
estate 20s per ix>ond on their debts 
as at the date of sequestration, 118 

Competition— Trustee— Personal Ob- 
jections, 20 

Claims— Bankrupt Act, 19 & 20 Vict., 
c. 79, sec. 183— A dividend was 
accelerated on 6th August, to be 
paid four months after the date of 
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the first deliveranoe, of whidi the 
usual notices were given, calling on 
claimants to lodge their claims one 
month prior to Slat October. The 
trustee having rejected the claim, 
the creditor appealed, but Sheriff 
affirmed trnstee*s deliverance, ...81 
Small Debt Act, 1 and 2 Vict, o. 41, 
sea 15— 
Decree — Implement — Poinding eon- 
outed on a small debt decree hc^ 
to be implement to the effect of 

barring the issue of a mat, 7 

Jurisdiction— Competency — Expenses 
— Question — Is it competent to sue 
in the Small Debt Court for expea- 
ses of an ordinary action where a 
decree has been extracted before 
taxation of expenses? Circum- 
stances in which held competent^ 
where a party had pronused pay- 
ment of expenses, and action lost 

on the promise, 9 

Shipmaster, powers of— Stores — Home 
Fort — ^The master of a barque, having 
a ship's-husband, ordered stores in a 
home port. The master died, and 
the store merchants raised an action 
against the shipowners for the stores 
supplied to the master— Held that it 
was not proved that the master had 
special powers to order goods in a 
home port; and that his luving done 
so did not render the owners liable, 

and action dismissed, 168 

Schoolmaster, Free CSiurch — Appoint- 
ment, terms of— In an action of 
removing against a Free Church 
schoolmMter from his dwelling-house, 
in consequence of his previous dis- 
missal, it was pleaded that his 
appointment was tui vitam atU culpam 
— Held that, except by special agree- 
ment, schoolmasters of the Free 
Church do not hold their appoint- 
ments ad vitam aut adpam, and 
decemiture pronounced in the re- 
moving, 108 

Specific Appropriation— A debtor re- 
mitted a sum to his creditor, alonff 
with a statement of account, and 
stating that the sum sent was to be 
in full of the account, and if not so 
accepted, the money was to be re- 
turned. The money was not returned, 
and an action raised for the balance 
— Held that there was no specific 
appropriation, and the creditor was in 
tttiUo to retain the remittance, ...180 
Slander — Damages — Uelevaucy — Privi- 
lege — A minister brought an action 
of damages agunst a member of his 
church for slander — Held (1) that the 
summons was irrelevant, in so far as 
the word malicious was omitted, and 
the record opened up to have the 
word added; (2) communications made 
by one member of a church to another 
as to the character and conduct of a 
candidate for the pastoral charge of a 

congregation, are privileged, 175 

Subscription — B«ceipts — In an action of 
count and reckoning, the respondent 
produced certain receipts, some of 
which were subscribed with the name 
of the party receiver, while others 
were signed with a mark. The pur- 
suer objected to the receipts signed by 
a mark, while there was evidence that 
the party could subscribe her name. 
On a proof, held that the party could 
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write hmr name, uid therefore tbe 
receipts eigiied with a maik were in- 
valid, and could not be taken ae part 
of the aooonntittg, 88 

Sheriff-officer — Negligence— A dberiff- 
officer failed to execute a poinding of 
the moveable effecte of a debtor, 
whereby it waa allmd an opportonity 
of recovering the debt waa lost. In 
an action by the employer against the 
officer and nia cautioner for payment 
of the debt— Held, that where in- 
stmotions are given to an officer to 
do peisonal diligence, he has no dia- 
cretion; bnt it b otherwite where a 
poinding of moveaUea ia ordered, if 
the officer can ahow that there were 
no moveables which coold be benefi- 
cially attadied, 104 

Sommaiy — Intenlict — Expenses — Ap- 
peab, roles as to— An mterdict waa 
granted against a aale ex parte and <» 
limine, but after a hearing waa re- 
called. Before an appeal waa noted 
the sale waa carried through, and the 
Sheriff-Subatitote found the respond- i 
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ents entitled to expenses. On appeal, 

this was recslled, and expenses found 

doe to neither party, 118 

Summonih— 

Belevancy — ^Amendment— The date 
in a summons of damagea waa erro- 
neooaly stated; amendment allowed 
on payment of costs, 184 

Citation — Execution — Objections to 
form of citation and execution on 
a libelled summons repeUed, ...101 
Stamp— 

The acceptance of an offer of com- 
position is an agreement, and re- 
quires a cotresponding stamp be- 
fore it can be founded on m an 
action, 171 

Prooeas risted to allow a letter of 

guarantee to be stamped, 180 

See Mandate. 

Testament — Confirmation — Heritable 
and Moveable — Notary— A general 
disposition and settlement, conveying 
generally landa and heritages, waa 
aigned by one notary before two wit- 



On the executor applying 

for confirmation, the Q nnmii a i yArit 
refused, and the Commisaary-deputs 
oomfiiTOed hia ref oaaL On appeal, dis 
Comminafy altered, holding that As 
deed was good, quoad the moveahki^ 
and granted confirmation, veaerviag 
the rights of all partlea under ti» 
deed, IS 

Title to Sue and Defend— The deliaadflr 
in a petitory action did not sntor 
appeannoe. Another creditor, ally- 
ing no other title than that he was a 
creditor of the defender, craved to be 
allowed to appear and defend. An- 

pearance ref used, 72,144 

See Lease. 

Workmen's combination — ^Bdevaney— 
An operative mason-lodge imposed a 
fine on a member who r^oaed to pay. 

. Thereupon the msmbera working 
at the aame job struck work, and the 
maater dismissed the defianlting mem- 
ber. In an action of damagea against 
the lodge, statement or summons for 
such an action found relevant^ 50 
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locutor of llih December, 18G3. Of bhat date an Interlocutor 
had been pronounced, assigning tbat day dz months for the 
defender reporting his proof; but he did nothing, and now 
contends that by the simple elapse of the six months, during 
wluch he remained inactive, while the pursuer could do 
nothing, the action came to an end. The Sheriff is not dis- 
posed to think that in such a case, where the defender, on his 
own earnest requisition, obtains a delay of six months for 
reporting his proof, on the ground that that proof would be 
led at the lapse, the statute applies; for in that view the very 
appointment in the Interlocutor virtually puts an end to the 
action. 

But farther, within the six months there was procedure on 
the part of the pursuer, for the Becord of Court bears that on 
the thirteenth day of May the pursuer's procurator moved in 
Coart that the case should be reviv&d. 

No order, however, could be pronounced, because the pro- 
cess was in the custody of the defender, who had borrowed 
and had not returned it. 

Had the process been on the table of the Court, as it ought 
to have been, the motion would have been granted as a matter 
of oourse, and the Sheriff cannot hold that in such circum- 
stances^ where the delay has been occasioned by his own 
defanlt, the defender can plead upon the statutory provision. 

Ad, Stub. AU. Cbawford. 



7tu Novembsb, 1864. 

SHERIFF COURT, PERTHSHIRE^PERTH. 

(Sebbiffs Gobdon and Babolat.) 

Mrs CuBiSTiNA M^Leish, or Malcolm and husband v, 
Mrs Janet M^Leisii, or Cualmers and husband. 

Boundaries — Measurement. — When there is a defined 
"boundary y that is the limit of the subjects; " measure- 
ment being merely designative, and not taxative^ 

A feuar made a settlement, leaving portions of his feu 
to his two daughters, with a dwelling house on each. 
There was a speciEcation of measurement in each, and a 
distinct line of boundary. This line did not coincide 
with the measurements, and the daughter who was de- 
prived of the full extent of her measurement applied for 
interdict against premises beyond the line. The fol- 
lowing Interlocutors were pronounced : — 

Having heard parties' procurators, and made avizandum 
with the process, Finds that the parties both possess under 
deed of settlement of James M'Leish, whereof No. 8 is an 
extract: finds that by the said title the property disponed to 
the female defender is thus described, ''All and whole that 
portion extending to fourteen falls Scots measure or thereby 
of that lot or area of ground in the village of Bankfoot, after 
described, with the two storey house built on the said portion, 
lying on the north side of a straight Une running from west 
to east through the said lot or area of ground, past' the north 
gable of the houses hereinafter disponed, to the east boundary 
of the said lot or area of ground:" Finds that by the same 
title the property disponed to the female pursuer is thus 
described, ''All and whole that portion extending to thirteen 
£ms Scots measure or thereby of the said lot or area of ground 
in the village of Bankfoot, after described, with the two one- 
storey houses built on the said portion lying on the south side 
of thjB straight line above mentioned:" Finds it thus most 
dearly expressed that the boundary line between the respec- 
tive properties of the parties is by a straight line running 
from west to east past the north gable of the pursuer's houses: 
Finds that such boundary cannot be infringed, because that 
Uiereby a greater or less area of ground is given to or taken 
from either side than is set forth in the title, nor can a new 
boundary Une be adopted inconsistent with that fixed by the 
title BO as to suit the respective measurements: Finds that, 
warn tiie possesnon of the parties, Uier« bai not been time 



sufficient to confer on either the right to a possessory judg- 
ment, and such interim possession admittedly has not been in 
accordance with the contention of either party, and at the 
best could not upset the clear-defined boundary expressed 
in the title: Finds that the defender's admitted interruption 
of the pursuer's possession was within the ground so disponed 
to the pursuer: Therefore repels the defender's pleas prelimi- 
nary and peremptory; grants the interdict from farther inter- 
fering with the possessions of the pursuer to the south of the 
said line; reserving to the defender her action of declara- 
tor if so advised: Finds the pursuer entitled to expenses, and 
remits the account (scale above £25) thereof to the auditor to 
tax, and decerns. 

NoTB. — Few {vinciples are better settled in law than that 
it is the boundary lines of titles, and not the declared extent 
of area, which regulates the possession. Where there is a 
bounding charter, no party can prescribe, far less claim, a pos- 
sessory judgment for land beyond his boundary. It is no 
reason to remove land marks that one adjacent proprietor has 
got more, and another less, than the quantities set forth in 
their respective titles. Measurements are ^bject to error; 
and the expansive term " or thereby" carries much beyond or 
within. It is equivalent to " more or less," and accordingly 
in the original charter in this case the measurement of the 
whole lot is wisely not guaranteed by the superior. There 
doubtless has been some error in the settlement of Mr 
M'Leish, either as to the boundary or the quantities within 
the boundary line. But the latter is very dear, and can 
admit, of no other reading, whilst the statement of the 
measurements may have arisen by a derical error. It will be 
observed that in neither description is "garden ground" 
mentioned. 

Amongst many dedded cases, that of Ure yj* Anderson, 26th 
February, 1834, is the most apposite. Lord Justice-Clerk 
(Boyle) remarked, " Stair, Erskine, and Bankton all describe 
boimdaries in words exclusive of measurement. I consider 
the meiths and march stones to be the boundaries, and that 
the measurement is merely designative, and not taxative." 

On an appeal, the Sheriff adhered, with the following — 

Note. — The petition and Interlocutor afiect the subjects in 
dispute only in so fiar as regards the possession thereof. 
Admittedly the defender has not had seven years possession of 
these subjects. Even if she had possessed the subjects for 
seven years, that possession would not avail her, if the title to 
which she ascribed her possession was a bounding title ex- 
cluding the subject possessed, for no possession can be sus- 
tained to support a possessory judgment without a title to 
which the possession can be ascribed. It is therefore com- 
petent for the Sheriff, even in a case of seven years possession, 
to read the title of the party founding upon such possession, 
for the purpose of determining, by the light of the admissions 
of parties or of proof, whether that title can be regarded as 
sufficient to cover the subjects in dispute, which it cannot be 
if the description in the title itself exdudes that subject. If 
it is competent for the Sheriff for this purpose to read the title 
of a party claiming to retain a subject which he has possessed 
for seven years, it surely is not less competent to do so when 
the defender has not had seven years possession. The present 
is not a case in which there is a competition between the 
parties as to their respective titles, founded upon the allega- 
tions of each, that her title ought to prevail, in respect that 
her author alone had right to the subject. There can be no 
competition of that kind here, because the same deed granted 
by their conunon author is the title and foundation of both 
their claims. The question, therefore, is, whether ex facie of 
that deed it can be read as giving the oomplainer a title to the 
subject in dispute, and if so, the respondent can have no title, 
and the complainer must succeed. On the other hand, if the 
deed does not give the complainer a title, she cannot succeed; 
and it is of no consequence to inquire into the defender's title. 
For the purpose of this possessory question, it is thus com- 
petent to read the title of the oompliuner and respondent, and 
to apply it to the subject in dispute. 

It has been quite settled thftt^a reference to measurement 
is not taxative, and particularly that it cannot prevail against 
a description by reference to march stones, or other boun- 
daries which are of a fixed character, Douglas, 2d February, 
1630, M., 2262; Bichead, 31st January, 1679, M., 2264; Ure, 
26th Febrtta>7, 1884; G«rdeaer» 84 Maicb, 1848i £^4 
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Appeals, 129. The reference to the quantity diBponed to each 
daughter, therefore, cannot arail the defender, if the bonn- 
daries are otherwise fixed. It is possible that her father, the 
granter of the dispoeition, intended to give to the defender a 
portion of the ground to the south of the line referred to; but 
It is difficult to read the disposition so as to support the 
defender's right to any ground north of that line. He dis- 
poned to the pursuer aU that "portion of the lot or area of 
ground in the village of Bankfook, with the two one storey 
houses buUt on the said portion, lying on the south side of 
tiie straight line above mentioned (i.e., a straight line running 
from west to east through the said lot or area of ground past 
the north gable of the houses hereafter disponed," being the 
houses disponed to the defender), ** together with the tight to 
the space of ground eitending to fourteen ells in length and 
four ella breadth, part of the northern portion of said area or 
lot of ground, and above described for a court and passage for 
the use of the proprietors*' (pursuer and defender). This 
description ex facie appears to give to the pursuer a dear title 
to the southern portion of the lot or area of ground belonging 
to their common author situated to the south of the line 
running past the north of the houses disponed to the pursuer. 
On referring to the subjects disponed to the defender, this 
view appears to be confirmed, because she gets that " portion " 
of the lot or area of ground '' with the two storey houses 
built on the said portion lying on the north side of a straight 
Une running from west to east through the said lot or area of 
ground, part of the north gable of the bouses hereinafter dis- 
poned " (pur8uer*B houses), to the east boundary of the said lot 
or area of ground, " declaring that the portion above conveyed 
of the said lot or area of ground is disponed under the burden 
that a space thereof, extending from the west boundary four- 
teen ells in length and four elU in breadth, lying between the 
back wall of the said two storey houses and the north gable 
of the houses hereinafter disponed, shall be reserved as a 
court and passage for the use of the proprietors hereby con- 
veyed." This description excludes from the grant to the 
defender everything south of the above straight line, and 
gives the pursuer right to the use of even part of the portion 
of the lot lying to the north of that straight line. The de- 
scription of the portions by reference to the straight line, the 
poeition of which is fixed, cannot be read as referring to the 
boundary of the house on the north, because the line is con- 
siderably to the south of that house; and farther, the gram- 
matical construction seems to point it out as the boundary of 
the portions of the lot conveyed as lying respectively on the 
south and north of that straight line. It follows that the 
pursuer has a sufficient title, and the defender has no titie, to 
the ground soutii of that line, and the pursuer has therefore 
right to interdict agunst the ddender possessing any part of 
the ground to the south of the line. 

The Sheriff has looked into the case of Bridges, 5 th March, 
1822, 1 S., cited by the defender. In that case the parties 
founded upon tities flowing from different authors, and the 
petitioner prayed the Sheriff ** to find that the pursuer has 
the only just and undoubted right to the property in dispute, 
and is entitied to enjoy all the rights and privileges arising 
therefrom.** The petitioner thus raised the question of right 
of property for determination in that process, and the Court 
therefore held the process to be incompetent Lord Gillies 
Bud, " The prayer to the Sheriff was to decide the matter of 
right to the property. That was dearly incompetent." It 
was upon this ground that the action was dismissed. In this 
case the only matter sought to be determined is the question 
of possession, and the Sheriff's jurisdiction cannot be ousted, 
because in determining that matter he has to read "the tities 
of the parties, and may dedde upon grounds, in respect of 
which a similar judgment may be pronounced in regard to the 
permanent right of property, should that be hereafter sub- 
mitted to the Supreme Court for decision in a process of 
declarator. 

Act, Watsov, Coupar- Angus. 

AU, M*KxNZiB and Dickson, Perth. 



11th NoysxBn, 1864. 
SHERIFF COURT, DUMBARTOKSHIRE. 

(Mb Shkbifp Stsblk.) 

B. A. MXeak and John Wight, Comprtimg for 
TttusTSESHip IN Nbwlands' Sequsstration. 

Bankrtiptcy— Competition for Tni8t6e.~HeU Q) The 
cO'OhUgant in a bill does not require to be valued; (2) 
The vote good where a mandate produced and voted on, 
hut omitted to be initialed by the preus; and (3) An 
affidavit good though the Justice was designed as of one 
county while he was in the commission for another. 

This was a competition for the trasteeslup in Newlanda* 
sequestration. Notes of objections were given in by 
either competitor, and after a hearing the Sheriff pro- 
nounced the following judgment: — 

The Sheriff-Subetttute having considered the respective 
notes of objections for Robert Allan M'Lean, and for John 
Wight| both aooonntants in Glasgow, competitors for the 
office of trustee on the sequestrated estate of Agnes BeO or 
Newlands, grocer and proviaon dealer in Duntocfaer, and 
haying heard parties, vitfa ffoee, in terms of the provisions of 
the bankrupt statute, for the reasons stated in the annexed 
Note, Finds and declares the said John Wight to have been 
duty elected trustee on said sequestrated estate: Finds iht 
said Robert Allan M'Lean liable in the expenses of the com* 
petition, appoints an account thereof to be giren in, and 
remits to the auditor to tax the same, and to repor^ and 
decerns. 

Note. — At the meeting for the dection of trustee, the Totei 
for Wight amounted in value to £499 /s lOd, and thoee for 
M*Lean to £168 1 9s lO^d— ^ving the former an appsrent 
minority of £330 7s lljd. The following votes for Wiglit 
are objected to by M'Loui: — 

1. The vote of Andrew Thomson, provision merdisnt, 
Castie Street^ Glasgow, claiming to be ranked for £240 18s 
9)d. 

The objection to this vote is that the sum daimed em- 
braces £82 10s as " cash paid for Mr TumbuU*s bill;" £6 of 
lent cash; and £U8 17s as payments made to various psrtiei 
on account of the bankrupt, amounting, the said several sums, 
to £182 7s, and no vouchers for any of these payments are 
produced. It appears to the Sheriff-Substitute that tiie bill 
referred to ought to have been produced, and also voodien 
for the lent cash, and for the payments stated to have been 
made to third parties, for it must be presumed that indi 
documents and vouchers existed. The claim will tiierefoce 
fall to be reduced to the extent of the said sum of £182 7a 

2. The vote of William TumbuU, claiming to be ranked for 
£179 8s ^d. The following objections are made to tids 
vote: — 

(1) That the affidavit, in stating that no part of the daim 
has been compensated, omits to add the vrords ''to the 
claimant.** But these words are obviously anneossssiy, snd 
the objection must be repelled. 

(2) That the item in the state of debt— lent cadi, £3-hi 
not vouched. This objection is good, as a document must be 
presumed to have existed, and the sum will therefore &I1 to 
be deducted from the daim. 

(3) That the bill for £48 lOs— upon which a baUnos u 
claimed — ^has not been credited to the bankrupt. But this 
assumes that the bill is connected with the account— ^a 
assumption which is not warranted, and the alleged ftct is 
neither admitted nor proved! A farther objection is that the 
obligation of Thomson, the oo-obligant in the bill, has not 
been valued. But Thomson's obligation did not require to be 
valued, as both he and the bankrupt are full debtors to the 
claimant for the amount in the bilL The objections most be 
repelled. 

(4) That the daim for fiimishings made to the banknq^ ii 
not suffidentiy spedfic. This objection is unfounded in point 
of fact, and falls to be repelled. 

(5) That there is no legal mandate by the daimast in 
fsvour of V^ht, as the mandate prodoosd has not ben 
iiatiaM b| «be pi«Mi, Of lh« iMstiiig^ In timi oCftlw 1^ 
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There has, undonbtedly, been an omission in this respect; 
but» after mature consideration, the Sheriff-Substitute is not 
dispoeed to regard it as fatal to the claim. The minutes of 
the meeting bear that a mandate was produced and Toted 
upon by Mr Wight, and this is not denied as matter of fact 
by the oompetiog party. The case of Tumhtdl, Ist March, 
1828, to some extent sanctions the view now taken. That 
case occuired under the old statute, 54 Geo. 3, c. 137, which 
(in aection 45) enacts, in terms similar to those of the existing 
statute, that ** the trustee shall mark the productions made to 
him of the claims of the several creditors and their vouchers.*' 
A bill chdmed upon was not marked by the trustee, but ouly 
hy the interim factor; but an objection taken to it on this 
ground was repelled. 

3. The votes of Boston and MTarlane, and of Houston, 
Waddell, and Cochrane are objected to, in general terms, on 
the grounds that the affidavits are defective, and the claims 
iasuflidently vouched. The Sheriff-Substitute is of opinion 
that this objection is unfounded, and it is therefore repelled, j 

The only vote for M'Lean objected to by Wight is that of j 
Roberton, Heugh, & Co., grocers, Glasgow, who claim to be j 
tanked for £61 Ss 8d. It is objected that the affidavit does 
not suffidantly specify the nature of the debt claimed upon, 
and there oertidnly is some deficiency in the oath in this 
Kspect. It appears, however, to be unimportant. The 
account, which ia written on the same paper, details the claim 
with sufficient minuteness. 

It is farther objected to this vote that Mr Gait, the Justice 
who subscribes the affidavit, is not a Justice of Peace for the 
county of Lanark, as stated in the oath, but for the county 
of Ayr. This mistake in the name of the county does not 
seem to be material, seeing that Mr Gait is actually a Justice 
of the Peace. See the case of Turnbnll, 1st March, 1828, 
above referred to. The objections are repelled. 

The result of the investigation, then, is as follows: — 

Original value of votes for Wight, £400 Y 10 

Deduct as above stated, £182 7sand £3, 185 7 

Leaving value of votes for Wight, £314 10 

Value of votes for McLean, 168 10 10} 



Majority in favour of Wight, , 

For Mr Wighi—J. Maoalestbb. 
For Mr If' Xean—D. Bodobb. 



,.£145 11} 



14th Koybhbxb, 1864. 

SHERIFF COURT, LANARKSHIRE-GLASGOW. 

(Shbbiffs Snt A. Alison and H. G. Bill.) 

William Weib, Brothers, & Co., v. A. W. Wood- 
side and others. 

Banknipt Statnte — CoDBtitntion, action of— Ranking, 
preferable. — A creditor^ holder of an ex facie absolute 
assignation to certain leasehold subjects^ raised an action 
of constitution against the bankrupts and the trtutee, 
mih a view to claiming a preference. The trustee 
appeared and pleaded the incompetency of this course^ 
and that the creditor ought to have lodged a claim in 
common form — Held that both courses were competent, 
and that it was in the option of the creditor to elect 
either. 

This was a case arising out of the sequestration of James 
Brownlie of the Royal Hotel, Wishaw. The pursuers, 
alleging that the trastee on Brownlie*s estate had inti- 
mated to them his intention to dispute their claims as 
creditors, lodged with him an affidavit under the 50th 
section of the Bankrupt Statute, setting forth their ckims 
and calling on him to set apart a dividend until a reason- 
able time should be afforded for establishing said claims 
according to law, and the present action was brought for 



the purpose of constituting the debts. The summons was 
at the instance of ^^ Wm. Weir, Brothers, & Co., whole- 
sale wine and spirit merchants, Glasgow, and William 
Weir, Esq. of Langlands, as trustee, after-mentioned, for 
behoof of the Company, pursuers, against James 
Brownlie, the bankrupt, and Thomas Brownlie, spirit- 
dealer in Wishaw, and Alexander W. Woodside, account- 
ant, trastee on James Bi'ownlie's sequestrated estates, 
defenders,'' and concludes, ^Hhat the defenders should be 
decerned and ordained conjunctly and severally (but the 
said Alex. W. Woodside, as trustee on the said seques- 
trated estate, and only to the effect of a constitution, and 
ranking on said sequestrated estate, and that prlmo loco 
and preferably to the effect of the pursuers receiving full 
payment of the debts hereinafter sued for out of the price 
of the subjects hereinafter mentioned, which were sold 
by the trustee, so far as the said price may be adequate 
to payment thereof, and quoad any balance that may 
remain after such payment pro tanto^ to the effect of 
their receiving a dividend thereon along with the other 
creditors out of the remainder of said sequestrated estate) 
to pay to the pursuers, (1), £270, being cash advanced 
by them to the said James Brownlie in loan, on or about 
7th June, 1860, on the security of and conform to ex facie 
absolute assignation granted by J. Brownlie in favour of 
William Weir, as trustee for the firm, of a long lease of 
ground in Wishaw, both recorded in the particular regis- 
ter of Sasines, which assignation was accepted by the 
said Wm. Weir in trust as aforesaid; and conform also 
to a back letter, granted by Wm. Weir, acting for the 
firm, of even date with, and in reference to said aasigna- 
tion, in favour of, and which was accepted hj Brownlie, 
wherein the said Wm. Weir, after reciting the assignation, 
declared the same to have been granted in security and 
relief of the said sum of £270, advanced and paid by 
him in loan,, and in security of all interest to become due 
thereon, and in security and for payment of all advances 
made and furnished, or to be made and furnished by the 
said Wm. Weir or his firm, and of all repairs and other 
expenses; which back letter was recorded by the trastee . 
on the said sequestrated estates, in the said particular 
registers of Sasines ; conform also to bill dated 7 th June, 
1860, drawn by Thomas Brownlie on, and accepted by, 
James Brownlie, for £270, and endorsed by them to the 
said Wm. Weir & Co., as an additional security, with 
interest; (2), £46 Ss 2d, being arrears of interest paid by 
pursuers, as absolute assignees foresaid, on a prior bond 
over the subjects for, and on account of Brownlie, and on 
the fiiith and security of said ex facie absolute assigna- 
tion conform to receipts, &c., produced; (8), £127 10a 
lid being the balance after deducting £67 paid to 
account, remaining due on an account for wine, rum, 
whisky, ale, &c., sold and delivered by the pursuers to 
Brownlie, on the security of said ex facie absolute assig- 
nation, with interest and expenses as against the said 
Thomas Brownlie in any event, but as against James 
Brownlie and the trustee only in the event of their oppos- 
ing the present action.^' A record was made up by con- 
descendence and answers between the pursuers and 
trustee, and proof led in regard to said furnishings and 
advances which were denied by the trustee. Decree in 
absence passed against the Brownlies, who made no 
appearance. 
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SHERIFF COURT REPORTS. 



The Sheriff-Substitute decerned against the Brownlies, but 
after reciting the conclusiooB as against Woodside, foand that 
no preliminary defence was stated by him against these eon- 
dnsions on record, but that the said defender Woodside 
entered, on the contrary, into the merits of the porauers* 
claim against the bankrupt, and stated Tarioos pleas in de- 
fence thereto: Finds, however, that at the debate it was for 
the first time pleadetl for said defender that the conclusions 
against him were incompetent, in respect they interfered with 
the provisions of the Bankruptcy (Scotland) Act of 1856, and 
would prevent the carrying out of the procedure therein de- 
scribed for determining the respective rights of creditors on a 
sequestrated estate: Finds ^t although this plea is not 
stated in the closed record, it is part curiie to entert^ it to 
the effect of avoiding the issuing of any incompetent decree; 
and therefore, after finding that a decree of constitution and 
ranking, whether simple or preferable, and a decree of con- 
stitution for a debt due by a sequestrated bankrupt against 
the trustee alone and not primarily against the bankrupt, 
were incomiietent, and that the pursuers' claim fell to be 
lodged in the ordinary way in the sequestration before Wood- 
sitie, as the judge primce inttantioi of the validity of said claim 
and of the vouchers produced in support of it, widi the statu- 
tory remedy of appeal if rejected, and with reference to the 
law as laid down in the cases of Lindsay and Gordon, also 
mentioned in the Sheriff's Interlocutor, tn/rd; Finds the con- 
clusions of the summons, in so far as directed against said 
defender Woodside, inept and incompetent; but in respect 
said defender stated no objections to the said conclusions till 
the last moment, finds no expenses due^ etc. 

On appeal, the Sheriff pronounced the following Inter- 
locator: — 

Having heard parties' procurators under their mataal ap* 
peals upon the Interlocutor appealed against, and made aviz- 
andum, and considered the record and whole process. Finds 
that the conclusions of the action as against the defender 
Woodside are against him qua trustee only on the seques- 
trated estate of the defender, James Brownlie, but to the 
effect of obtaining a decree of constitution and ranking 6n the 
estate prima loco, and preferably so as the pursuers may 
receive full payment of the debts sued for out of the price of 
the subjects referred to in the summons, so far as said price 
may be adequate for payment thereof: Finds that the other 
defenders, James and Thomas Brownlie, have not entered 
appearance in the action, and decree has been pronounced 
against them in absence: Finds that it is now pleaded that 
Uie action, in so far as Woodside the trustee is concerned, is 
incompetent, as after sequestration the only competent course 
for a creditor who has a claim agunst the estate is to lodge a 
chum with the trustee, and bring his dedsion thereon, if 
deemed erroneous, under* reriew by appeal in the mode 
pointed out by the Bankrupt Act: Finds it pleaded for the 
pursuers, in answer to this, that it is optional to the creditor 
either to lodge a claim with the trustee in the sequestration, 
or to bring an action to constitute the debt against the bank- 
rupt and Sie trustee in common form^ and attach the estate 



through the trustee: ^nds. In point of law, that the Bankropt 
Act does not exclude an action against the bankrupt after 
sequestration, but, on the contrary, sec. 50 recognises tbe 
competency of establishing the creditor's daim in comnum 
form in the courts of law, although there is also a romedy 
provided pari pasiu with the ordinary mods of proceeding, 
by tbe craditor lodging a cUum with the trustee under the 
sequestration: Therefore recalls the Interlocutor comi^tined 
of, in BO far as it dismisses the action against the defender 
Woodfilde qua trustee as incompetent, and finds the suoe 
competent, and remits to the Sheriff Substitute to proceed 
farther in the case, and to do therein as to him may aeem 
jost. 

Note. — ^The present action ia one of much Importanoe in 
point of practioe and prindple, and the same question hsYing 
come before the Sheriff many years ago, he oonsolted the late 
Lord Justice Clerk Hope and another of the judgoi, when on 
circuit, on the point They gave the Sheriff a decided opinioB 
that Uie Bankrupt Act did not exclude such an action, 
although it allowed another coarse of proceeding by tbe 
creditor lodging a daim with the trustee. The creditor 
raising such an action, and obtaining decree, can only operate 
against the estate by lodging the decree as a voucher and 
oonstitutioQ of the debt with the trustee, and cUurnbg a 
dividend; but he has the option of either proceeding in &ali 
way, or lodging a daim vrith the trustee; Md the ^aanS hai 
uniformly applied the law in that way. It was stated at tiia 
bar by the defender that the pursuers had been willing to 
depart from the conclusion in the summons for a decree sf 
preference, but the restriction was not put on record, snd si 
the Sheriff can see no distinction between an action for a 
oonstitutioii and ranking and for a preference on principle, ba 
has not deemed it necessary to make any distinction between 
them. The case of Lindsay, 11th July, 1840, was foonded 
on by the respondent, ^ut it has no application to the pnaeDt 
case, as it related only to the entire vesting of the estate of 
the bankrupt in the trustee, but left untouched the question 
Aow, when the estate is vested in the trustee, a creditor nay 
establish his daim for ranking, whether by means of a daim 
lodged with the trustee, or by an action before the Ordinary 
Court of law to the effect of producing the decroe, if obtained, 
for a ranking by the trustee. Tbe case of Gordon, 12th 
January, 1842, was also referred to, but it appeared to bare 
as little application to the case, as the decision there only 
found that a creditor proceeding on an arrestment may pro- 
ceed against the estate by a claim lodged with tbe Ixuatee 
without shutting out the mode by means of an action in tbe 
ordinary courts of law. The argument ab inecnemieaU 
is misplaced, because impeding the proceedings in tbe 
sequestration by such an action as the present is not greattf 
than what already exists by an appeal against a deliveraoce 
of the trustee on a claim lodged with him. The only 
difference is, that if the action is raised at once before tbe 
Sheriff, his dedsion on the matter is given at once, and is 
limine; whereas, in the caso of a claim lodged with ibe 
trustee, his decision is only given in the second instancy sad 
on an appeal against the trustee's deHverance. 

Aa, J. A. DaoN. AU. William H^thosoi. 
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